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KELLEY & ALEXANDER VS. M. AND A, OF THE TOWN OF MILAN, l 


l UNITED STATES OF AMERICA, 88 


The President of the United States to the. honorable the judges of 
the circuit court of the United States in and for the western dis- 
trict of iv nnessee, Greeting: 
ae wee in the record and proces dings as also in the rendition of 

a judgment of a plea which ts in the said cireuit court before you 

between K llev and Alexander, plaintiffs, and The Mayor and Al- 

dermen of the Town of Milan, defendant, a manifest error hath hap- 
pened, tothe great damage of the said Kelley and Alexander, as by 
complaint appears, we, being willing that the error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if Judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington on the 
second Monday of October, 187-, in the said Supreme Court to be 


? } } j : _ . ’ . - : . ~< ° 
then and there held, that, the record and proceedings aforesaid being 


inspected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, and the s f said eireuit court, at 
Jackson, this 10 day of December, A. D. 1854, and 109 of American 


lndependence. 
‘BELL W. ETHERIDGE, Clerk. 


| Endorsed:| No. —. Circuit court of | United States, western 
district of Tennessee. Writ of error Kelly and Alexander vs. 
Mayor and Aldermen of Town of Mila issued this 10 day of 
Deec.. A. D. 1884. Bell W. Kthe ridg mol rk: W b. W elsiger, L). U. 
2 Supreme Court of the | d States 

Kt now all men by these presents that we, Kelley and Alexander 
and Llo Imes Cut Mit! thel r surety, ar i d and firmly bound unto 
the May: yr wr Niderme n of the Town of Milan in the sum of two 
hundred and fifty dollars, to be paid to the said Mayor ml Alder- 
men of ti aoa of Milan. executors or administrators; to which 
payment, well and truly to be made, we bind ourselves and each of 


us, jointly and severally, and our and each of our heirs, executors, 
and administrators, firmly by these presents. 

Sealed with our seals. Dated this 10 day of December, 1884. 

Whereas the above-named Kelley and Alexander hath ‘prose- 
cuted a writ of error appeal to the Supreme Court of the United 
States to reverse the judgment rendered in the above-entitled action 
by the circuit court of the United States for the eastern division of 
the western district of Tennesse 

Now, therefore, the consideration of this obligation is such that if 
the above-named Kelley and Alexander shall prosecute their said 
writ of error appeal to effect and answer all costs if they shall fail 
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Cal 


to make good their plea, then this obligation shall be void ; other- ° 
wise to remain in full force and virtue. 


KELLEY & ALEXANDER, [sEAt. 
By their attorney, HOLMES CUMMINS. | SEAL. 
HOLMES CUMMINS. SEAL. 


Acknowledged before me this 10 day of Di eT, 1SS4. 
BELL W. ETHERIDGE, Clerk. 
Approved : 
Kk. 5S. HAMMOND, 
Judge, Ke. 


[Endorsed:] No. —. Circuit court of the United States, western 
district of Tennessee. Kelly and Alexander v. Mayor and Alder- 
men of the Town of Milan. Appeal bond. Writof error bond. To 
United States Supreme Court. Filed the 10 day of Dee’r, A. D. 1884. 
Bell W. Etheridge, clerk; W. B. Weisiger, D. C. 


5) Everett Bell is hereby appointed special deputy U.S. mar- 
shal, district of West Tennessee, to execute and return the 
within process. 
Given under my hand and seal this 31st day of December, 188-4. 
M. T. WILLIAMSON, [seAt.] 
U. S. Marshal. 


United States of America to the Mayor and Aldermen of the Town 
of Milan, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday in October, 1885, pursuant toa writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
circuit and western district of Tennessee, wherein Kelley and Alex- 
ander are plaintiff- and you are defendant in error, to show cause, if 
there be any, why the judgment in the said writ of error mentioned 
should not be corrected and speedy justice done to the parties in 
that behalf. 

Witness the Honorable E. S. Hammond, judge of the district 
court of the United States for the western district of Tennessee, this 
10 day of December, 1884. 

Kk. 8S. HAMMOND, Judge. 


[Endorsed :] No. —. Circuit court of the United States, western 
district of Tennessee. Kelly and Alexander vs. Mayor and Alder- 
men of the Townof Milan. Citation. Filed the 10th day of Dee’r, 
A. D. 1884. Bell W. Etheridge, clerk ; W. B. Weisiger, D. C. 


At Memphis, Tenn., on this 3lst day of December, 1884, I served 
the within by handing a true copy hereof to George Gantt, Esq., of 
Gantt & Patterson, attorneys of record for defendant corporation. 

$2.06. M. 'T. WILLIAMSON, 

U.S. Marshal, 
By W. H. NEAL, Deputy. 


THE MAYOR AND ALDERMEN OF THE TOWN OF MILAN. o 


At Trenton, Tenn., on this 5th day of January, 1885, I executed 
the within by handing a true copy li f to S. B. Williamson. isq., 
of Ilill & Williamson, attorneys of re nied for defendant corporation. 

$2.06. M. T. WILLIAMSON, 

ll S. Marshal. 
By EVERETT BELL. 
Spl Deputy 


| Bill of Kreent 


In Cireuit Court of the United States for the Eastern Division of the 
Western District of Tennesse 


KELLY AND ALEXANDER 
ns. No. 20. 
VIAYOR AND ALDERMEN OF MILAN. } 


D In this cause the parties filed stipul itions as to the iacts, 
reserving, ho wever, — ee as to the competency and 
relevancy of the proof in its app) yh ie “ations to the Issues made by the 
pleadings, which stipulations Is in the words and figures following, 
LO WIL: 
Stipulati mn. 


In the Circuit Court of the United States, at Jackson, Tenn., for the 
Kastern Division of West ‘Tennessee. 


KELLY AND ALEXANDER 
rs. 


Tue Mayor AND ALDERMEN OF MILAN 


In this cause it is agreed between the parties that the statements 
herein are true, and the same may be used and relied on by 
6 either or both parties as evidence on any hearing or trial of 
this cause or on any motion for a new trial; same being the 

facts connected with matters in controversy, viz: 

First. That the coupons sued on were issued with and represent 
inter Si Upon bonds issued by defendant ln payment of a stock sub- 
scription made by defendant on the — day of ——, 187-, to the 
Mississippi Central Railroad Company. Said subscription was for 
the sum of $12,000, and in payment thereof (12) twelve bonds, each 
for the sum of $1,000, were issued, bearing date the — day of a, 
187-, and payable 20 years thereafter, with said coupons and others 
of like amounts thereto attached, representing the interést on said 
bonds. 

Second. That at the time of 1y) ikine suc ‘h subscription said 

/ railroad company Was about LO eX nd its line from Jac kson, 

Tenn., to Cairo, Ill., and said subscription was to aid In mak- 

ing such extension and to secure its location through defendant's 
town. 

Third. That said railroad extension was completed on the — 
day of ——, 1873, the same running through defendant’s town lim- 
its, as it stipulated for; and the same has been operated ever since 
that date. 
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Fourth. The following is a copy of one of said bonds, the others 
being the same, except as to numbers: 


No. 1. STaTE OF TENNESSEE, Jown of Milan. $1,000. 


Be it known that the Town of Milan, by its mayor and aldermen, 

in consideration of the location of the Mississippl Central 

) railroad by said town, the citizens thereof, in pursuance of 

the laws of Tennessee authorizing the same, having agreed LO 

issue bonds, payable on twenty years’ time, to the amount of twelve 

thousand dollars, with annual interest at seven per cent., with 
coupons attached in bonds of one thousand dollars each ; 

And whereas the people of Milan voted the same by a majority 
and in the form required by law, the vote being in pursuance of 
due notice and in all respects according to the laws of Tennessee, 
said bonds to be payable to the Mississippi Central railroad, under 
lease and control of the Southern Railroad Association : 

Now, be it known that the Town of Milan, by its mayor and al- 

dermen, in pursuance of the authority given by the people 
9 thereof, and in obedience to the duty rt quired ot them, issues 
and delivers this bond, being one of twelve; and said Town of 
Milan hereby acknowledges itself to owe and be indebted to —— 
or bearer in the sum of one thousand dollars, which sum said ‘Town of 
Milan binds itself to pay in lawful money of the United States to the 
Mississippi Central Railroad Company or to the order of the South- 
ern Railroad Association or bearer, in the city of New York, or or 
before the first day of July, in the year of our Lord one thousand 
eight hundred and ninety-three, with interest at the rate of seven per 
cent, per annum, payable annually on the first day of July of each 
year, on presentation of the proper Coupons, hereto annexed. 
And the Town of Milan, by its mayor and aldermen, hereby 
10° _—scpsiledges the legal responsibility and the faith of said town for 
the payment of said coupons and bond according to the terms 
and effect hereof. | 


In testimony whereof, the Mayor and Aldermen of the Town of 
Milan have caused the signature of the mayor to be hereto set and 
the seal of the corporation to be affixed this first day of July, 1873, 
A. D. 

Ir. s. | A. JORDAN, 
Mayor of the Town of Milan. 


Fifth. That on or about the i0th day of July, 1874, said A. Jor- 
dan and others, residents and tax-payers of said town of Milan, in- 
stituted proceedings in one of the courts of chancery at said State, 

to wit, in the chancery court of Humboldt, in Gibson county, 
11 for the purpose of avoiding the liability of said town upon 

said bonds, the said railroad company and others being made 
defendants thereto. 


The following is a full and true copy of said proceedings and of 
the decree, the same being final, rendered by said chancery court 
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Railroad Company upon certain conditions. The returns of said 
elections show a vote of 117 for subscription and 2 no subseription ;” 
and at the same meeting appears the following entry: “W. M. Me- 
Call and W. H. Algea were appointed a committee to correspond 
with Judge Milton Brown, of Jackson, Tenn.,in regard to the prop- 
osition of Milan corporation in regard to issuing the $12,000 in 
bonds to the Mississippi Central Railroad Company.” 

Complainants show that the foregoing entries, all ol which appear 
upon the minutes of said board of mayor and aldermen, consti- 
tute all the proceedings in regard to the subscription of said 

$12,000 in bonds and in regard to the election held for 
16 ratification or rejection of their action in directing the issu- 
ance of said bonds. 

Complainants charge that there is nothing to show the manner 
in which said election was held or by whom the returns thereof 
were made, nor is there anything to show that the required number 
of votes were polled in favor of said proposition, as by law required, 

Complainants further charge that the order or ordinance of said 
board directing the issuance of said bonds was wholly without au- 
thority, illegal, and void: First, because, as they charge, that said 
ordinance was adopted and said election ordered without any pre- 
vious, contemporaneous, or subsequent application in writing or 

otherwise to said board for said purpose by commissioners ap- 
17 pointed to open subscription books for stock to said board or 

by the board of directors themselves or by any one else au- 
thorized so to do, as required by sec. 1144 of the code of Tennessee ; 
and secondly, because said election was ordered to be held and was 
held by the town marshal or constable, and not by the sheriff of the 
county of Gibson, as required by sec. 1143 of the code of Tennessee 
in such cases; and thirdly, because, as they charge, the said mar- 
shal, after the polls were opened at said pretended election, and be- 
fore they were declared closed, either by himself or some pretended 
deputy, removed and suffered to be removed from the place in‘said 
town fixed for holding elections and receiving ballots the ballot-box, 

or box in which the votes were deposited to various other 
18 places in said town, and did at these various places receive 

and put into the ballot-box the votes of certain persons offered 
for said purpose at these various places not fixed by law as a place 
of voting at said election, and this, too, without any authority what- 
ever; and fourthly, because, as they charge, there was not only no 
application made to said board, as required by section 1144 of the 
code, but that none could have been properly made at said time, be- 
“ause, as they expressly charge, the entire line of the contemplated 
road in which the stock was to be taken had not been surveyed by a 
competent engineer and substantially located by designating the 
termini and approximating the general direction of the road, and 
no estimate of the grading, embankment, and masonry had 

been made by the engineer of said road, or any one 
19 else authorized to do so under oath or otherwise ; and no such 

— as required by section 1145 of the code of Tennessee has 
ever been filed with the board of mayor and aldermen of said town 
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Received from A. Jordan. mayor of Milan. Tenn.. twelve thousand 


* 
dollars in bonds of the Town of Milan, ‘Ten 12 bonds of $1,000.00 
each, payable Ist July, 1So5, interest at t [ / per cent, per 
annum pa ible annually Ol) th r] J year 
IAMES HALI 
( . RP Associati: 
Said bonds and interest were made payable, as — believe, in the 


1} 
ety of Ne \\ York, N. ) # 


Complainants further charge that said bonds. with the coupons. 


one veurs Interest on which yas aut July rirst, ISi4, are still ae 
POsst ssion of said Hall or SOT OI r otheer or acent ol said 
22 Mi ississippl Central Railroad Company, or under their control 


or management, and complainants ire advised that they are 
attempting to collect the interest due on said bonds. 

Complainants are advised that they ar t bound as a corpora- 
tion or othe rwise LO pay snd bonds: that their ssuance was contrary 
to law, but they are advised that should said company sell said 
bonds to innocent purchasers they would be bound in law to pay 
the same; and they are advised and believe and so charge that the 
officers of said road will sell and assign said bonds with the view of 
making said corporation of Milan lable, if they have not already 
done SO, n part. 

Complainants further charge that said Mississippi Central Rail- 
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road Company, by its officers and agents, as they are advised 
and believe and so charge, are attempting to negotiate said 
bonds, and will do so unless restrained by the timely inter- 
position of you- honor’s writ of injunction. 

The premises considered, complainants pray that they be allowed 
to file this bill in their official capacity and as individual tax-payers 
of the town of Milan, for themselves and on behalfof all the tax-payers 
of said town, against the Mississipi Central Railroad Company, under 
lease and control of the Southern Railroad Association, which said 
railroad is located and operated through the 13th civil district in Gibson 
county, Tenn., with an officeand place of business in the town of Milan, 
in said 13th civil district,and a local agent or agents there,and against 

James Hall, treasurer,and a citizen of Madison county, Tennes- 
23 see, and against H.S. McComb, who is the president of said Mis- 
sissippi Central Railroad Company, under lease of the South- 
ern Railroad Association, and is a citizen and resident of New York 
city, in the State of New York; that s’p’as and copy issue to sheriff 
of Gibson county, Tenn., commanding the said Mississippi Central 
Railroad Company to answer this bill; that s’p’as and copy issue to 
Madison county, Tenn., requiring said James Hall to answer this 
bill on oath and state in whose possession and under whose control 
said bonds are, and if assigned, sold, hypothecated, or otherwise dis- 
posed of let him state when, where, to whom, and for what consider- 
ation; and that publication be made as to said H.S. McComb 
requiring him also to answer under oath to the inter- 
24 rogatories put to James Hall, and that in the meantime 
let an injunction issue restraining said Mississippi Cen- 
tral Railroad Company, as well as the said James Hall and 
H.S. McComb and all the officers, agents, and attorneys of said 
company or of the said Hall and McComb, from selling, trans- 
ferring, assigning, pledging, or in any other manner disposing 
of the said bonds or coupons thereto or from collecting the same ; 
and, on final hearing, they, for themselves and other tax-payers, 
pray that said bonds and coupons be delivered up and cancelled 
and that said injunction be made perpetual, and if it should appear 
that in the progress of the cause that any of said bonds have been 
disposed of to third persons they ask to have them made defend- 
ants, if necessary, for the protection of the rights of their —; and 
pray for general relief. | 
25 This is the first application for writs of injunction in this 
cause. 
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JOHN L. WLLLIAMSON, Sol. — 
STATE OF TENNESSEE, County of Haywood: 


Personally appeared before me, Alexander Duckworth, C. and M. 
chancery court, at Brownsville, Haywood county, Tenn., Arch. Jor- 
dan, one of the complainants in the foregoing bill, and made oath 
in due form of law that the facts set forth in the foregoing bill as of 
his own knowledge are true, and those on information and belief he 
believes to be true. 


ARCH. JORDAN. 


riiE MAYOR AND ALDERMEN OF THE TOWN OF MILAN. 4) 


Subscribed and sworn to before me this July 10th, 1874. 
ALEX. DUCKWORTH, 
C. and M. 
STATE OF TENNESSEE, /laywood County. 
The clerk and master of the chance “y court at Humboldt, 
26 Tennessee, will issue the writ of injunction as prayed for in 
the foregoing bill, upon complainants giving bond with secur- 
ity in the sum of one thousand dollars, conditioned and payable as 
required by law in such cases. 
July 10th, 1874. 
H. J. LIVINGSTONE, 


Chancellor LOth Chane ry Di 18L0ON of Ti nnessee. 


The Di LUT Ter. 
[In the Chancery Court at Humboldt. Tennessee. 


A. JorpAN and G. Boyp, M. L. BArrp, W. G. WitttAmson, S. F. 
RANKIN, J. H. Dickson 
is. 
Miss. Cent. Ratiroap, H. S. McComps, and JAMes HAtt. 


The defendants demur to complainants’ bill and for cause of de- 


murrer say : 
27 ‘irst. Because there is no equity in tl 
ants to entitle them to a decree. 

Second. Because the bonds having been determined by order of 
the board of mayor and aldermen, as alleged in the bill of complain- 
ants, they cannot set up irregularities or departure from duty on 
part of themselves to evade responsibility on the bonds. 

Third. Because complainants do not allege or pretend that the 
railroad company has failed to keep its contract. 

Fourth. Because the allegation on which the decree is asked to 
relieve the Town of Milan from payment of its bonds rests on the 
misconduct and irregularities of its corporate authorities, and the 

corporation cannot take advantage of its own wrong. 
28 Defendants therefore pray judgment whether they should 


ie bill of complain- 


any other or further answer make to complainants’ bill. 
M. BROWN, 


Solicitor for De fendants. 


And the following is the final deeree thereon: 


A. Jorpan, W. I. House, J. Q. Boyp, M. L. Barro, W. Y. Wititam- 
son, S. F. Rankin, et als. Mayor and Aldermen of the Town of 
Milan, 

Us. 
THE Misstsstpp1 CentraAL RAtLRoAD Company, H. 8S. McComps, and 
JAMES HALL. 
Be it remembered that this cause, this 9th of January, 1875, came 


on to be heard and was heard before Hon. John Somers, chancellor, 
2—206 
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&c.; and it appearing that this suit had been settled by the 
29 following agreement, to wit: Whereas the Board of Mayor 
and Aldermen of the Town of Milan, in Gibson county, Ten- 
nessee, have filed a bill in the chancery court at Humboldt against 
the Mississippi Central Railroad Company to enjoin the collection 
of certain bonds issued by the Town of Milan to aid in the con- 
struction of said road, to wit, twelve bonds of $1,000.00 each, with 
coupons attached, and said suit is now pending in said court; and 
whereas it is agreed by and between said corporation of the Town 
of Milan and the New Orleans, St. Louis and Chicago Railroad Com- 
pany, into which said Mississippi Central R. R. Co. has been merged 
by contract of consolidation between said last-named company and 
the New Orleans, Jackson and Great Northern R. R. Co., that 
30) said suit be compromised as follows, to wit: The said New Or- 
leans, St. Louis and Chicago R. R. Co. is to issue to the Town 
of Milan certificate of stock in the sum of $500 each, dollar for dol- 
lar for said bonds, and the said Town of Milan on their part agrees, 
on receipt of said stock, to let a decree be entered in said cause in 
favor of the validity of said bonds, which are to be redelivered, with 
the seal of the town affixed, and the costs of said suit to be paid by 
the said New Orleans, St. Louis and Chicago R. R. Co. 
In testimony whereof we herewith sign our names and affix our 
official seal this December 18th, 1874. 
A. JORDAN, Mayor. 
A. M. WEST, 
2nd Vice-President N. O., St. Louis & C. R. R. Co. 


31 In pursuance of this agreement and by consent of the 

parties it is ordered, adjudged, and decreed that the New 
Orleans, St. Louis and Chicago R. R. Co. shall issue to the Town of 
Milan certificates of stock in said company in sums of $500 each, 
dollar for dollar, for said twelve bonds of $1,000 each, referred to in 
the bill, and it is further ordered, adjudged, and decreed that on the 
presentation of these certificates of stock the Town of Milan shall 
have the corporate seal of said town aftixed to each of said twelve 
bonds and delivered to H. 8. McComb, to whom they rightfully 
belong, or his’ authorized agent, and said bonds and coupons 
attached are declared to be valid and binding on said town and its 

authorities. It is, by consent, further ordered, adjudged, and 
2 decreed that the injunction be dissolved, the demurrer herein 

filed be, and the same is hereby, overruled, and this decree is 
declared a final’ settlement of the right of the parties; the New 
Orleans, St. Louis and Chicago Railroad Company to pay the costs, 
and this case only retained on the docket so far as is necessary to 
enforce the final execution of this decree. 

Sixth. It is further agreed that the plaintiffs may file and read 
the affidavits of S. F. Rankin, R. F. Harris, or other residents of said 
town, and that the defendant may file and read the affidavits of E. 
A. Collins, 8. H. Hale, and David Taylor, such affidavits to relate 
to the question of the population of said town in 1873, and to be 
considered as evidence herein. 
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It is further agreed that, upon the consideration of tliis 

+5 motion for anew trial, the defendant shall not be prejudiced 

by the default herein taken, but the court will consider the 

case as now on trial on its merits and render judgment accordingly, 

and on any appeal taken this shall be the bill of exception with 
other parts of the record. 

That the records of said town were destroyed by fire in 1879, and 
ho Census, authorized by law, of the town was taken before LSSO, 
when the population was ascertained to be 1,600. 

That in another suit by other parties against said defendant, not 
affecting the issue herein, it was proven by A. Jordan, the then 
mayor of said town, as follows: 

Question. “State if, at the election on said proposition, 

oO three-fourths of the qualified voters of said Lown voted in 
favor of subscribing the bonds as compared with the guber- 
natorial election next preceding the same; and if you know how 
many votes were so polled in favor of said proposition and how 

Answer. “I don’t know; my recollection is that there were 60 for it 
and three votes against it; the voting population was about 250.” 

This was in reference to another proposed subscription by said 
town to the ‘Tennessee Central Railroad Company, which has been 
declared invalid by the Tennessee supreme court. 

It is further agreed that said railroad was not completed to said 
town until after July, 1873. ° 


many against, please state it.” 


Seventh. That after said final decree in sald chancery court the 
plaintiffs became the owners of said bonds, with the coupons 
cy ; . . ] , . 
Oe attached, purchasing same for value and before due. 


Said COpy of bill in. Humboldt chancery —, affidavits, and 
briefs of counsel will be filed with Hon. E. 8. Hammond, judge, &c., 
on or before the 15th December, 1883, and the cause be then sub- 
mitted upon this record. 

That in the proposition submitted to the voters in defendant town 
the question of subscribing $12,000 to the stock of said railroad com- 
pany, payable in said bonds, was also submitted in one question and 
at one and the same time, and was so approved by the requisite 
majority. 

[It is agreed that the original agreement under which said 
chancery decree was rendered is not on file and has been lost. 

HOLMES CUMMINS, 
Atto’n’y for Plaintiffs. 
ob SP’L HILL, 
Attorney for Defendant. 
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The parties also filed their amended stipulations, which is as fol- 
lows: 


Amended Stipulations. 


In the Cireuit Court of the United States for the Eastern Division 
of the Western District of Tennessee, at Jackson, Tennessee. 


KELLY AND ALEXANDER 


is. 
MAYOR AND ALDERMEN of MILAN. 


In this cause the stipulationsof the parties on file is hereby hereby 
amended as follows: 

Ist. The coupons sued on in the declaration are produced, and it 
is agreed that they are in the form of which the following is a copy: 


Od Town of Milan. 
$35. Warrant for thirty-five dollars, being forsix months’ interest, 
payable on the first day of July, 1880, in the city of New York, on 
bond. 
No. —. A. JORDAN, 
Mayor of the Town of Milan, Tenn. 


2nd. The defendant agrees that the signatures to said coupons 
and bonds are genuine. 
ord. The parties hereby agree that the issues of fact in this case 
may be tried by the court without the intervention of a jury, which 
is waived, and that all proper orders and decrees shall be 
38 hereafter entered to conform the record to the rulings of the 
court, and each side reserves and hereby takes all proper ex- 
ceptions to the testimony offered in the stipulations, so far as it 
applies to either side, for incompetency and irrelevancy, all other 
exceptions being waived. : 
HOLMES CUMMINS, 
Atto. for Plaintiff. 
SP’L HILL, 
Atto. for Defendant. 


The plaintiffs on the trial offered in evidence the coupons sued on? 
together with the bonds from which they were detached, the genuine- 
ness of the sygnatures being admitted; to which the defendant ob- 
jected because said coupons and bonds were signed, sealed, and de- 

livered by the constituted authorities of Milan without any 
oo legislative authority whatever in said authorities or in said 

defendant or its agents to sign, seal, or deliver or issue said 
coupons or bonds; and the court, being of the opinion that this ob- 
jection was well taken, sustained the same and excluded said coupons 
and bonds; to which the plaintiff then and there excepted. 

The plaintiffs then offered in evidence the record of the chancery 
court at Humboldt found in the foregoing stipulations; to which the 
defendant, waiving all other objections, excepted. because the said 
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record showed upon its face that it was not binding in law upon 
thy mas a matter ol adjudication, and Nereiore did not sustain 


ia » {? 7 . basee ; | ] } ] 
the plaintiffs’ replication to the defendant’s plea; and the 


= + | ee ; aallt } 
i() court, belIng Ol the Opinion Lnbabt the objection was well taken, 
] | : . ee 7 — . a. . - 
sustained the same: to which the plaintiff then and there ex- 


cepted. 

The affidavits as to the population of the town of Milan at the 
time these bonds and coupons were issued were then offered by both 
parties, all « xceptions being waived, and the court found, as one of 
the facts to support its judgments, that at said date the town of Milan 
did not contain one thousand inhabitants 

And thereupon the plaintiffs tenders this bill of exceptions and 
prayed that the same might be signed, sealed, and allowed to be filed 
as a part of the record in this case; all of which was accordingly 
agaone. 

Jackson, Tenn., Nov. 11th, 1884 
41-102 kK. 8S. HAMMOND, [seat] 
Judge, We. 


oo 


t 
' 
;? 
' 
' 
& 
i 
& 
# 


ipat taken against de- 
fendant. That was, after consideration by his Honor, Judge 


| > llammond, set asSicic, 


IN THE CIRCUIT COURT OF THE UNITED STATES 
lor rik HMASTERN DIVISION OF THE Wereers PN Drmrreecr or ‘TENNESSEE 
. AT JACKSON. 
DECLARATION 
: Alby it A lley and La Crence J). Ali rande i. 7 ha 
piirtiers unde r the firm piece of Ai lh ‘Vv 4 “end . 
oe 
vs, 
} 
‘ The Mayor and Aldermen of Milan. 
a municipal corporation, within said Di Ty) 
| 
> rer . . ‘ry + . fa) ’ . . ° v 
he said plaintiffs, who are residents of the city and State of New 
York, and are citizens of that State, sue the said defendant, who is a mu- 
7 nicipal corporation, organized under the laws of the State of Tennessee, 


‘ 


having its sifus in the county of Gibson. in that State. for the sum of 

twenty thousand dollars, which they say is due to them from the said de- 

feudant upon certain one hundred and forty-four (144) coupons, each for 
7 the sum of $55.00, upon or from certain twelve (12) bonds of the defend- 
ant, bearing date the Ist of July, A.D. 1875, each for the sum of $1000.00, 
payable to the Mississippi Central Railroad Company, ete., or bearer, on the 
lst of July, 1895; twenty-four (24) of which coupons matured on the Ist 
of July, A.D. 1876; another twenty-four on the Ist July, 1877; another 
twenty-four on the Ist July, 1578; another twenty-four on the Ist July, 
18/9; another twenty-four on the Ist July, 1880, and the other twenty- 

, four matured on the lst July, ISS1. and each of the same, with interest 
. from the dates of their respective maturities, are now past due, and are un- 
paid, Said bonds are Nos. 1 to 12, both numbers inclusive, and constitute 
. the entire number of said issue by the defendant, of which said bonds and 
coupons the said plaintiffs are the owners by purchase, in good faith. Said 
COuUpPODns are he re to the court shown, and ~ id bonds will be produced if and 
when required by the court. ‘The said bonds upon their face stipulate to 
hear interest at the rate of seven (7) per centum per annum, and mature 
on the Ist day of July, A.D. 1895. 

And the said one hundred and forty-four coupons on said bonds, now be- 
ing past due and unpaid, together with interest on each from its maturity, 
to the damage of the plaintiffs’ twenty thousand dollars as afuresaid, there- 
fore they bring this suit. 

4 HOLMES CUMMINS. 
Att’y for said plaintiffs, Neiley & Alexander. 


IN THE CIRCUIT COURT OF THE UNITED STATES 


For tHe EAsTerRN DIVISION OF THE WESTERN District OF TENNESSLE, 
| AT JACKSON, TENN. 


PLEA. 


Albert Kelley and Lawrence D. Alexander, partners, ete., 
under the firm name of Kelley & Alexander, 
vs. | 
} 
The Mayor and Aldermen of Milan, 

a municipal corporation within said Division. 

And now comes the defendants, and for plea, say that it did not make 
the coupons mentioned in the plaintiffs’ declaration, or the bonds to which 
the same are attached, nor was any person whatever authorized to make 
the same for the defendant, wherefore defendant says that said coupons are 
not its act and deed, and of this it puts itself upon the country. 

SP’L HILL, axp 
GANTT & PATTERSON, 


S. H. Hale, mayor of defendants’ corporation sued herein, makes oath 
in due form before me, H. E. Archer, clerk, ete., that the foregoing plea is 
true in substance and fact. Sworn and subscribed before me, this 5d May, 


1884. S. H. HALE, Mayor, ete. 


REPLICATION. 

And the said plaintiff comes, and for replication to the defendant’s plea 
above, says that heretofore, in the chancery court for the county of Gibson, 
in Tennessee, at Humboldt, and before one of the chancellors of said State, 
the defendant instituted suit against the payee of said bonds, and eertainu 
other persons, holders thereof, by filing its bill in said chancery court against 
said Mississippi Central Railroad Company, H. 8S. McComb and others, al- 
leging that said bonds were invalid, and praying to have same so adjudged, 
and to be surrendered to the defendant herein and cancelled; and thereaf- 
ter, to-wit, on the day of January, 1875, in said chancery court, a 
court of competent jurisdiction, said parties, complainants and defendant, 
being before the court, a decree final was rendered, adjudging and decree- 
ing that said bonds and coupons were legal, and valid and binding obliga- 
tions against said complainant therein, the town of Milan, who is the same 
defendant herein, a full and true copy of which decree is herewith filed as 
a part and parcel of this replication, as though herein set forth in so many 
words. Wherefore the plaintiffsays that said matters are res adjudicuta, and 
this the plaintiffs reply to defendants’ said plea above, and are ready to 
verify, ete. : 


HOLMES CUMMINS. 
Attorney for Plaintiff. 


ISSUE. 
And then the plaintiffs by leave of the court first had and obtained, also 


takes issue with the defendant on its plea, by it above set forth and pleaded, 
hereby in nothing waiving their replication thereto above, etc. 


HOLMES CUMMINS, 
Attorney for Plaintiffs. 


it 2 


ts 
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> 


CIRCUIT COURT OF THE UNITED STATES 


For Eastern Dtviston or Toe Western Districry oF TENNESSEE AT 
JACKSON, TENNESSEE.: 
REPLICATION. 

he ly v Alex under 

‘ } 

Vs. > 

} 

The Mayor and Ald rmen of Milan. 

Ist. And now comes the defendant, and for rejoinder to the plaintiffs’ repli- 
cation setting up the defense of res adjudicata, says that the said decree relied 
upon for said defense whilst rendered in the c:use mentioned in said replica- 
tion is not conelusive on it and ought not to effect its right, and because it 
avers, sets forth and pleads that said decree was brought about and procured 
by imposition, combination and fraud between the said A. M. West as vice- 
president of the New Orleans, St. Louis and Chicago Ruilroad Company, 
and the agents and attorneys of this defendant, by which a decision and 
sentence in said cause of the court upon the matters involved for trial 


" . 


were prevented, and that said decree was designed, as no honest exposition of 
the merits of the case, but was broughtabout, allowed and consented to for 
the purpose of giving the same effect as res adjudicata upon points in litiga- 
tion not honestly contested. 

2d. And for further rejoinder to said plea of res adjudicata this defendai:t 
says it ought not to be concluded or estopped by said decree, because it was 
not the result of honest litigation or the judgment of the court upon the 
issues involved in said cause, but was brought about and founded upon the 
nnauthorized consent of certain agents and attorneys of defendant, who had 
no power to give such consent or bind defendant in the premises. 

od. And for further rejoinder to said plea of res adjudicata the defendant 
says that it ought not to be concluded by said decree for the reason that 
the same was not rendered upon the issues involved in the cause in which 
it was pronounced, and the court rendering the same was without power to 
bind or conclude this defendant thereby. 

4th. And for further rejoinder the defendantsays it is not concluded by said 
decree, because it was not rendered in favor of a party to the record, but 
in the interest and behalf of a stranger thereto, who colluded with the agents 
and atturneys of this defendant and thereby prevented and defeated the 
honest and earnest litigation which said cause was instituted for the purpose 
of having tried and determined. 

5th. And for further rejoinder the defendant says it ought not to be conclu- 
ded by said decree, because the suit in which it was pronounced was begun by 
defendant for the purpose of honestly and earnestly contesting and having 
declared void certain so-called bonds executed in the name of the defendant, 
but without authority or power to bind defendant by the same, and there- 
ufter certain persons combined with the agents and attorneys of this defend- 
ant to defeat the purposes of said litigation and to procure a decree without 
trial and sentence of the court, but by the unauthorized consent of the 
agents and attorneys of defendant and without the point being in fact liti- 
gated, to have said bonds declared valid and binding obligations of this 
defendant, in the manner so stated in said decree, all of which was the result 
of fraud and collusion, therefore without force and effect as res adjudicata 
the. said bonds so pretended to be declared valid by said fictitious litiga- 
tion, being the same bonds on which the coupons sued on in this action were 
attacked, 

SP’L HILL, anp 
GANTT & PATTERSON, 
Attorneys. 
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THE CIRCUIT COURT OF THE UNITED STATES 
KF > " Ae bh Pu - + + 4 os . v rae one . TE e200 09 on se7 88 owe 
“oR EASTERN DIVISION OF THE WestTERN District oF TENNESSEE AT 
JACKSON, TENNESSEE. 


PLEA. 
Kelly & Ale nade r 
woe 
V8. > 
3 . 
The Mayor and Aldermen of Milan. 

And the defendant, the mayor and aldermen of the town of Milan, comes 
by their attorneys and for further plea says that the plaintiffs are not bona 
fide holders without notice of the bonds or coupons In the declaration men- 
tioned, as the plaintiffs in their declaration last alleged, Xe. 

SP*L HILL, ann 
GANTT & PATTERSON, 


Attorneys for Defendants. 


IN THE CIRCUIT COURT OF THE UNITED STATES 


AT JACKSON, TENNESSEE. 


DEMURRER. 
Kelley & Alexander 
} 
VS. 
Mayor and Aldermen of Milan. 

In this cause said plaintiffs demur to the several rej inders filed herein by 
the defendant to the replication of the plaintiff herein, and for ctuses of 
demurrer say : 

First. Neither of said rejoinders nor the matters therein set up and 
pleaded constitute anv defense in law, and are not sufficient in law for answer 
or defense to plaintiffs’ said replication of res adjudicata or estoppel by’ judi- 
cial decree. 

Second. That defendant having been a party to said c:use and decree 
set up and pleaded in plaintiffs’ said replication, cannot be heard in this 
collateral proceeding to aver or plead that said decree final, ete., was pro- 
cured by fraud or collusion or imposition. Said defendant being a party 
to that cause and that decree, can only avail itself of such matter against 
it by a direct proceeding to annul the said decree for such fraud, ete. 

Third. That defendant in this collateral proceeding can not avail itself 
of the matter that the action of its agents in consenting to said decree set up 
by plaintiffs in their said replication was unauthorised, etc., because defen- 
dant can only act through its Mayor, its chief executive, and to impeach 
said decree for that account must so do in a direct proceeding for that end, 
defendant having been a party thereto. | 

Fourth, That said chancery court being a court of general jurisdiction, 
and in said cause that jurisdiction having been invoked by defendant as 
complainant therein, it is concluded by said final decree as to all questions 
involved in the subject matter therein, and said decree adjudges the same 
issue against defendant that it now sets up anew. 

Fifth. And that defendant being « party to said cause and said decree, 
is bound thereby untilsame has been set aside in a direct proceeding for that 
end, and cannot in this collateral proceeding plead that either a stranger or 
a party thereto colluded with defendants’ agents to prevent and defeat hon- 
est and earnest litigation therein. 

Wherefore, etc. 


HOLMES CUMMINS, 
Attorneys for Plaintiffs. 


IN THE CIRCUIT COURT OF THE UNITED STATES 
\1T JACKSON, TENN., FOR THE EASTERN DIVISION OF WEST TENNESSEE. 


STIPULATION, 


The M f rr @ii / Ald. rp ii of Mila i. 


’ ’ 


In this cause It Is agreed between the parties that the statements herein 
are true, and the same may be used and relied on by either or both parties, 
as evidence on anv hearlog or trial of this cause, or on any motion fora 


} ° » ¢ + 
new trial, sani ernge the Iucts= connected Wil natters in coutroversy, Viz: 
lh irst. Phat the coupons sued on were issued with and represent luterest 
, ; ; ’ ' ‘ ' . ° 
Upon OoOndsS I=sSule d DV defendant in payment of a stock su scription made hy 
defendant on the day of - , 187—, to the Mississippi Central 
> ’ ; P 
tte i Company 


Said subseription was for the sum of $12,000, and in payment thereof 
twelve bouds, each for the sum of 81000, were issued bearing date the 
dav of -, 187—, and payable 20 years thereafter, with said cou- 

pons and others of like amounts thereto attached, representing the interest 


Second, lhat at the time of making such subscription said railroad com- 
pany Was about to extend its line from Jackson, ler n.. to Catro, lil., and 
. : . . ; 
Said SuUDSCTIDPIion Was to ald ith Making such extension, aud to secure its 


} : ' } . 
location through defendant's town. 


Third. That said railroad extension was completed on the - — day of 
1875. the same running throuvh defendants town limits as it stipu- 

lated for. And the same has been operated ever since that date, 
ke urtn, ie | lowing T A CODY of p 4 2A} { bomeds, the others being 


the same except as to numbers: 
’ 


‘No 1 $1000 
STATE OF TENNESSEE, 


rOWN OF MILAN. 

by ut kn non, That the town of A | lan, by its may rand aldermen, in con 

sideration of the location of the Missi<sippi Central Ratlroad, by said town’ 

the citizens thereof, in pursuance of the laws of Tennessee, authorizing the 

Sime, having aoreed to Issue bonds pivable On twenty years time, to the 

amount of twelve thousand dollars, with annual interest at seven per ceut., 
with ec pons att iched in honds of one thousand d Hare each. 

‘And whereas, The people of Milan voted the same by a maj rity, and in 
the form r quired by law, the vote being in pursuance of due notice, and 
in all re spects ac ‘ording to the laws of ‘Tennesse e. said honds to he payable 
to the Mi-sissippi Central R:ilroad, under lease and control of the Suuthern 
Riilroad Association. 

‘* Now be it known, That the town of Milan, by its mayor and aldermen, in 
pursuance of the authority given by the people thereof, and in chitin te 
the duty required of them, issues and delivers this bond, being one of 
twelve. and said town of Milan hereby acknowledges itself to owe and be 
indebred tO ———s OOF hearer in the sum of one th usand dollars. which sum 
said town of Milan binds itself to pav in lawful money of the United States, 
tu the Mississ ppl Central Railroad Company, or to the order of the South- 
ern Railroad Association or bearer, in the city of New York, on or before 
the first day of July, in the year of our Lord one thousand eight hundred 


> 


t) 


and ninetv-three, with interest at the rate of seven per cent. per annum, 
payable annually on the first day of July of ecch year, on presentation of 
the proper coupons hereto annexed. 

‘And the town of Milan, bv its mayor and aldermen, hereby pledges the 
legal responsibility and the faith of said town for the payment of said cou- 
pons and bond according to the terms and effect hereof. 

‘In testimony whereof the mayor and aldermen of the town of Milan 
have caused the signature of the mayor to be hereto set, and the seal of 
the corporation to be affixed, this first day of July, 1875, A. D. 

A. JORDAN, 
[L.s ] Mayor of the Town of Milan.” 


Fifth. That on or about the lOth of July, IS74, said A. Jordan and 
others, residents and tax-payers of said town of Milan, instituted proceed- 
ings in one of the courts of eh incery of said S ate, ft -wit: In the chancery 
eourt at Hamboldt, in G.bson e uuty, for the purpose of avoiding the lia- 
bility of said town upon said bonds, the said riilroad compiny and others 
being made defendants thereto. 

The following isa full and true copy of said proceedings and of the 
decree, the sam being final, rendered by said chancery court thereon. 

S.id ‘deeree was not appealed from, and still remains in full force, VIZ: 


THE BILL. 
To the Hon. John Somers. Chancellor. H ding the Chanes i" Court at Hum 
boldt, Gibson County, Tenn. : 

Complainants A. Jordan, W. J. House, J. G. Boyd, M. L. Baird, Wil 
son G. Williamson, S. F. Rankin and J. H. Dickinson, show to your honor 
that they are citizens and residents of the town of Milan, in the 15th eivil 
district of said county; that said town of Milan is by law an incorporate | 
town or city, and complainants reside within the corporate limits, and are 
tax-payers within said corporation ; and the said Jordan is the legally elected 
and qualified, and acting mayor of said town, and the other complainants 
are the aldermen of said town. duly elected and qualified, and together con- 
stitute the board of mayor and aldermen in and for said town or city. 

Complainants further show that they were duly qualified, and entered 
upon the discharge of their duties as mayor and aldermen of said town on 
the 12th of January, 1874, and their term of office continuing for one year 
from the date of qualification. 

Complainants further show that upon an inspection and examination of 
the minutes and record of the proceedings of their predecessors in ofhee, 
they find the following entry, of date May the 11th, 1872: ‘The board 
was convened by order of the mayor. Present—A. Jordan, mayor, W. M. 
McCall, M. B. Harris, J. H. Dickinson, J. M. Douglass, W. E. Reeves, 
W.H. Algea, aldermen. On motion, it was ordered that 12 bonds of $1000 
each, with coupons attached, payable 20 years after issuance, bearing inter- 
est at 7 per cent. per annum, be issued bv the corporation of the town of 
Milan, Tenn., to the Mississippi Central Railroad Company, upon the fol- 
|,wing conditions, namely: That the Mississippi Central Railroad Company 
be extended from Jackson, Tenn., to the town of Milan, and intersect or 
cross the Memphis and Lonisville Railroad at the point agreed upon by Col. 
Read, chief engineer of the Mississippi Central Railroad, and the commit- 
tee on behalf of the corporate authorities of the town of Milan, near 8S. P, 
Clark’s residence ; the interest on said bonds to be paid annually, and that 
the town marshal open and hold an election on the 12th day of June, 1872. 


within the corporate limits of said town, for a ratification or rejection of 


said proposition,” and on the 17:h day of June, 1872, said board again met, 


when the following proceedings were had, as appears from the said minutes: 

‘The board met pursuant to adjournment. Present—A. Jordan, mayor, 
W. M. McCall, M. B. Harris, J. M. Douglass, W. H. Algea and W. E. 
Reeves, aldermen. ‘The minutes of the former meeting were then read and 
adopted. The election was held on the 12th day of June, 1872, for the ratifi- 
cation or rejection of the action of the board of mayor and aldermen of the 
town of Milan in regard to the issuance of the $12,000 in bonds to the Mis- 
sissippi Central Railroad Company, upon certain conditions. The returns 
of said elections show a vote of 117 for subscription, and two no subscrip- 
tion,” and at the same meeting appears the following entry: ‘*W. M. 
McCall and W. H. Algea were appointed a committee to correspond with 


Judge Milton Brown, of Jackson, Tenn., in regard to the proposition of 


Milan corporation in regard to issuing the $12,000 in bonds to the Missis- 
sippi Central Railroad Company.” Complainants show that the foregoing 
entries, all of which appear upon the minutes of said board of mayor and 


aldermen, constitute all the proceedings in re card to the subseription of 


suid $12,000 in bonds, and in regard to the election held for ratification 
or rejection of their action in directing the issuance of said bonds. 

Complainants charge that there is nothing to show the manner in which 
said election was held, or by whom the returns thereof were made, nor is 
there anything to show that the requirnd number of votes were polled in 
favor of said proposition, as required by law. 

Complainants further charge that the order or ordinance of said Board, 
directing the issuance of said bonds, was wholly without authority, illegal 
and void. First, because, as they charge, that said ordinance was adopted 
and said election ordered without any previous, contemporaneous, or subse- 
quent application in writing or otherwise, to said Board, for said purpose by 
commissioners appointed to open subscription books, for stock to said Board ; 
or by the Board of Directors themselves, or by any one else authorized so 
to do, as required by sec. 1144 of the Code of Tennessee; and secondly, 
because said election was ordered to be held, and was held by the town mar- 
shal or constable, and not by the sheriff of the county of Gibson, as required 
by section 1143 of the Code of Tennessee, in such cases; and thirdly, be- 
cause, as they charge, the said marshal, after the polls were opened at said 
pretended election, and before they were declared closed, either by himself 
or some pretended deputy, removed and suffered to be removed from the 
place in said town fixed for holding elections and receiving ballots, the bal- 
lot box, or box in which the votes were deposited, to various other places in 
said town, and did at these various pluces receive and put into the ballot 
box the votes of certain persons offered for said purpose at these various 
places, not fixed by law, as a place of voting at said election, and this, too, 
without any authority whatever; and fourthly, because, as. they charge, 
there was not only no application made to said board. as required by see- 
tion 1144 of the Code, but that none could have been properly made at said 
time because, as they expressly charge, the entire line of the contemplated 
road in which the stock was to be taken had not been surveyed by a com- 
petent engineer, and substantially located by designating the termini and 
approximating the general direction of the road, and no estimate of the 
grading, embankment and masonry had been made by the engineer of said 
road, or any one else authorized to do so under oath, or otherwise ; and no 
such estimate as required by section 1145 of the Code of Tennessee has 
ever been filed with the Board of Mayor and Aldermen of said town by 
any one. And lastly, complainants charge on information and belief, that 
at the time of ordering said election, and at the time it was pretended to 
be held, the population of the town of Milan was less than one thousand 
inhabitants, and therefore not authorized by law to take stock in railroads, 
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issue bonds or levy a tax for their payment. Notwithstanding all these 
facts the said Board of Mayor and Aldermen did, on the 23d day of June, 
1873, make the foliowing order, to-wit: ‘On motion of W. M. Met Call, 
the mayor was instructed to issue twelve bonds to the said Mississippi Cen- 
tral Railroad Company, of the decomination of $1000.00 each, with inter- 
est from date of issuance at the rate of 7 per cent. per annum,” and there- 
upon said mayor did prepare 12 bonds, designated as the ‘* Bonds of the 
Town of Milan,” of $1000.00 each, payable to the Mississippi Central Rail- 
road Company, or bearer, 20 years from date of issuance, and dated July 
Ist, 1873, bearing 7 per cent. interest per annum, to which bonds then 
were attached coupons for the payment of said interest, on the first day of 
July of each year said bonds have to run. Each one of said bonds, and 
the coupons thereto attached, were signed by A. Jordan, Mayor and Re- 
corder, and were issued on thatdate. And on the 4th day of August, 1875, 
said bonds, with the coupons attached, were delivered to said Mississippi 
Central Railroad Company, through James Hall, the treasurer and cashier 
of said road, who executed the following receipt : 
MiLan, August 4th, 1873. 

Received from A. Jourdan, Mayor of Milan, Tenn,, twelve thousand dol- 
lars in bonds of the town of Milan, Tenn., 12 bonds of $1000.00 each, pay- 
able Ist July, 1893, interest at the rate of 7 per cent. per annum, payable 
annually on the first July in each year. JAMES HALL, 

Cashier Southern R. Association. 

Said bonds and interest were made payable, as —— believe, in the city 
of New York, N. Y. 

Complainants further charge that said bonds, with the coupons, one year’s 
interest on which was due July first, 1874, are still in the possession of said 
Hall, or some other officer or agent of said Mississippi Central Railroad 
Company, or under their control and man: igement; and complainants are 
advised that they are attempting to collect the interest due on said bonds. 

Complainants are advised that they are not bound as a corporation or 
otherwise to pay said bonds; that their issuance was contrary to law; but 
they are advised that should said company sell said bonds to Innocent pur- 
chasers, they would be bound in law to pay the :ane; and they are advised 
and believe, and so charge, that the officers of said road will sell and assign 
said bonds, with the view of making said e rp.iation of Milan liable, if 
they have not alreidy done so in part. 

Complainants further charge that said Mississippi Central Railroad Com- 
pany, by its officers and agents, as they are advised and believe, and so 
charge, are attempting LO negotiate said bonds, and wil] do so unless re- 
strained by the timely interposition of your Honor’s writ of injunction. 

The premises considered, complainants pray that they be allowed to file 
this bill in their official capacity, and as individual taxpayers of the town 
of Milan, for themselves, and on behalf of all the taxpayers of said town, 
against the said Mississippi Central Railroad Company, under lease and 
control of the Southern Railroad Association, which said railroad is located 

and operated through the 13th Civil District in Gibson county, Tenn., with 
an office and place of business in the town of Milan, in said 13th C ivil Dis. 
trict, and a local agent or agents there, and against James Hall, treasurer, 
and a citizen of Madison county, Tennessee; and against H. S. McComb, 
who is the president of said Mississippi Central Riilroad Company, under 
lease of the Southern Railroad ‘Association, and is a citizen and resident of 
New York city, in the state of New York; that spa’s and copy issue to 
sheriff of Gibson county, Tenn. , commanding the said Mississippi Centra] 
Railroad Company to answer thie bill; that spa’s and copy issue to Madi- 
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son county, Tennessee, requiring said James Hall to answer this bill on 
oath, and state in whose possession and under whose control said bonds are, 
and if assigned, sold, hypothecated, or otherwise disposed of, let him siate 
when, where, to whom and for what consideration; that publication be 
made as to said H. 5. McComb, requiring him also to answer under oath to 
the interrogatories put to James Hall, and that in the meantime let an in- 
junction issue, restraining said Mississippi Central Railroad Company, as 
well as the said James Hall, and H. 8. McComb, and all the officers, agents 
and attorneys of said company, or of the said Halland McComb, from sell- 
ing, transferring, assigning, pledging or in any other manner disposing of 
said bonds, or coupons thereto, or from collecting the same; and on final 
hearing, they for themselves and other taxpayers, pray that said bonds and 
coupons be delivered up and cancelled ; that said injunction be made per- 
petual, and if it should appear in the progress of the cause that any of said 
bonds have been disposed of to third persons, they ask to have them made 
defendants, if necessary, for the protection of the rights of their ———. 
And they pray for general relief. This is the first application for writs of 
injunction in this cause. 
JOHN L. WILLIAMSON, Sol. 

STATE OF TENNESSER, ) 

Counry oF HAYWwoop. | 

Personally appeared before me, Alexander Duckworth, C. and M. chan- 
eery court, at Brownsville, Hlaywood county, Tenn., Arch Jordan, one of 
the complainants in the foregoing bill, and made oath in due form of law 
that the facts set forth in the foregoing bill as of his own knowledge are 
true, una there on information he believes to be true. 

ARCH JORDAN. 
Subscribed and sworn to before me, this July LOth, 1874. 


ALEX. DUCKWORTH, C. and M. 
STATE OF TENNESSEE, ) 


HAYWOOD COUNTY. } 

The clerk and master of the chancery court at Humboldt, Tennessee, will 
ixsue the writ of injunction as prayed for in the foregoing bill, upon com- 
plainants giving bond with security in the sum of one thousand dollars, 
conditioned and payable as required by law in such cases. 

July 10, 1874. H. J. LIVINGSTONE, 

Chancellor 10th Chancery Division of ‘Tennessee. 


THE DEMURRER. 
IN THE CHANCERY COURT AT HUMBOLDT, TENNESSEF. 
A. Jordan and G. Boyd, M. ph. Baird. iW fy. 
Williamson, S. F. Rankin, J. H. Dickinson 


Vs. t 


Miss. Cent. Railroad, H. S. Met ‘ombs (Li 1 Ja nes Hall. 

The defendants demur to complainants’ bill and for cause of demurrer 
say : | 

First. Because there is no equity in the bill of complainants to entitle 
them to a decree. 

Second. Because the bonds having been determined by order of the 
Board of Mayor and Aldermen, as alleged in the bill of complainants, they 
vannot set up irregularities or departure from duty on part of themselves to 
evade responsibility on the bonds. 
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Third. Because complainants do not allege or.pretend that the railroad 
company has failed to keep its contract. 

Fourth. Because the allegation on which the decree is asked to relieve 
the town of Milan from payment of its bonds rest on the misconduct and 
irregularities of its corporate authorities, and the corporation cannot take 
advantage of its own wrong. 

Defendants therefore pray judgment whether they should any other or 
further answer make to complainants’ bill. 

M. BROWN, 
Solicitor for Defendant. 


And the following is the final decree thereon : 


A. Jordan, W. I. House, J. Q. Boyd, M. L. Baird, 
W. Y. Williamson, S. F. Raniein, et als., Mayor 
and Aldermen of the town of Milan, 


VS. ? 


j 
The Mississippi Central Railroad Company, 
H. S. McComb and James Hall. 


Be it remembered that this cause, this 9th of January, 1875, came on to 
be heard and was heard before Hon. John Somers, chancellor, &e.. and it 
appearing that this suit had been settled by the following agreement, to-wit : 

Whereas, the Board of Mayor and Aldermen of the town of Milan, in 
Gibson county, Tennessee, have filed a bill in the chancery court at Hum- 
boldt, against the Mississippi Central Railroad Company, to enjoin the col- 
lection of certain bonds issued by the town of Milan to aid in the construction 
of said road, to-wit: twelve bonds of $1000 each, with coupons attached, 
and said suit is now pending in said court; and whereas, it is agreed by and 
between said corporation of the town of Milan and the New Orleans, St. 
Louis and Chicago Railroad Company, into which said Mississippi Central! 
R. R. Co. has been merged by contract of consolidation between said last 
named company and the New Orleans, Jackson and Great Northern R. R. 
Co., that said suit be compromised as follows, to-wit: The said New Orleans, 
St. Louis and Chicago R. R. Co. is to issue to the town of Milan certificates 
of stock in the sum of $500 each, dollar for dollar for the said bonds, and 
the said town of Milan on their part agrees, on receipt of said stock, to let 
a decree be entered in said cause in favor of the validity of said bonds, 
which are to be redelivered with the seal of the town affixed, and the cost of 
said suit to be paid by said New Orleans, St. Louis and Chicago R. R. Co. 

In testimony whereof we herewith sign our names and affix our oflicial 
seal, this December 18, 1874. 

A. JORDAN, Mayor. 
A. M. WEST, 
2d Vice-President N. O., St. Louis & C. R. R. Co. 


In pursuance of this agreement, and by consent of the parties, it is ordered 
adjudged and decreed that the New Orleans, St. Louis and Chicago R. R. 
Co. shall issue to the town of Milan certificates of stock in said company in 
sums of $500 each, dollar for dollar for said twelve bonds of $1000 each, 
referred to in the bill, and it is further ordered adjudged and decreed that 
on the presentation of these certificates of stock, the town of Milan shall 
have the corporate seal of said town affixed to each of said twelve bonds 
and delivered to H. S. McComb, to whom they rightfully belong, or his 
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authorized agent, and said bonds and coupons attached are declared to be 
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valid and binding on said town and its authorities. It is by consent further 
ordered adjudged and decreed that the injunction be dissolved, the demurrer 
herein filed be, and the same is hereby overruled, and this decree is declared 
a final settlement of the right of the parties. 

‘The New Orleans, St. Louis and Chicago Railroad Company to pay the 
costs, and this ease only retained on the docket so far as is necessary to 
enforce the final execution of this decree.’ : 


Sixth——It is further agreed that the plaintiffs may file and read the affidavit 
of S. F. Rankin, R. IF. Harris, or other residents of said town, and that the 
defendant may file and read the affidavits of EK. A. Collins, 8S. H. Hale and 
David Taylor such affidavits to relate to the question of the population of 
said town In 1875, and to be considered as evidence herein. 

t is further agreed that upon the eonsideration of this motion for a pew 
trial, the defendant shall not be prejudiced by the default herein taken, but 
the court will consider the case as now on trial, on its merits, and render 
judgment accordingly ; and on any appeal taken, this shall bé the bill of 
exception with other parts of the record. 

That the records of said town were destroyed by fire in 1879, and no 
census authorized by law, of the town was taken before 1880, when the 
population was ascertained to be 1600. 

That in another suit by other parties, against said defendant, not affecting 
the issue herein, it was proven by A. Jordan, the then mayor of said town, 
as follows: 

(Juestion—“ State if at the election on said proposition three-fourths of 
the qualified voters of said town voted in favor of subseribing the bonds as 
compared with the gubernatorial election, next preceeding the same, and if 
you know how many yotes were so p led in favor of said proposition, and 


how many against, please state it ?” 


Answer—‘‘ 1 don’t know; my recollection is that there were 60 for it, 
and three votes against it. The voting population was about 250.” 

This was in reference to another proposed subscription by said town to the 
Tennessee Central Railroad Company, which has been declared invalid by - 
the ‘Tennessee Supreme Court. 

[t is further agreed that said railroad was not completed to said town 
until after July, 1875. ' 


Seventh—That after said final decree in said chancery court the plaintiffs 
became the owners of said bonds, with the e¢ upOons attached, purchasing 
same for value and before due. 

Said copy of bill in Humboldt chancery affidavits and briefs of counsel 
will be filed with Hon. E.S. Hammond, Judge, ete., on or before 15th 
December, 1883, and the cause be then submitted upon this record. 

That in the proposition submitted to the voters in defendant town the 
question of subseribing $12,000 to the stock of said railroad company, pay- 
able in said bonds, was also submitted in one question, and at one and the 
same time, and Was 80 approved by the requisite majority. 


[t is agreed that the original agreement under which said chancery decree 
was rendered, is not on the file and has been lost. 
HOLMES CUMMINS, 
Attorney for Plaintiffs. 
SPL HILL, 
Attorney for Defendants. 
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IN THE CIRCUIT COURT OF THE UNITED STATES, 


For tHe Eastern Division or tue Western Disrricr or TENNESSEE, 
‘T JACKSON, LENNESSEE. 


AFFIDAVITS 
Kelley & Alexander 
} 
vs. 
} 
Mayor and Aldermen of Milan. 

This day personally appeared before me, A. Jordan, an acting justice of 
the peace for Gibson county, and U.S. Commissioner bk. A. Collins, who 
makes oath in due form of law that he Is now forty-eight years of age, and 
has resided in Milan, Gibson county, Tennessee, continuously since March, 
1861, except from 1863 to 1865. when he: was absent: and that heis well 
acquainted with said town, and that he was well acquainted with the pro- 
ceedings had in and by said municipal corporation in its endeavor to issue 
its 12 negotiable bonds of $1000.00 in payment of its alleged subscription 
to the stock of the Mississippi Central Railroad Company, and that at the time 
said subscription of stock was pretended to be voted, and at the time said 
bonds Were pretended to be issued; that the population of the town of 
Milan was less than 800 (eight hundred) inhabitants; that in 1871 a census 
was taken by L. C. Smith of the inhabitants of Milan, and the population 
ut that time, as ascertained by actual count, was less than seven hundred ; 
and the population never increased from the time (1871) when this census 
was taken as much as one hundred, if any at all, until after the completion 
of the Mississippi Central railroad to Milan, which was after issuance of 
said bonds, and that the population has more than doubled itself since the 
completion of said road to Milan, and since the issuance of said bonds, up 
to 1880, when the census was taken by R. F. Horne, as assistant or deputy 
census taker for the United States, when the population was ascertained to 
be only about (1600) sixteen hundred—less than seventeen hundred—be- 
tween 1700 and 1600. The population of Milan corporation was never 
over 800 (if, mdeed, so much) prior to August, 1875. He further states 
that in all elections held by said municipal corporation that it has all teh 
time since the organization of said corporation, been the custom for all male 
persons over twenty-one years of age, and entitled to vote under the State 
laws for members of the State legislature, and who either resided within 
said corporation limits or who owned real estate therein, to vote at all cor- 
poration elections; and that at all corporation elections a considerable num- 
ber of the votes cast were cast by persons who were not inhabitants of said 
corporation, but who resided out of the limits of said corporation, but who 
owned real estate therein. And he further states that the voting population 
of Milan was and is no criterion by which the number of inhabitants or 
population of said town could be ascertained, for the reason before given, 
that a large number of said corporation voters resided without the limits of 
the corporation, and were no part of its population or inhabitants. 

kK. A. COLLINS. 


’ 


Sworn to and subscribed before me Nov. 30th. 1883. 
A. JORDAN. J. P. 


This day personally appeared before A. Jordan, an acting J. P., etc., S. 
H. Hale (who is now mayor of the corporation of Milan) and D. A. Tyler, 
citizens of the municipal corporation, who, upon oath, state that they had 


resided in and near the town Milan since the organization of said corpora- 
tion, and are well acquainted with all its inhabitants, ete., ete., and that 
they had read the foregoing afhidavit of E. A. Collins, and the statements 
therein contained relative to the population of Milan, aud the qualified vo- 
ters at all the municip | elections of said town, and the custom for persons 
not inhabitauts of the town voting at all said municipal elections who 
owned real estate in said town, and each and all of the statements made by 
Collins in his afhidavit are true. 


D. A. TAYLOR, S. H. HALE, 

M. D. L. JORDAN, A. C. PEARCE, 

M. B. HARRIS, I. W. BLANKENSHIP, 
W. B. WILLIAMS, JOSEPH WILLIAMS, 
r. D. LUSK, P. B. MARTIN. 


» 


Sworn to and subscribed before me, Noy. 30th, 1883. 


A. JORDAN, J. P 


. H. BLANKENSHIP, WM. C. TURNER, 
G. W. SIMS, M. L. BAIRD, 
W. E. REAVES, H. L. DICKINSON, 


nm F&F. BHANN., 
Sworn and subseribed before me. on the 30th Nov... 1883 


A. JORDAN, J. P. 


This day personally appeared before me S. H. Hale, an acting justice of 
the peace, for Gibson county, Benn. <A. Jordan, who makes oath in due 
form of law, that he has resided within the corporation of Milan, Gibson 
county, Tenn., ever since the organization of said corporation, and that he 
was mayor of Milan for the years of 1872 and 1873 and 1874 and 1875 
and 1876, and that he was well acquainted with the town and the inhabi- 
tants thereof, and that he has heard read the affidavit of E. A. Collins, 
hereto attached, and the statements therein contained relative to the popu- 
lation of Milan at the time stated in said affidavit are true, and that the 
statements relative to the voters or persons who voted at all municipal elec- 
LIONS, who owned real estate in safd town, are also true. And he further 
states that he was the successor of L. C. Smith, mayor, ete., who took the 
census of Milan in 1871, and that the book centaining this census was 
delivered to the officials, and was afterward destroyed or lost, being burned in 
the fire at Milan in 1878, and that this book showed the population or 
inhabitants of Milan was less than seven hundred, and that the statements 
made by Collins on that subject are true. And he further states that a 
very large proportion of the voting population of Milan has all the time 
since its organization resided out of the limits of the corporation, and owned 
real estate therein. And he further states that L. C. Smith left Milan some 
years ago and went to Arkansas, and he does not know where he now 


resides, or whether he is living now or not. A. JORDAN, 
Sworn and subscribed before me this 30th Nov... 1885. 


S. H. HALE, J. P. 


And now personally appeared before me S. F. Rankin, who states that he 
has heard read the affidavit of E. A. Collins, and the statements therein 
contained, relative to the population, and who voted at all corporation elec- 
‘tions in the town of Milan, are true, to the best of his knowledge and 
belief, and that he was mayor of the town of Milan for the years of 1877 
and 1878, S. F. RANKIN, 


Sworn to and subscribed before me this 30th Nov., 1885. 


A. JORDAN, J. P. 
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V. L. Ware, next sworn, says that he has heard read the statements in 
the affidavit of E. A. Collins, hereto attached, and that they are true, to 
the best of his knowledge and belief, so far as they refer to the population 
of Milan during the terms mentioned in said afh lavit, and so far as the 
affidavit states who voted at all corporation elections. And this affidavit 
further states he was mayor of the town of Milan for the year of 1579, and 
that he was succeeded by 8. H. Hale, who is the present mayor, and whose 
afhidavit is hereto attached. V. L. WARE. 


Sworn to and subscribed before me this 30th Nov., 1885. 


S. H. HALE, J. P 


THE MAYOR AND ALDERMEN OF THE TOWN OF MILAN. 2) 


103 The President of the United States of America to the mar- 
shal of the western district of Tennessee, Greeting: 


es 


. . ’ } . ea ] 'y | . : } ] ’ 
You Are at repy commanded to Summon the Mavi ° a I Aldermen 


" H 4 : : : , 
of Milan, eitizen- of the State of ‘Tennessee, if to be found within vour 
’ ee } ; | Pool 
district, to appear belore the judge of the circuit cou the United 

af 
’ Y , 
’ . , 3 + 4 i 
States, il Lie ws PR, i cir I P iO Line ‘ 1 rti ‘ai 5 > | i I i western 

} } ’ 
qistl cl Ol ben Loot J AL AOVII 1] ~ ld aIstrict, I | thy \lon- 
] : ‘| ’ ] i] ; ' ‘ ' i i] 
(1iL' iT) \pl Tif A 4 aii ‘ { il tL! (] Lilie if i} il SW i rv il tL ile 

’ 


° , , 
thie gdamadge 0] thie _ (i plaint tis cic boey ~<a \' , thousand 
* , , ' . 
dollars Herein fail not. and have vou then and th 3 writ. 
Witness the Hon. Morrison R. Waite. Chief Justi f the Supreme 
Court of ti ec Stites at tne seal OF SAId Cl) l] court. at 


} 

; 

i aa st ‘ i ‘ 
, ‘ ’ 'y ’ ’ ’ ) ; ; ° 
Sila JUCKSON, Liils JUL (il) I \| irch, \ ) LOO S, ‘ i Lilt LO6 ol 


. , , 
¢ > } 4 “> 
Know lit INeN DY ese PFresehis vial We I Canael and 
’ 7 . } } , 
; ' ’ ; ‘ , 
Hoh PS . Ih) I > i if id] Bake ; i] ’ (i | Mmiehnaaht-, 
| , 
: : ’ " " ? ’ 
‘wit \ia ra \ if [i i) \I I i i sum OF LW ' ha Nity 
’ ' " 
doliars, but to be void on condition that the s is dO pay 
* , 
. — ; ‘ ’ " ‘ ‘ " 
cit) I Saivisi\ clii § = he ‘ DIV Aacecrus iL Wilatt ' : 1) Osecue- 
‘ i ’ ; , . ’ , } 
Lif ii ©] rive m1 i} te i ~ ii \ { Ti? rer Tre (j »\ ti . +}) Lhe 
; ¢ , IT | > 5 | . ’ ] ~~, * ’ > ’ ] ‘i . . : 
‘ ; si ‘ iit ‘)) a rit ‘ Lt i ri ‘ i ees | : i ¢ iT) ~ 
, ’ ' , 
™~ f q “ci | . = iif a {] (ie TC] | 1S | | rf oO} 
tive Bia — ryt) : ry? sat, ; 7 —. ; i , ' 
Lil a ‘ 7a ii “ it) i? =c' it ' i‘ sriiti ‘ee. : 4 Lis)? OT! 
nie ‘yy t ei ' ’ ' sy? » " + ] > : 
MLiLuUre OL Lille Ce | & li COTLVICLCO a> 5 - 
A 
‘ . i ] i ha | ] : | ‘ +) 
\\ pness our : is ld Sens POIs ton a:1V oO] Via ' i) ISS 
. * ” 7 : > ‘ \ by ,» } 
KELLY & ALEXANDER, [seat] 
3 ! ’ $47 a, ‘at LEVEES ToMMI? ~ ' 
»\ ICIP au y, Phu ‘ ~ SEKAI 
a ‘ ’ { i 
HOLMES CUMMINS SEAI 
ss - i 
y\?) ‘ ) | | ] ] } ' : ’ | Viare! 
DprovVvVed \ i cL ACKNOWLCUgCaU Jt i if rit ' ° ' iuPreil, 
a ‘ 


At Milan, Gibson Co., Tenn., and on the 17th day of March, 1882, 

xecuted this summons Dy serving a certified cop \ hereof person- 

ally on S. H. Hale, as mayor of town of Milan, and further 

serve¢ dd Ol) him, at sald Lime and pprace, a eertifir (| COPY O01 declaration 

: i | place mad further service of 
I ’ CrvViliY a Ct rtified COpy hereof personally Ol} . I’. 

Hann, W. H. Coley, A. B. Conley, Eli N. Stone, D. A. Taylor, and J. 

H Blankenship, each as aldermen of the town of Milan, Gibson 

county. 

M. T. WILLIAMSON, 

U.S. Marshal, W. D. Tenn. 
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80 KELLEY & ALEXANDER VS. 
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[Kndorsed:] No. 20. U. 8. — court, western dist. Tennessee. 
Kelly & Alexander vs. Mayor & Aldermen of Milan. Summons. 
Returnable to April term, 1882. Holmes Cummins, attorney. Re- 


turned and filed at ——, on the 28 day of March, 1582. Bell W. 
Etheridge, clerk ; —— ——, D. C. 


104 UnIreD STATES OF AMERICA. 
haste 7 Division ot thie iW, ef, mr District of Ti nneSsce >: 


In the Cireuit Court of the Unit d States within and for the astern 
Division of the Western District of Tennessee, in the Sixth Judi- 
cial Circuit thereof. 

Proceedings had in said court, at a regular term thereof, begun 
and held for its October term, A. D. 1884, at the United States court- 
house, in the city of Jackson, in said district, on, to wit, the 11th day 
of November, A. D. 1854, in the following cause, to wit: 


KELLY AND ALEXANDER, Plaintiffs, 
vs. . No. 20. 
Mayor AND ALDERMEN OF MiLAN, Defendants. } 


This cause was this day heard by the court upon the demurrer of 
the plaintiff to the rejoinders of the defendants to the plaintiffs’ rep- 
lication to their plea, and after argument it is considered by the 
court that the said demurrer be, and it is hereby, overruled. 

And thereupon, by consent ot the parties, the plaintiffs take issue 
upon said rejoinder without formally entering the same, except by 
this order. 
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In the Circuit Court of the United States within and for the Eastern 
Division of the Western District of Tennessee, in the Sixth Judi- 
cial Circuit thereof. 

Proceedings had in said court, at a regular term thereof, begun 
and held for its October term, A. D. 1884, at the United States court- 
house, in the city of Jackson, in said district, on, to wit, the 11th day 
of November, A. D. 1884, in the following cause, to wit: ; 


KELLY AND ALEXANDER, Plaintiffs, 
vs. No. 20. 
Mayor AND ALDERMEN OF MILAN, Defendants. 
This cause being heard by the court on the stipulations of the 
parties on file in the record and the stipulations to try without a 
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jury, the court is of the opinion and doth adjudge that the facts and 
law are with the defendants. It is therefore considered bv the court 
that the defendants go hence without day and recover of the plain- 
tiffs and their surety on the cost bond the cost of this suit to be 
taxed; for which let execution issue. ‘The plaintiffs then moved the 
court for a new trial, which motion, after argument. was overruled : 
to which the plaintiff- then and there excepted. 


L106 OFrFICE OF THE CLERK OF THE CrRCUIT COURT OF 
rHE UNITED STATKS FOR THE EASTERN DIVISION 
OF THE WESTERN District or TENNESSEE. 
[, Bell W. Etheridge, clerk of the circuit court of the United States 
for the eastern division of the western district of Tennessee, do 
hereby CK rtify that the forevoing LOS pages contain a full, true, and 
perfect copy of the record and proceedings in the above-entitled cause 
iis the Sate appears of record 1 the files ol my othee. 
Witness my hand and the seal of said court, at office, this 19th 
day of January, A. D. 1885. 
f Seal Cireuit Court of the United States, Western ) 
) District of Tennessee, Eastern Division. | 
BELL W. EPHERIDGE, Clerk, 
By DAVID H. HAYNES, D. C. 


L107 Opinion. 


Holmes Cummins, for plaintiffs; Sp’l Hilland Gantt & Patterson, 
for defendant. 
Before Matthews, justice, and Hammond, J 


HAMMOND, J.: 

When this case was first heard there had been a judgment by de- 
fault against the defendant, and on motion to set it aside the parties 
stipulated that, on the agreed state of facts, the court should deter- 

mine the whole controversy and render judgment accord- 
LOS ing to the facts and law of the case. ‘here were no plead- 

ings whatever except the declaration, and this anomalous 
condition of the record rendered it quite impossible to do what the 
parties wished, since there were no issues to which to apply the facts, 
and the rights of the parties might largely depend on the issues to 
be made by pleadings ; hence the default was set aside and the par- 
ties directed to plead; this having been done, the case Is again heard 
upon a stipulation as to the facts and by the court without a jury; 
but this stipulation, as it appears in the record, may not be broad 
enough to meet the requirements of the statute, for nowhere does it 
in terms say that a jury is waived. Rev. St.,$ 649. The parties 
are directed, therefore, before judgment Is C1ile red, to amend the 
stipulation or to file an additional one waiving a jury, as required by 
this section. 

This court had occasion, in the ease of Green v. Dyersburg, 2 
lippin, 477, to consider very carefully the power of municipalities 
in Tennessee to issue bonds like these under the general statutes re- 
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lied on here or any power to be implied from them or from the gen- 
eral municipal authority of corporations, and concluded such power 
does not exist. We think that decision is fully sustained by the 
Supreme Court of the United ye and of the State of Tennessee. 
Claiborne Co. v. Brooks, 111 U. 100; 5. C. 4 Sup. Ct. Rep., 489; 
Wells v. Supervisors, 102 U.S., 608 Pulaski v. Gilmore, MS. (Nash- 
ville, 1880). It is true that in this last case the court reserved any 
decision as to what the Legislature intended by reference to the “ex- 
ecution of all necessary orders, bonds, and payments in order to 
carry out a loan or credit,” in the act of January 23, 1871, ec. 50, 
(Tenn. Code, § 49la); but it is none the less true that it did dis- 
tinctly decide that “ there is nothing in this act that can possibly be 
construed, on any fair principle of construction, to authorize the 
issuance of these bonds In payment of a subscription of stock in il 
railroad company,” as authorized by the act of January 22, 1852, ¢. 
117 (Tenn. Code, §§ 1142-1165;) and it seems to us clear rte 
that the purpose of the act of 1871 was to conform the laws of 
Tennessee, general and special, to the new constitution of 1870, by 
authorizing all municipalities already in possession of a legislative 
authority to give or lend its credit in aid of any person, company, 
association, or corporation, or which might thereafter become pos- 
sessed of such legislative grant, to take the consent of the corporate 
authorities and of the qualified yoters as required by the consti- 
tution, and thereafter “to make and execute all necessary orders, 
bonds, and payments in order to carry out such loan or credit voted 
for as prescribed by this act,” but authorized and prescribed by some 
other act passed for that purpose. It was not an act to authorize 
all counties, cities, or towns to give or lend their credit and “ execute 
all necessary orders, bonds, and payments in order to carry out such 
loan or credit,” but simply one directing all counties, cities, or towns 

invested with that authority to take a vote of the people and 
109. + comply with the constitution. It was an act of regulation 

and not one for the creation of nunicipal powers. Without 
the aid of the well-established rule of strict construction of ali acts 
granting this municipal power to issue bonds in aid of auxiliary 
enterprises, the act of 1871 presents no difficulty, exce pt in the some- 
what too general indication of its purpose; with th: ul aid all diffi- 
culties vanish. 

[t affords no argument against this construction of our legislation 
if the fact be true, as suggested by counsel, which we do not concede, 
however, that it has hever been the habitof the ‘Tennessee Legislature 
to authorize a gift or loan of credit by corporations in any other 
manner than by becoming stockholders m the enterprise. This act 
of 1871 was a general law to enforce a constitutional provision, and 
in its nature was rather prospective than retrospective and non con- 
stat that some act may not be passed which would authorize such a 
method of aiding corporate enterprises. Under some circumstances 
the act of 1871 might apply to such an authority already given by 
the Legislature, if any such there be; but under all circumstances it 
does apply to all future grants of power of that kind, and we are not 
aided in the construction of the act by any inquiry whether such a 
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grant has ever been made or wil) be hereafter made by the Legisla- 
Lure. 

On the other hand, as is well known to those infermed as to our 
Tennessee legislation, although we have long had a system of munic- 
ipal aid to railroads by stock subscriptions, the payment of which is 
particularly regu ated by statute (Tenn. Code, §$§ 1142-1165) in a 
manner which fn no amaeeeeeeennaes issue of bonds, the par- 
ties interested have been allowed in numerous instances, like that of 
Tipton Co. U. Locomotive Works, LOS L. ».. O23, LO anticipate the 
benefits of those subscriptions by issuing bonds in payment thereof ; 
but this has always been done by special laws that, providing for 
the particular sch me adopted, regulate in cl tall { I) character of the 
sear to be Issued, which | Is, on plain business principles, necessary 
fo ' te preset ion a id benefit of all concerned. ‘The absence of such 
si | legislation is, under the circumstances, an indication of the 
VEE SAD * hat a given snesieaaaiaan shall be governed by the 
general law of the code regulating its subscriptions. 

Since the constitution of 1870 no such special law is allowable, 
and the authority can be given only by general statute. Const. 1870, 
1,$5; art. 2,§ 29. But for lke prudential considerations, 
on correct business principles as well as asound public policy 
for the protection of he general welfare, it is presumable that, if the 
“ulure lntenae d bv any gener: il | iaw to at uthoriz stock subserip- 


tions to be anticipated by the issue of mane, heresy ane the 
established system provided for in the code (sections 1142-1165), 11 
would in that general ine eonedelie- adaneiion ont s alwa gp 
in the special laws having that purpose in view, the character of 

Benes to Se ee ee with ound to 
110 ~—s its details, and not leave the people who are to pay the money 


by taxation t to the prey of speculators and corruptionista, who 
may, and too often do, feed upon such enterprises, guard them as 
carefully as we may. Particularly would this be expected of a legis- 
lature meeting under a constitution which had curtailed its powers 
for this very reason of Improvident legislation, as was done by the 
constitution of 1870. Yet all prudentia il features of this kind are 


omitted from the act of 1871, which we are asked to istrue as @iv- 
ing to the municipal corporations of Tennessee the most unbridled 
power to issue bonds in payment of their stock subscriptions that 


are otherwise so varefully vuarded by the code. W e cannot do It. 
Again, the constitution of Tennessee, in the very phraseology of 
article 2, § 29, recognizes the distinction referred to by counsel here 


be Lweehi a credit 3 oly or loaned LO or 1D) aid OL an PCrson, etc 


— > 
? ? . +s ’ | H | ] * . 4 | " — ’ i? , , _* ?? . 
and becoming “a stockholder with others in any company,’ ete. 
“ye in” 2. | , : ae oes 1 — 
bv tak Ing pains tO Impose tne Same restrictions on each In se paral 
. *} > 
clauses, hey are in no way treated as the same thn y; are not con- 


fused with each othe: nor joined together 1n any way; certal nly not 
In the way the argu mr se ey ana relegating 4 
stock subscription, with bonds to pay the subscription money, to the 
category Of“ gi\ Ing or lending credit;’* and the act of 1871, ¢. 50, 
follows the same treatment found in the constitution by keeping 
these two things entirely distinct. ‘The first’ clause of the second 
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subdivision of the act relates wholly to the “giving or lending of 
credit: ” and in this clause alone do we find the words so much re- 
lied on here as giving “ full power to make and execute all neces- 
sary orders, bonds, payments,” etc. It is in the second and last 
clause of that subdivision that we find the provision independently 
made for becoming a stockholder with others “upon a like election 
and assent of a like majority, as prescribed by this act,” and in that 
clause there is no provision for making and executing “ all necessary 
orders, bonds, payments,” etc., though it can hardly be doubted that 
such power would exist where the corporation had authority under 
some legislative grant to issue bonds or make orders or payments 
for its stock subscriptions. ‘This shows that it is an act of supple- 
mental regulation directin ig an election in cases where before, and 
but for the constitution and this act, such an election was not re- 
quired. We do not say that a power to issue bonds in payment of 
a stock subscription might not fall or be made to fall within a power 
‘to give or iend credit to or in aid of any person, company,’ etc., 
but we do say that the constitution and this act of the Legislature 
treat the giving or lending of credit as one thing and a stock sub- 
scription as another thing, and that naturally in such a division, if 
kept up, as it seems here to have been done, the issuing of bonds to 
pay a stock subscription would fall within the latter subject, and 
should receive no aid by implication or construction from provis- 

ions of the statute relating to the former. It is agreed every- 
111 where that the canons of strict construction in such cases for- 

bid such liberal implications. It is only necessary implica- 
tions that are ever indulged in any case—necessary in the sense of 
being the consequential effect of the use of the language employed; 
and without which implication the manifest purpose of the statute 
would fail. ‘This kind of necessity is too often confounded with the 
necessitous circumstances of the private interests of the parties in- 
volved, which can in no sense influence a court in the interpretation 
of the legislative will. Dill. Mun. Corp., §§ 55, 81-90, 4" Police 
Jury v. Britton, 15 Wall., 566; 4 ells v. Supervisors, 102 U. S., 625; 
Claiborne Co. v Brooks, 111 U.S., 400; S.C. 4 Sup. Ct. a 189 ; 
Milan v. Railroad, 11 Lea, o2Y, 334. 

Legislative authority to support these bonds is sought to be de- 
rived from the act of March 18, 1872, c. 20, p. 44, “ to authorize the 
mayor and board of aldermen of any incorporated city or town in 
the State of Tennessee, having a population of from one thousand 
and upwards to twe nty thousand inh: bit: ants, to issue bonds of said 
city or town to the amount of $15,000.” The bonds here sued on 
are In denominations of $1,000 and bear 7 per cent. interest, paya- 
ble annually, while those authorized by the act were to be “of de- 
nominations from twenty-five to five hundred dollars,” and were to 
bear 8 per cent. interest, payable semi-annually. It was held in 
Milan v. Railroad, 11 Lea, 329, that this variation of denomination 
was not admissible and that the interest could not be increased. <A 
similar ruling was made in Green v. Dyersburg, 2 Flippin, 477 ; 
whether the mere change of denomination and a diminution of the 
interest would fal] within the principle of these cases or be held to 
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be “a beneficial modification of the requirements of the statute 
the fact of this non-compliance with the statute in the issue of these 
bonds affords an inference that they were not in fact issued under 
this statute and that the resort to it is an afterthought. 

The act, as a whole and in its special features, seems to have con- 
templated a means of paying the ordinary corporate debts of the 
cities and towns designated, and not such ext: nenddiliaal liabilities 
as arise from aiding the construction of railroads. The bonds issued 
were to be - alone for the purpose of paying outstanding liabilities,” 
and were not in any case “ to exceed the unsettled and matured lia- 
bilities or debts of such city or corporation at the time of issuing 
thereof.” Thereis nothing in this record to show that at the date 
of these bonds there was outstanding against the town of Milan the 
sum of $12,000 of “ unsettled and matured ” Hal lity for stock sub- 
scriptions to the railroad company. The recitals of the bonds state 
the consideration to be “ the location of the Missiesie Central rail- 
road by said town,” and they nowhere refer to any stock subscription 


whatever, or that they are in payment of the stock. On their face 
they indicate a direct vote of the bonds to the company without any 
consideration other than the location of the road. In the bill filed 


in the State chancery court, wherein the minutes of the town 
112 proceedings are set out, there is no indication of a prior stock 
subscription, and complaint is made that there was none; 
and the first step seems to have been a vote by the board to issue the 
bonds and to direct an election at the polls “ for a ratification or re- 
jection of said proposition,” and at the next meeting the entry is— 

‘The election was held on the twelfth day of June, 1872, for the 
ratification or rejection ot the action of the board of mayor and 
aldermen of the town of Milan in regard to the issuance of the 
$12,000 in bonds to the Mississippi Central Railroad Company upon 
certain conditions. The returns of said election show a vote of 117 
for subscription and 2 no subscription.” 

Now, tliere do not here appear to have been any proceedings for a 
subscription of stock and an issue of bonds to pay it, but only a “ sub- 
scription” of the bonds themselves. ‘This would seem to indicate 
that the town was proceeding to give its credit or sell its bonds for 
the sole consideration of the location of the road, and this under the 
first scheme mentioned in the constitution and act of 1871, and not 
the second, the difference between which has been heretofore adverted 
to; and, so far as the records of the town are said to show, this is all 
that was ever done, though when we come to the compromise decree 
in the State court the railroad agrees to issue its stock in payment 
of the bonds, this being the first time we hear of any stock being in- 
volved in the negotiations between the parties. Nevertheless, the 
parties, by their stipulation in this case, have agreed that the “ bonds 
were issued by defendant in payment of a stock subscription made 
by defendant on the day of , 187-, to the Mississippi 
Central Railroad Company.” ‘This is very indefinite, indeed, and 
there is nothing to show the date or other particulars of the sub- 
scription, nor whether it refers to the subscription made in the con- 
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sent decree of the State court or one made prior to the original 
action of the board, as above sel forth. 

If we turn. however, to the code of Tennessee (sections 1142- 
1165), under which alone the town could. make a stock subscription, 
we find that Lhe re quire ments of law, iis tha re in declare d. show that, 
if the records of the town correctly state all that was done, there could 


. “—- : ' } th ee ‘ . 
ever pe a ore reckiess aisrecarad oft tnose MPOVISIONS . and the 
j <A il i nmi i a ii ‘ i 
. . . " . } P ,7 -_ , . 5 
Inference Is aimost irresistible that the town was nol proceeding 
] * . .* : . 4 ii ] , 4 a4 so he . ) +}, . f sy 
undel thie pProy SiOtIs O11 LIif COCGC a aoe | woutd seem, tneretiore, 
. ° *. } } } * oe ; F — Pe , 4 ] a ntiac 
quite Impossible LoOat the very mMdaenn =] puiation Of Lie parties 
; : |_| , * ’ ¥ ’ ‘ ® ' %« 7" "7 
11) this case could reier to such a SUDSCIrIDpLION, ana that it rathel re- 


: ' 
fers to the subscription m 


made by the consent deeree 1n the State 

court. from which it will be seen that the bonds were. by agreement. 
7 ‘ oe. } 99  e _ itis “ 1Q°> 

resenled and “ redelivered AL LAL Gate. VIZ.. a Cf mb I LS. id; ¥ 


This would be. then. the date which should be filled in the 


ts 


blanks of the stipulation of the pa . lin this court. When 
so filled up it is apparent that the town was not acting under the 
above-cited provisions of the code, and that tl plaintiffs can re- 
celve no ald from thos Provisions, v lt must stand by the 

L13 contract as they mad 1b ON wu Ci er 1S, 1S ¢4 The inev- 
| itable result would be that the town. i1n maki OF that contract 


for stock subscription, was actin 
the debt for it was void. Wherefore it could not, even under the 
powers cranted by the act of 1872. law fully issue bonds to pay it, 
since the act, in Lerms, by si ction 4 restrall d the issuance LO holders 
of bona fide claims against the town, to say nothing of any other 
restriction of law on the subject. 

but if it be conceded that the stipulation refers to some other 
stock subscription than that of December 18, 1874, as above men- 
tioned, and one made prior and as preliminary to the original de- 
livery of the bonds on July 1, 1873—as, perhaps, the seventh see- 
tion in its last clause intends to agree was the case—that the town 
proceeded strictly under the code in making that subscription, and 
under the act of 1872 in issuing the bonds, still it appears conclu- 
sively by section 1154 of the code that “not more than thirty-three 
and one-third per cent. of the stock subscribed as above Call be col- 
lected in any one year,” and at most only one-third of the $12,000 
subscription could have been at the date of the bonds an “unsettled 
and matured liability or debt.” What is to be held to be the effect 
of this overissue we will not now inquire, for beyond all this there 
isa more fatal objection to the claim of power under the act of 1872, 
and we have taken the pains to point out these irregularities and 
glaring departures from the code and the act of 1872 more to show 
how regardless this transaction was of the very statutes now relied 
on to support it than to predicate our judgment upor them; and 
here we may remark, in reply to the argument that the town has 
received the consideration in its railroad facilities, that if its stock 
subscription be valid under the code the remedy of the plaintiffs 
would be to proceed under the code, to compel the collection of the 
tax to pay for the stock, and not to enforce bonds issued without 
legislative authority. No matter what the benefits received, all par- 
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ties dealing with the town knew that it could t bind itself without 
legislative authority, and only in the manne! wed. 

The agreed statement of facts in this « s only one ques- 
tion of tact open for our determination. and it 1s whether the 
town of \] d at the time of the ssue, LISI one thou- 
sand or more abitants” to bring it with ct of 1872. ‘The 
earned counsel for plaintiffs frankly adi | brief “that if we 
are to pp) Ol 1n tne re rad o} | defendant's pop- 

LION \ » hay peen ler [ nd we find the 
Act | 5 Ww i end i In 10 | LO issie these 
| 3 und iat statute it 1t Is insisted int is estopped 
by ft . the bonds from denvil ts population was 

Nee) a Lne town to ssye i i) nds d ) not 
! | | i} id 1i\ VOT) btil ay f ints. but only 
ti e ls In pursuance of! lTennesses that 

eo Vol thie Siitt) OY al I a the form 

114 ) ) vy, th ote o f due notice, 
Le res] Sil icecordan I - | Tennesse 

and that board d mn pursuance « ty viven by 
the peo} | | in obedience to the d ed of them. 

I established rules lecis 3; subject these 
recit ~ } L to estop thy, | V1) nst 4 hona hide 

| 
hol ier ior \ d Ving 4 Or tie ney of popula- 
L1O .% plenary municipal d ; that fact if the 
town author vere vested with power to decid question. Wil- 

. < 99 IJ. S.. 499: Coloma : 5 92 U.S. 484: 
Mare, () |, 637: Buehdnan Litt! lL 102 U.S., 278. 
There are n ther cases to which thes de. Butthe 
cases are care! reviewed in the recent one of N ern Nat. Bank 
v. Trustees Porter T’p, 110 U., 608 (S. C. 4 Sup. C’t Rep., 254), and 
the rule is th d down that this estoppel o1 erates when the 
duty of ascertaining the fact has been dev: by law upon the 

municipal or other authonty which undertakes to determine it by 

the recital. ‘The authority may be conferred by special legislation 

in the act authorizing the bonds, or elsewhere r may grow out of 

the ordinary duties imposed by law upon the ticular ofheers or 

agents. Now, there is not one word In this act of 1872 imposing the 

duty of ascertaining the population on the board of mayor and alder- 
| 

men of the towns and cities referred to in the act, nor any provisions 

from which such a duty on their part may be fan inferred. The 

consent of three-fourths of the qualified voters voting at an election 
to be held for that purpose under the supervision o! said mavor and 


n”’ is provided for, but this does not | 
he inh: 


he power to take a census of the 


conier 1 
general or special act of the Legislature requ) 


Cc} tat 
umeration of their res] 
ally, when our acts refer to population 

they refer in terms to the Federal census : 


+ 


palities or of the s 


cers of our mun 
record of al en 
and « 


no law or practice of having municipalities di 


do this is not a necessary duty growing out 
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eto take a census or keep : 
ective ) 
1: 


as tl 


vy any fair implication 
ts. There 1s no 

ring these or any off- 
i 

Gener- 
‘t its ascertainment 
ana we have 
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of general. municipal 


he 
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power. Each mi inicipal lity may act as it pleases in this regard. 
There was, then, no duty de volved on this board to ascertain or de- 
termine the fact of population, and their d termination of it cannot 
be implied from the recitals in the nas, ee ee 
as much open LO the payee ol the bonds at the time of the contract 
and since to ft the he riders of th mas to othe rs to decide for them- 
selves. There is no pretens of any authority in the charter of the 
town or ol the railroad COMpany Or ih any other “act than those 
ate seudidenid to support these bonds, and they were and are 


utterly void for want of legislative power. Ottawa v. Carey, 108 U. 


110; S.C. 2 Sup. C’t Rep., 561; Lewis v. Shreveport, /d., 282; 5. 
C. 2 Sup. C’t Rep., 634 

115 The next question which demands our attention is that 

arising out of the proces ding in the Stat chancery court, 


which is pl aded : as res adjudicata. If this be a good plea we have 
the anomaly of a municipal corporation issuing bonds without 
yan equally void 


legislative “ut hority making those bonds Valid ») 
agreement of its agents that they shall beso We held in this court, 
the same Judges sitting as in this case, in Norton v. Shelby Co. (not 
reported), that bonds issued by usurping corporate officials which 
were void could not, for want of compliance with the constitutional 
and statutory prerequisite of an election by the people, be ratified 
by the corporate a ction of the rightful officials after their restoration, 
a ruling which was supported by decisions of the Supreme Court 
before and since. Marsh wv. Fulton ( 0., 10 Wall. , _— U. 
Shreveport, oo U. m2. eB ce Sup. C’t Rep., O54: Ottawa v. 
Cary, id., 110; S.C. 2 Sup. Ct Rep., 361. It was said ton the Su- 
preme Court in Northern Nat. Bank v. Trustees Porter T’p, 110 U. 
5.. 60S: S. C. t Sup. ¢ t t Rep., 24. speaking of an estoppe | by reci- 
tals, that it did not go to the extent of precluding an inquiry into 
legislative authority to issue the bonds, and it certainly must be 
said of any contract of ratification that, when pleaded as an estoppel 
qua contract, it cannot prevent an inquiry into legislative authority 
to issue the bonds. Does it receive any additional force when the 
contract of ratification has been made the basis of a judicial decree 
which in terms declares the bonds to be valid only because the par- 
ties have agreed that they shall be valid ? lt must be admitted 
eg when in a court of compet ent jurisdiction, and without collusion 

> fre aud, there has been a dec ree tn anvitum pronounce Ing, directly 
ah id tnaliantion from the adjudication, that there was legislative 
authority to issue the bonds. that decree eslops the parties from 
thereafter denying the authority. And we: may go further and, 
for the argument, admit that if that decree be pronounced upon 
un agreed statement of facts like that upon which we are now de- 
ciding this case, for example, the estoppel is equally as effective as 
if the facts were determined by the formal verdict of a jury or the 
judgment of a court upon the proof heard at the trial. 

Judgments could not be so rendered at common law where the 
admission must be strictly one of record as by demurrer, default, 
confession, retrazit, or the like. Hence the necessity of such statutes 
as we have in Tennessee, permitting the parties to submit an agreed 
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ease to the decision of a court. Tenn. Code, §§ 3450, 3454, 4229. 
L407. And, mn the absence of a statute, such practice i elie oebell, 
lish d by ar Ihe ral usave, a7 rby ’. Jaqu ~P ‘ tT , YAY Krom il 
judgm« ni of this kind IL WaS al first thought this rt ecoul be no writ 
of error. but if Wis iter le Cli le d othe "Wise [ | ; Stimpson t’. Rail- 


road, 10 How., 329 ‘) Imilarly in a court of equity it was always the 
rule that parties by themselves, or counsel, might agree upon a de- 
cree, and it was irreversible and could not 2 Daniell, 

Ch. Pr. (Ist Ed.), 616, 619, 668; id. (5th Ed.), 973, 14538, and 
L16 notes: Bradish v. Gee, 1 Amb., 229: French v. SI : 

Johns. Ch., 555; Ketchum v. Farmer’s Trust Co., 4 McLean, 
2 \Mlusgrove v Lusk, 2 ‘Tenn. Ch.. 576: Williams Nell, | Heisk.. 


meget 
~ 
en 


279: Ragsdale v. Gossett, 2 Lea., 729: Jones MeKenna, 4 Lea., 
H50 | 

But, obviously, it does not follow from this binding force of the 
decree that it can be always pleaded as res adjudicata. ‘That depends 
upon other circumstances than its mere binding effect as a decree 


in the court where it 1s rendered. For example, a judgment of 
nonsuit or a bill dismissed by plaintiff, or for want of jurisdiction, 
cannot be pleaded as res adjudicata, vecause not a decision on the 
i i decision of the 


é 


merits, while a judgment on demurrer, whic! 
court on facts admitted ora bill dismissed for want of equity, or 
upon determination of the court in favor of defendant ean be so 
pleaded. Homer v. Brown, 16 How., 354; Manhattan L. Ins. Co. v. 
Broughton, 109 U.S., 121; S.C. 3 Sup. Ct. Rep., 99 ; Gould v. Evans- 
ville, 91 U. S., 526; Durant v. Essex Co., 7 Wat!, 107; Badger v. 
Badger, 1 Cliff, 257: Mabry v. Churchwell, 1 Lea, 416; Bankhead 
v. Alloway, 1 Tenn. Ch., 207. 

So, in a case like the one we are now trving, again using it as an 
example, it is plain that the parties have used the agreed statement 
of facts as a convenient mode of placing the court in thi possession 
of the facts without producing the evidence o which they would 
be otherwise ascertained: but they have left the decision of the 


> 4] | ; +} ] 

rights of the parties gr OWlhng out of those facts >the court and have 
not by COnSeTILI of parties at termined, by thie nISeL' ~ and ior them- 
selves, what those rights are. That which thev ! ve done Is very 


like what they do when by a demurrer they admit the facts and 
the court de ‘des the case, or when b\ a rera t they contess the 
facts and the court directs a judgment. What tl eC’ have not done 
is more like that which they do when they take a nonsuit or volun- 
tarily dismiss their bill 

In the language of the case of the Manhatta lL. Ins. Co. v. 
Broughton, 109 U.S., 125; 8S. C. 3 Sup. Ct. Rep.,; 99, “a trial upon 
which nothing was determined cannot support a plea of res adjudt- 
cata or have any welghit ils evid nce al anoth r trial,” and, iis de- 
cided in Russell v. Place. 04 U. S.. 606, 1f it appear by the record or 
aliunde that the matter was not litigated and di cided there could be 
no estoppel. Now, does it not appear by what thi parties actually 
did in the State chancery court that this matter was not litige iid 
and not decided? And here lies a distinction that must not be 


overlooked in cases like this between a consent to submit a case to 
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the court for its decision and a consent as to what the decision shall 
be. Again, there is a distinction between that estoppel which the 
parties put upon themselves by their agreement, which may be 
pleaded and bind them as an estoppel in pais and that which arises 


out of the ad . judication as an CSLOP Pt | of record. The agreement 
is none the less an estoppel because it takes the form of a Judicial 

decree, but not necessarily does it operate as an estoppel of 
117 record. The pleas 1 respect! Vi ‘4 Setting them up woule be 


essentially different. 2 Daniell, Ch. Pr. (Ist Ed.), 175, 187 
id. (5th Ed.), 659, 666. In both the record would. be used as evi- 
dence: 1n one ease conclusive in its effect to support the plea of res 


adjudicata . in the oth r if would not by CON) lusIV , micht by averred 
against, and would be overcome by countervailing proof of sufficient 
force. 

The text write rs agres that in) ha i nda consent decree cannot 
be pleaded as Tres adpi dicata, and s effective when pl aded only SO 
far as tlie estoppel arises cut of the agreement itself. Bigelow, Es- 


top., 17; Freem. Judgm., § 331 ; Whart. Ev., § 783. They say, how- 
ever, that the decisions of the American States, generally, are against 
this doctrine. Jd., Wells, Res. Adj., $$ 440-460. We have exam- 
ined very carefully a great many of the cases cited in support of 
this supposed distinction between the American and English courts 
and find that if critical attention is given to the distinctions to 
which we have already adverted between a case decided by the court 
upon an admitted state of facts and one decided by the parties 
themselves solely by their own consent, which the court admits of 
record by registerlug the agreement, and between the estoppel of the 
agreement and that of the judgment, and to distinctions arising out 

f local statutes regulating the subject of judgments by confession 
a agreed cases, it may be doubtful if there be so much divergence 
between those courts on this subject. 

To illustrate: In Merritt v. Campbell, 47 Cal., 543, a dismissal by 
consent under the local statute was held equivalent to a judgment 
upon retraxit at common law, and was a decision on the merits 
under the act, because, like a retraxit, it was “an open and yolun- 
tary renunciation of the suit in court.” In Ellis v. Mills, 28 Tex., 
584, it does not appear w hie thre r it Was the compromise avreement 
which was a bar as a matter of evidence or the judgment as a mat- 
ter of record. In Fletcher v. Holmes, 25 Ind.. 458. there was an 
agreement for a judgment not otherwise supported by the com- 
plaint, but it was not a plea ol res adjudicata at all. Gates v. Pres- 
ton, 41 N. Y., 113, is more in point, but there was a divided court. 
In Bank v. Hopkins, 2 Dana, 395, there was in effect a decision on 
an agreed statement of facts. And so we might go through the 
cases and distinguish them ; but it is not necessary. for we have not 
found one where a municipal corporation has been held to have 
validated its bonds, otherwise void, by a consent decree declaring 
the bonds valid and showing on its face that it was so decreed 
solely because the parties had agreed to it 

Individuals sur 74rI8 may agree to aimost anything and bind 
themselves, but corporations must act within their de legated powers. 
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In fact, the agreement settled the merits of the controversy, 
119 the parties being competent to agree; and the plaintiff, having 
waived the fraud and expunged the usury, there was nothing 


to do but dismiss the bill, and all other bills setting up that fraud 
and usury. All the authorities agree that if the plaintiff had volun- 
tarily dismissed his bill he might have brought another suit. He 
did voluntarily dismiss it, but upon a valid agreement to do so; and 
from this it would seem that it was the agreement at last that 
worked the estoppel. But the chancellor did not put his judgment 
on this ground, and the case Is a vi ry strong one for the plaintiffs 
here unless there be a distinction to be taken on the want of power 
in the corporate authorities of Milan to make the agreement. The 
case seems to have been affirmed; 
v Paige, lo/, not on that point, though the eh incellor there followed 


it as to a confessed judgement. The eases cited Dy Chancellor kent 
f res adjudicata, those at page 56D 


are not all of them cases of pleas oO] 
being applications for relief on sez. fa., or direct applications to vacate 
the judgments, while Loyd v. Mensell, 2 P. Wms., 73, and Wishall »v. 
Short, 2 Eng. Cas. Abr., 177, were original bills to impeach the judg- 
ments for fraud, and it was held that the judgments might, 1n that 
kind of suit, be pleaded in defense if accompanied by an answer 
denying the fraud. In Baird v. Berdwell, 60 Miss., 164, the case 
establishes that where it is shown by the decree that it was not 
heard upon its merits there is no bar to another suit. It was a bill 
dismissed on motion of defendant for want of prosecution after the 
ease had been set down for final hearing. In Pelton v. Mott, 11 Vt., 
148, there was an agreement to dismiss on the merits, which being 
done it was held to be a bar; and Hicks v. Alysworth, 13 R. I., 562, 
was a similar case. The parties, by their agreement in those cases, 
intended to provide against the distinction between a voluntary dis- 
missal, or a dismissal for want of prosecution, and an adjudication 
on the merits. In Rollins v. Henry, 84 N. C., 569, 578, the action of 
the court was more like that in this case than any we have found, 
except that in that case the decree followed the technical result of 
the agreement, which settled the rights of the parties and formally 
dismissed the bill, while in this the bill was not technically dis- 
missed, but was retained only so far as necessary to enforce the final 
execution of the decree. Substantially the bill was dismissed as in 
the North Carolina case, in which it was held that the decree could 
not be relied on as " 8 adjudicata because “it does not appear that the 
merits of the dismissed proceeding were considered and passed On 5 
and the mere dismissal of the case is not. in our opinion, followed by 
the consequences supposed.” The ease cited by the court calls at- 
tention to the fact that in equity courts to “dismiss the bill” is the 
entry whether the case is heard on the merits and decided for de- 
fendants, or otherwise dismissed, while in courts of law the form of 
the entry shows for itself whether it was a mere discontinuance or a 

judgment on the merits. Jenkins v. Johnson, 4 Jones q., 
120 149. Hence, in courts of equity, we must have a care to find 

whether the decree was indeed an adjudication in invitum or 
only the agreement of the parties to act voluntarily. 


but it is said in Shufelt v. Shufelt, 
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In Massachusetts the rule seems to be that where issue is joined a 
decree by consent on that Issue Is a bar, but where no issue is jo! 
iis where il plea in abatement has ber n sustained afte r which thre re 
was a consent judgment, it is no bar. Powers v. Chelsea Bank, 129 
Mass.. 44: Jordan v. Siefert, 126 Mass.,25. Now,in the case we have 


, 
; 


in hand there was never any issue joined. After the demurrer was 
overruled the plaintiffs had a right to an answer from the defend- 
ALLS, and. failing in this, loa deer C PTO CO bye . ana ultimate ly fi 
decree in their favor. ‘Technically, overruling the demurrer was a 
decision in favor of the bill and an adjudication that the bonds were 
void, but by agreement ol the parties this resuit Was defeated by 
declaring the bonds valid, dissolving the injunction, and substan- 
tially dismissing the bill. There could be} lecision on the merits. 
ior thie re Was lo issue On the merits. The cf I ire] may have made 
an issue, but that was overruled, and this was lecision against thi 


piaintills And nowt in their lavor. I his Is An LIIOTIEALITYV In nis ciass 


’ } . > } | 
of cases, Dut 1t would be stretching the a rit nis estoppel ver" 
,¥ } . . ; . . | te . ‘ 
lar to aliow the plaintiffs, in the face ol i aemurrel 7 
have the benefit of a decree as if their dem en sustained 
’ + } ’ ;} sat | _ ‘) y* } ] " 5 7 (i 
Upon Une Issues made DV ILanad thereby declia f merits rhilmiat) 
’ ‘ ( ‘) | j — re ‘ _ 
v. Rives, 10 Pet., 298, 301: Aurora v. West, 7 W 82.99: Gould 
Ron mi ) = - 4 ] . $ or 
Kvansvill Railroad, 9] , B.. DZU 
ry ’ ’ . ’ | 
he best Liat ean be said for thi pian . nurre was 
"at . « tlie } , biall 7. ~~ , — 
OVeTTUICC, IS Lihat Upon a NAKCU Dili, WILIOU stUiCs U Lily A i 
Orany pleading by defendant, the parties agr »CISTIISS it (though 
' AA 
the deere do Ss notin tact dismiss It) Upon L StIpUlALION that th 
facts and law were with the defendants Lh iM@ciarabLlions Dy tne 


court that the bonds were valid adds no force to the decree, which 
should have been siinply that the bill be dismissed, if thi 
decided. All the authorities, as we have shown, agree that such a 
decree is not a bar unless it be a decision on the merits, and the in- 
quiry 1s always to see whether It 1s such a dismissal or one otherwise 
procured. Here the bill was dismissed after a decision of the only 
issue In the case made by the demurrer, 1n favor of the plaintiffs, that 
the bonds were void. Technically, then, it seems the decree cannot 
be a bar except upon the theory ol a pur ly consent arrangement to 
dismiss a bill, before answer filed, by an adjudication without issues, 
hown upon the face of it to be not the judgm nt of the court, but 
the judgment of the parties as to their own rights 

In Jeukins v. Robertson, LH. L. Sc., 117, there was a sult by il 
town for it right of way for foot passenpers. Lhe LOW] had il verdict. 
but afterwards abandoned it and agreed to a judgment absolving 


om, 


—_ 


. 


the defendants and to pay the costs and CX pechses, and the court so 
declared. That was a case precisely like this, except that the sub- 

; ject-matter was clearly within the power of the municipality 
12] lo arrange. Nevertheless, the House of Lords held that a de- 
cree So procured by consent was not a bar to a new action by 

the town, and reversed a decree below to the contrary. It was an- 
nounced in the most emphatic terms that the law of England and 
Scotland was that a decree so pronounced could not be res adjudicata 
except so far as an estoppel could grow out of the agreement; and 
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in the Earl of Bandon v. Becher, 3 Clark & F., 479, 509, the same 
court approved the statement ot the doctrit eC, as made by the solicitor 


seneral in the Duchess of Kingston’s Case, 20 How. St. ‘Tr., 478, that 


‘ 


such decrees may be attacked when so pleaded for collusion or fraud, 
because there is no real prosecution, no real defense, and no real 
decis hon). 

In a ease like that we are considering an agreement that would 
impose, without legislative authority, a tax upon the citizens of the 


munieipalit Vy to pay bonds that were void 1s itself a fraud, no matter 


; ' - ] ] . | : : - . . . 
how well intentioned or how much the parties belleved 1n then powe!l 
to make it. After the agreement was made it was a collusive suit 


, , , hn a 
and él eollusi ve decree to all mtents and purpost And ws A mistake 


to suppose that there should have been a corrupt bargain by which 


l 
« ? a> « 4 ; . on 
the persons acting for the town profited themselves to invoke this 
prineipie ol rau ana CU! ISTO}, its ¢ ‘ ~ Ie Liat sme, awe if Wis 


. } | t ' , | ’ , ’ ‘i | ad 7% ‘ , . ’ 

none the le ss Irauduient 1b es MLC pa: LIOn) DeCCHRUS the pal Lics 
. . ] | j ' . j : > } 4" . 

Fort noth Ing for the w rong or thought tney Wwe gong right. luns- 
minger v. Powers, 108 U.S., 292, 301; S. C. 2 Sup. Ct. Rep., 648. 


Objection is made that the decree of a State court pleaded as an 
estoppel cannot be attacked in this court for fraud in procuring it. 
Christmas v. Russell, 5 Wall., 290. But this does not apply when 
the infirmity appears in the record and on the face of the decree 
its If, as 1t does here. lt is then a qui stion of the character of the 
judgment itself in its relation to the conduct of the parties procuring 
it. It is not attacking the judgment for fraud and collusion, but the 
presentation by the plaint iffs themselves of a record which recites the 
collusive arrangement and makes it felo de se as between the parties 
to it. They had no power to issue bonds, assumed to supply it by 
contract between themselves, and sought to sanction that assumption 
by a judicial decree. They might as well, without a suit, have taken 
a judicial decree in the form of an act of the Legislature and in lieu 
of it. Indeed, such a decree is a usurpation of legislative power 
when it undertakes to declere by mere consent of parties the validity 
of the bonds. If the Legislature had especially invested the courts 
with power to make such declarations, and thereby make valid 
bonds that were void by want of legislative authority, it would be 
unconstitutional as a delegation of legislative power. Jones v. Perry, 
10 Yerg., 58; Cooley Const. Lim., 87-114, 392 
The Su preme Court of the United States, in Gaines v. |] elf, 12 
How., 472, 537, decides with emphasis that a collusive suit cannot 
be res adjudicata, because there is not a real controversy really liti- 
gated. That was, in principle, a case like this, only the 
122. = =agreement did not appear on the face of the decree, as it does 
here. It was throughout a consent judgment, and we re- 
gard the case as quite applicable here. So is the case of Gay v. Par- 
part, 106 U.8., 679, S.C. 1 Sup. Ct. Rep., 456, where a decree that 
was merely “the judicially recorded supposed agreement” of the 
parties was not allowed to stand in the way of doing justice between 
them ; and in Ensminger v. Powers, 108 U.8., 292,8. C. 2 Sup. Ct. 
Rep., 643—a very remarkable case—the court denied effect to a plea 
of res adjudicata on a bill of review, because the decree pleaded was 
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not the “deliberate judgment of the court upon the facts in the 
record,” and “ the functions of the judge were abdicated,” ete. It is 
a very instructive case. 

The most that can be said is that the authorities are conflicting 
on the question whether purely consent decrees are res adjudi- 
cala Ms but certainly we should hot be asked LO ive this deeree 
creater effect than it would have in the State courts of T 
where the supreme court, In the case of Hix v. Gosling, 1 
has in terms adopted the English doctrine. Rice v. Alley 
52: Penniman v. Smith, 5 Lea, 130. | 

We do not wish LO be understood ius ruling that ft record 1s not to 

be taken for all that it implies when ple aded as res adjudicata or that 
the trial of that plea wil] require al} Inquiry into the extent of the 
litigiousness of the parties or the quality dnd quantity of considera- 
tion given LO the Cuse by the court rena ring the decree, or whether 
its action was based on a formal or informal presentation of the facts 
and law, but only that the technical character of the judgment must 
be such that, necessarily, there was an adjudication of the merits by 
the court, invoked or sustained, it may be by consent of parties, but 
none the less an adjudication and not simply . judicial registration 
of an agreement of the parties; and while a consent decree upon 
agreement as ‘to the facts and possibly as to the law of a case may, 
under some circumstances and as to som parties, have all the force 
and as effectually estop the parties as would a decree in invitum, it 
is not, in our opinion, competent for the authorities of a town to 
agree that its void bonds shall be made valid by putting that agree- 
ment into the form of a judicial decree, which, on the face of it, shows 
that it is not the judgment of the court upon the facts and law of a 
case actually litigated, but merely the record of an agreement of the 
parties that it shall have that effect,the authorities of the town as- 
suming to act without legislative authority LO ratlily the bonds in 
that or any other manner. 
- It would be a dangerous rule if 1t were otherwise and afford op- 
portunities to impose fraudulent bonds upon communities with more 
facilitv than could be done under any device hitherto resorted to by 
those anxious to evade the restrictions of law on that power. 


hlessee, 


Judgment for defendant. 


Matthews, justice, concurred fully in the reasoning and conclusion 
of the foregoing opinion. 
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4 Bell W. Kitheridge, clerk of the circuit court of the United 
States for the eastern division of the western district of Tennessee, 
do hereby certify that the for volng is a full, true, and perfect copy 
of the opinion of the court delivered in the case ot Kelly and Alex- 


ander vs. The ‘Town of Milan. 
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466 KELLEY & ALEXANDER Vs. M. AND A..OF THE TOWN OF MILAN, 
Witness mv hand — seal of said court, at office, in Jackson, this 
Sept. 29th, 1885. 
{Seal Circuit Court of the United States, Western ) 
, District Tennessee, Eastern Division | 
BELL W. ETHERIDGE, Clerk, 
By D. H. HAYNES, D. C 
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KecLey and Another vs. Tur Town or MILAN. 
In this case, it appearing that in making up the record on the appeal 
from the circuit court the opinion of the court, of which a certified 
COpV Is hereto attached and made a part ol this stipulation, Was 


° bd , ? . . . . 
omitted irom sucn record and SO IS Now In the record Ol} file 11} this 


court, and the parties, desiring to cure this omission, hereby agree 
: | : 
that the clerk shall, in making up and printing this record, insert 


| 


said opinion as hereto attached therein the same as though suid 
opinion had been copied into the record by the clerk of the circuit 
court when certifying the same, 
HOLMES CUMMINS. 
Att'y for App llants. 
SPL. HILL, 


, ltt’y for Defendants. 
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Mayor & Aldermen of the Town of Milan. Stipulation of counsel 
& addition to record. 

[Stamped :] Office Supreme Court U. S. Filed Oct. 16, 1885. 
James H. McKenney, clerk. 

Endorsed on cover: W. Tennessee C. C. U.S. No. 206. Kel- 
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Assign nt of Errors 
In the Supreme Court of the United States. October Term, 1887. 


KELLY & ALEXANDER, Plaintiffs in Error. ) 
he rsius \ No. 206. 


Toe Mayor AND ALDERMEN OF THE Town or MILAN. } 


First. The court erred in sustaining the objection of defendant in 
error to the offer in evidence by the plaintiffs in error of the coupons 
sued On and Nn excluding said bonds and coupons 

Second. The court erred in sustaining the objection of defendant 
in error to the offer in evidence by the plaintiffs in error of the 
record of the chancery court al Humboldt and im xcluding said 
record. 

Third. The court erred in its opinion and judgment that said 
bonds and coupons were not binding obligations on the defendant 
in error, and that it was not estopped from denying such liability: 
because of the formal adjudication in said chancery court. 

Fourth. The court erred in overruling the demurrers of plaintiffs 
in error to the pleas or rejoinder of defendant in error to plaintiffs’ 
replication of former adjudication and estoppel 


[In this cause, it appearing from the print of transcript that the 
foregoing assignment of errors has been lost or mislaid, it is agreed 
between counsel of both parties that the foregoing assignment of 
errors may now be filed and put in the record as though the same 
had been originally done. 

SPL. HILL, 
Att'y for Det 'ts in Error. 
HOLMER CUMMINS, 
Att'y for PUtts in Error. 
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[Stamped :] Office Supreme Court U. S. Filed Jan. 27, 1888. 
James H. McKinney, clerk. 
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KELLY & ALEXANDER, Plaintiffs in Error, 
VS. No. 206 


THE MAYOR & ALDERMEN OF THE TOWN OF 
MILA N, Defendants in Error. 


ASSIGNMENT OF ERRORS. 
1. The court erred in sustaining the objection of the 
defendant in error to the offer in evidence by the plaintiffs 


in error of the coupons sued on, and in excluding said 


bonds and coupons. 


2. The court erred in sustaining the objection of defen- 


dant in error to the offer in evidence by the plaintiffs in 
error of the record of the chancery court at Humboldt, 
and in excluding said record. 


> 


8. The court erred in its opinion and judgment that 


said coupons and bonds were not binding obligations on 


defendant in error, and that it was not estopped from 


denying such liability because of the former adjudication 


in the State chancery court. 


4. The court erred in overruling the demurrer of plain- 
tiffs in error to the pleas or rejoinder of defendants in 
error to plaintifis’ replication of former adjudication and 
estoppel. 


In this cause, it appearing from the print of the record 
that the foregoing assignment of errors has been lost or 


2 


mislaid, it is agreed between counsel of both parties that 
the foregoing assignment of errors may now be filed and 
put in the record “as though the same had been originally * 


done. | 
SP’L HILL. x 


Attorn: 7 for By fendants an Hrror. 


HOLMES CUMMINS, 
Attorney for Plaintiffs in Error. 
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Supreme Court of United States. 


OCTOBER TERM, 1887. 
7 KELLY & ALEXANDER, Plaintiff's in Error, 
vs. t No. 206. 
THE MAYOR & ALDERMEN OF THE TOWN OF 
MILA N, Di fendants in Krror. 


BRIEF FOR PLAINTIFF'S IN ERROR, 
HOLMES CUMMINS, Attorney. 


STATEMENT. 


In the year A. DD). 1872. the defendant in error subscribed 


ea. 
. 


$12.000 to the capital stock of the Mississipp Central 
Railroad Company,' and, in July, A. D. 1873, in payment 
of such subscription issued its twelve bonds, each for the 
| sum of $1,000, payable to said company or bearer, at 
twenty years, with coupons attached far annual interest 
thereon at the rate of seven per cent. 

The plaintiffs in error are the owners of said bonds and 
coupons, having purchased same for value and before 
maturity.” 

In July, A. D. 1874, the defendant in error filed its bill 
in the chancery court of Tennessee against said company 
a and others, alleged to be holders of said bonds, for the 

purpose of having them adjudged invalid, both because of 
irregularities about said stock subscription and the issu- 
ance of the bonds, and for the alleged want of legislatiVe 
authority in the town to issue such bonds.’ In January, 
A. D. 1875, a decree was rendered in said chancery court 


1 Record pages 3-19. 


2 Record pages 11-25. 


te 


3 Record pages 4-5-20-21-22-2 
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in that cause, upon the consent and agreement of the parties, 
in which said bonds were adjudged valid and binding obhi- 
gations of the town, the defendant in error, and stock was 
to be issued the town in another railroad company into 
which the original payee of said subscription had been 
merged by a consolidation,‘ and defendant in error was 
again to attach its seal to said bonds and again deliver 
same to their then owner. 

After this decree, and in good faith for value paid, the 
plaintiffs purchased said bonds.° 

The defendant in error failing to pay coupons of said 
bonds, this suit was begun to enforce payment, when 
defense is rested on alleged want of legislative anthority 
for the town to issue such bonds,® and notwithstanding 
the former adjudication in the State chancery court and 
its estoppel against defendant in error, this defense is sus- 
tained by the circuit court.’ 


The errors assigned are: 1. That the court erred in 
sustaining the objection of defendant in error to the offer 
in evidence by the plaintiffs in error of the coupons sued 
on, and in excluding said bonds and coupons. 2. That 
the court erred in sustaining the objection of defendant in 


error to the offer in evidence by the plaintiffs in error of 


the record of the chancery court at Humboldt, and in 
excluding said record. 38. That the court erred in its opin- 
ion and judgment that said coupons and bonds were not 
binding obligations on defendant in error, and that it was 
not estopped from denying such liability because of the 
former adjudication in the State chancery court. And 


4. That the court erred in overruling the demurrers of 


plaintiffs in error to the pleas or rejoinder of defendants 
in error to plaintifts’ replication of former adjudication and 
estoppel. 


4 Record pages 10-24-25. 
5 Record pages 11-25. 
6 Record pages 12-13. 
7 Record pages 12-13. 
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The debt sought to be enforced against defendant in 
error is for interest on certain bonds issued by it in pay- 
ment of a stock subscription made by defendant in error 
to the Mississippi Central Railroad Company, in aid of 
that company’s extension of its line from Jackson, Ten- 
nessee, through the town of Milan, to Cairo, Lllinois. 


q 


As shown by the record,® the defendant was solicitous 
to have this railroad extension pass through its borders, 
and made said subscription to secure that result. The line 
of railroad was built according to the wish of the town 
in A. D. 1873,’ and the people thereof have now for more 
than fourteen years enjoyed all the benefits and advantages 
for which they contracted in said stock subscription. 


In the popular vote on the question of authorizing said 
subscription less than two per cent. (only two persons) 
opposed such action.” However, if we may judge from 
their affidavits in the record," those people were hardly so 
unanimous then for incurring this debt, as they are now 


for repudiating it. 


The plaintiffs in error are the owners of said bonds and 
coupons, having purchased same for value, before maturity, 
though after the decree in the State chancery court ad 


judging their validity had been rendered.” 


8 Record pages 6-21. 

9 Record pages 3-19. 

10 Record pages 6-21. 

11 Record pages 26-27-28. 
12 Record pages 11-25. 


** Under these circumstances,” 
said this court through Mr. Justice Woods,” 

‘‘where a suit is brought on them by a bona fide holder for full value, as 
found by the circuit court to be the case here, some substantial defense must 


be set up by the county before it can escape liability.” 


The defense made by defendant in error is a want of 


power to issue negotiable bonds—and this is done under 
the plea of non est factum.™ 


To this plea plaintiffs in error, beside taking issue there- 
on, replied the former adjudication of the decree of the State 
chancery court, which they pleaded as an estoppel; and 
defendant in error rejoined that such decree was procured 
through fraud and that it had no power to consent thereto, 
said decree as shown on its face being a consent decree. 


The plaintiffs in error demurred to these rejoinders— 
that defendant in error having been a party to said decree 
cannot in this proceeding aver such fraud against it, and 
that it is concluded by its consent, so evidenced, just as 
any other suitor would be.” 


(I. 

The Legislature of Tennessee has expressly authorized 
counties, incorporated towns and cities to subscribe for 
stock in railroads running to or contiguous thereto.” Prior 
to the passage of this general statute in 1852, certain cities. 
ete., had been specially authorized to so act, and since 
A. D. 1848, it has been a settled rule in that State that muni- 
cipal corporations, having legislative authority therefor, 
might take stock in a railroad company running to, from 
or through such municipality ; as well as that the building 
of such a road is a legitimate corporate purpose of a muni- 
cipal corporation, for which it might issue its bonds for the 


a Seen 


13 County of Clay v. Society for Savings, 104 U. S. 579. 
14 Record page 16. 
15 Record page 16. 

. 16 Code of Tennessee, sec. 1142 ef sey., Appendix. 
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amount subscribed, and levy taxes for the payment of iin 
bonds and interest.” ! 


Prior to the adoption of the Constitution of A. D. 1870, 
such subscription might be made without the approval of 
a popular vote, and by the action of the Mayor and Al- 
dermen of town or city alone,” or that of a county by the 
action of the county court with no submission to or ap- 
proval by the voters of the county.” 


This rule was first announced by this court.” In the 
earlier cases in ‘Tennessee on this subject, no question seems 
to have been made on the power to issue bonds in payment 
of such subscriptions to the stock of railroad companies, 
although bonds were issued in each case. These subscrip- 
tions were contested for various irregularities, non-compli- 
ance with conditions precedent, and because not a COPrpo- 
rate purpose. However,in A. D.1880, in an unreported 
opinion ;* the court of Tennessee held that express power 
to issue such bonds must be found in order to hold the 
municipality bound thereon. This decision has been fol- 
lowed in a later case against defendant in error on a sub- 


scription to another railroad company.” 


Authority from the Legislature to the defendant in error 
to issue the bonds in controversy in this case, seems to be 
granted in two statutes, which are printed in the note or 
appendix to this brief, neither of which were referred to 
or relied upon in the decision last mentioned, though in 
the case of Pulaski v. Gilmore, supra, it is denied that one 
of said statutes—the act January, 1871—has such meaning 


or ettect. 


di ae 
17. Nichol v. Nashville, @ Hum. 251. 
R. R. Co. v. Davidson Co., 1 Sneed 637. 
18 McCallie v. Chattanooga, 3 Head 317. 
19 Lauderdale Co. v. Fargason, 7 Lea 153. 
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20 Tipton County v. Locomotive Works, 103 U. 5. 
21 M. & A. of Pulaski v. Gilmore, Appendix. 
22 KR. R. Co. v. Milan, 11 Lea 329. 
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This statute of January, 1871, passed for the purpose of 


carrying into effect that provision of the Constitution of 
1870, which prohibited such subscriptions except on the 
approval of three-fourths of the voters of the munici- 
pality,* expressly provides that “if the assent of three-fourths 
of the voters of such county, city or town is had, then the county 
court or board oF mayor and aldermen, (as the case may be, 
shall have full power to make and execute all necessary orders, 
BONDS and payments, in order to carry out such loan or credit, 


voted as prescribed in this act,” ete. 


Under section 1160 of the Tennessee Code, printed in 
the appendix hereto, power is conferred to anticipate 
yearly tax levies, for the three years’ time prescribed for 
payment of such subscriptions, and interest bearing war- 
rants were to be issued for that purpose; but here, under 
the act of 1871, the General Assembly is providing for 
“loan” of municipal aid or voting its “credit” in sub- 
scriptions for stock in such internal improvement compa- 
nies. The words “loan” and * credit” are not used in 
the same sense, they are separated by the disjunctive or; 
and the power is conferred to execute necessary orders, 
bonds and payments, to carry out the loan or credit so 
voted for stock in the railroad company. If the subscrip- 
tion was made on a credit, then power to issue bonds to 
represent such credit. 


It is difficult to imagine what the Legislature meant by 
the use of the word “bonds”’ in the statute above quoted, 
if not that these municipalities, upon the approval of 
three-fourths of the voters being given, should have full 
power to make and execute all necessary bonds in order to 
carry out the intention of the voters so expressed. The 
ipse dixit of the Tennessee court in Pulaski v. Gilmore 
supra, that this was 


**no authority for the issue of such bonds as are the basis of this suit,”’ 


23 Tennessee Constitution 1870, Art. 2. sec. 29. 


i) 


while declining to give any reason or explanation of what 
else could have been intended by the Legislature in the 
use of these words, can hardly have consideration here, 
standing as it does in positive contradiction to the express 
language used by the Legislature. The statute says that 
these municipalities shall have this power to execute bonds 
and make payments of such subscription when so approved 
by a popular vote. -The Tennessee court seems to attempt 
a repeal of the statute, by its opinion, without. reason or 
authority cited in its support, that the Legislature did not 
mean what it said. Such an opinion is of little weight. 


The second decision of the Tennessee court above refer- 
red to24 does not mention nor construe this statute, author- 
ity for the bonds in issue therein being sought for in the 
charter of the Tenn. Central K. R. Co., to which company 
defendant in error also pretended to subscribe in aid. <As 
no question in issue nor authority relied on in that case is in 
any way involved in the case at bar, it is of no force here, 
unless as showing that defendant in error has enjoyed the 
good fortune of successful repudiation of its promises, 
though securing the benefits induced by the promise. 


The Tennessee Legislature, however, in another-act,?5 
conferred express power on any and all incorporated towns 
or cities having a population of from one to twenty thou- 
sand to issue twenty-year eight per cent. bonds. ‘for the 
purpose of paying outstanding liabilities” against such 
town or city, or * to the holders of 6 na fide claims against 
said culty or town in liquidation and discharge of such claims 
and interest thereon. and lo such othe rs as are willing to take 
them at par, nol to exceed in amount” the sum of $15,000, 
provided that such issue of bonds was approved by a three- 
fourths popular vote. This was one of a series of laws 
authorizing towns and cities to issue bonds, another of 
which gave like power within larger limits to towns or 


rent seen 


24 R. R. Co. v. Milan supra. 
25 Act of 18 March, 1572, Appendix. 


a 


es 


10 


cities having a population of from eight to twenty thou- 
sand to issue bonds not exceeding $150,000 in amount.?® 
Another granted to cities of a population of twenty thou- 
sand and upward to issue bonds not exceeding $300,000 ;27 
while by another act all towns and cities are granted power 
to issue bonds in settlement and compromise of their debts 
without limit ;?° and then again like power to issue bonds 
is conferred upon the several counties without other limit 
than three-fourths popular approval, and not to exceed in 
amount one-tenth the taxable value.?° 


These statutes unquestionably confer upon towns and 
cities having a population of one thousand or more the 
power to issue negotiable coupon bonds in payment of any 
liability, not exceeding $15,000, they might assume. The 


power is broad enough to include subscriptions in aid of 


railroads, and being without limitation as to the kind or 
character of obligations that might be paid in such bonds, 
no court can place a limit when the Legislature has made 
none. | 


Excepting the learned district judge, whose opinion 
below in this case is printed in the record and the Tennes- 
see court in Pulaski v. Gilmore supra, no court or judge 
has construed either of the statutes of 1871 or 1872 supra, 
and his opinion in the only case other than this at bar, is 
now before this court for review.*® 


In that case it was held that even if the power to issue 
bonds was granted in the first clause of the second section 
of the act of 1871 supra when credit was loaned, yet that 
this power did not exist where the municipality became 
a stockholder under the last clause of that section. 


26 Acts Tennessee 1873, chap. 59. 

27 Acts Tennessee 1571, chap. 143. 

28 Acts Tennessee 1877, chap. 10, 

29 Acts Tennessee 1887, chap. 3. 

30 Green v. Dyersburg, 2 Flippin (6th Circuit Reports) 491. 


, 
—— 


1] 


This construction seems to me unwarranted by the very 
frame of the section, the two so-called clauses being parts 
of one sentence, undivided except by a semi-colon, and 
without words to express any intention of the law maker 
to provide for any other condition or circumstance than 
what had been provided for in the former words, 


The whole purpose of the act was to amend the general 
laws on the subject of municipal subscriptions to the stock 


of railroads.?! 


It is a part of the legislative and judicial history of Ten- 
nessee that, under these laws; counties, towns and cities, 
while giving or lending credit in aid of such works of 
internal improvement, always have so done by subscribing 


for stock in the company constructing the road. 


Aids or donations are unknown to the laws of Tennes- 
see, except only as the municipality lending the aid receives 
stock in the improvement company. Under special acts 
a few municipalities may have undertaken and constructed 
some works for public use upon their own and sole account ; 
but where such works of public improvement or public 
use have been constructed in Tennessee by any private 
“ nerson, company, associatiou or corporation,” and the 
aid of any town, city or county in that State has been 
granted thereto, no instance can be found where the muni- 
cipality did not become a stockholder, subscribing for and 
receiving stock to the amount of the aid given or loaned. 


On the trial below I challenged the learning of opposing 
counsel and the learned District Judge to instance a single 
case where a town or county in Tennessee had donated aid 
to any person, ete., for any public, much less private work. , 


[In other States of the Union cases may be found where 
municipal donations, as distinct from subscriptions to the 


me 


31 Tennessee Code, sec. 1142, Appendix. 
Green v. Dyersburg, 2 Flippin 491. 
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stock of internal improvement companies, have been made; 
but no instance of the kind can be found in Tennessee. 
With that people the universal usage in these matters has 
been and is, that, besides the requirement that the use or 
purpose for which the aid or credit is asked, shall be pub- 
lic, the municipality giving or lending aid thereto, always 
becomes an owner with others in the stock of the com- 
pany or. corporation: constructing the work, and receives 
stock evidencing such ownership. 


In Green v. Dyersburg supra, the court says that “the 
only effect of this act (16th January, 1871 supra,) above quo- 
ted, or the constitutional provision referred to in it on the general 
law—and it SO affects all special laws as we {[——$§ to abrogate 
all provisions allowing the subscriptions for stock to be made on 
less than a three-fourths vote of the qualified electors voting at 
the election in favor of it.” 


The general law, Code 1142 supra, provides that “ any 
county, incorporated town or city may subscribe for stock,” 
etc. As originally enacted, and before the statutes of 
Tennessee were codified (A. D. 1858), the act of which this 
section was a part, was entitled “ An Act to Authorize 
and Regulate County Subscriptions for Railroad Stock,” 
and grants the power only to subscribe for stock, ete. 

These statutes all show that the municipality is to receive 
stock to represent the aid or credit riven or loaned. 

Again, this giving or lending of aid or credit by sub- 
scription of stock, etc., has never been authorized by gen- 
eral law in Tennessee, except toward building railroads. 


No general statute has ever authorized these town or 
county aids or credits to be given or loaned to turnpike, 
bridge, or other purposes; and while special acts, author- 
izing certain towns or counties to aid in constructing such 
other public works, are numerous, yet, in every one of 
these the municipality subscribed stock to represent the 
aid it gave or loaned. 
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The act of January 16, 1871, supra, is then to be read as 
a part of, and amendatory to, the prior general law on this 
subject —Code, sees. 1142-1165 supra— nd the whole refers 
to stock subscriptions by towns and counties in aid of 
railroads, and this confirms my argument that full power 
is given by this act of 1871 to defendant in error to issue 
these bonds in payment of its subseri] tion to the stock of 


the Mississipp! Central Railroad Company. 


ITI. 


It is insisted for defendant in error. that the act of 1872 


supra, cannot avail plaintifis In error, Decause 1t Says that, 


in 1873, its population was less than one thousand. 


It must be admitted that. if we are to look to the proot! 


On that point in the recora. detendant’s population is now 


proven to have been under that limit. However. l submit 
that defendant is estopped from raising that question, not 
only by said decree in the State chane: ry court. but also 


by the recitals in the bonds themselves 5. 


The act of 1872 supra prescribes no public record, such 


as the Federal eensus ot population, or the State census of 


voters, or the poll at any preceding ele tion, tor determin- 
ing whether the town or city had one thousand or more 
population—appoints no other officer or board to ascertain 
the fact—and it therefore tollows that the Board of Mayor 
and Aldermen charged by the statute with all the duties 
regarding the subscription, submitting same to a popular 


—% , 
vote, ascertaining the resuit, etec., etc., were also charged 


' + 
’ ' ’ 


with the power and responsibility OL Gels rmining’ whether 


} 


there Was the requisite population, u8S Weil as whether the 


amount proposed to be subscribed was within the one- 


Marcy v. Oswego, 92 U. S. 637. 
Coloma v. Eaves, 92 U. S. 484. 
Buchanan v. Litchfield, 102 U. S. 290. 


Wilson v. Salamander, 99 U. S. 499. 
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tenth of the taxable property limit of the law. Here we 
have legislative authority for the act, if the condition pre- 
scribed exists, and the only oflicers charged with any, and 
who are charged with every duty about the matter, determ- 
ine that such conditions have been complied with, and 
thereupon act; and under the settled rule of this court, 
that is conclusive of the fact and is binding on the muni- 
cipality. In the cases of Coloma v. Kaves, Marcy v. 


Oswego, and Wilson v. Salamander supra, there appears 


to have been no constitutional restrictions on the grant of 


power by the Legislature to the municipalities to make 
such subscriptions. ‘he act of the Legislature in each 
sase conferred general power to make the subscription, 
provided certain conditions precedent existed or had been 
complied with. These, in Coloma v. Eaves, were an ap- 
proval by a majority of the legal voters of the town; in 
Marcy V. Oswego, that the amount of the bonds voted 
should not be above such a sum as would require a levy 
of more than one per cent. per annum on the taxable 
property of the township, to pay the interest on the bonds 
issued, and the approval of three-fifths of the legal voters 
of the township; and in substance these were also the 
conditions in Wilson v. Salamander. In each of these 
cases it was held that the action of the municipal agents 


or authorities, charged with the duty and responsibility of 


issuing and certifying the bonds, in so doing and thereby 
certifying that such conditions precedent existed or had 
been complied with, was conclusive, and estopped the 
municipality from questioning these facts. 


In Buchanan v. Litchfield and Dixon County v. Field,*4 
the State Constitutions restricted and withheld the power 
to subscribe stock or aid such enterprise within prescribed 
conditions, and established certain public records as the 
standard for determination of whether the precedent con- 
ditions required did exist before the subscriptions might 


ee oo ——- 


33 Dixon County v. Field, 111 U. S. 83. 
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be made. There was nothing as to the existence of such 
conditions left to the municipal authorities for ascertain- 
ment or decision. In Buchanan v. Litchfield the record 
was “‘ the last assessment for State and county taxes previ- 
ous to the ineurring of such indebte qanuess e and in Dixon 


County v. Field the constitutional! proviso Was “shall not ex- 
— 


, 


ceed ten per cent. of the assessed valuation of such county ;” 
and the case of Bank v. Porter Township** falls within 
the Suamhe rule, for there the tact or condition precedent, 
that must have existed betore the LOW nship could issue its 
bonds, was to be ascertained from the records of the county 
commissioners. The township could only issue such bonds 
where the county had not subscribed. If and when the 
county subscribed its records would show the fact, and the 
failure or refusal on the county’s part would likewise appear 
by those records. The trustees of the tow nship could ascer- 
tain the tact only from the records of the county, as indeed 
all others might do. 


* 


[In Tennessee the Constitution confers express power on 
the Legislature to authorize towns and counties to make 
these subscriptions,*® and places no other limit on its ex- 
ercise except that of an approval by a three-fourths popu- 
lar vote, while in Dixon County v. Field and other cases 
the power is withheld subject both to the approval of a 
popular vote and a limit in amount, to be ascertained from 
certain public records. In Tennessee the Legislature has 
granted the power that the Constitution authorized, and 
in both the act of 1871 and that of 1872 supra, has granted 
the further power to execute bonds in payment of the 
amount subscribed, and in the latter act has appointed no 
public: record nor other officer for the determination of 
whether the requisite population, approval of popular vote, 
one-tenth of taxable property limit, etc., existed or had 


34 The Bank v. Porter Township, 110 U. 5. 608. 
35 Tennessee Const. 1870, Art. 2, sec, 29. 
Tipton County v. Locomotive Works, 103 U. 5. 523. 
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been complied with. It seems, therefore, that this point 
comes directly within the rule of Marcy v. Oswego, etc., 
above, and that the defendant in error was concluded by 
the action of its board of mayor and aldermen in the issue 
of these bonds. 


That they were assuming to act under the statute of 1872, 
as well as that of 1871, is evident from the allegation in 
their bill filed in the State chancery court for the purpose 
of adjudging these bonds invalid; that “ at the time it was 
pretended to be held the population of Milan was less than 
one thousand inhabitants, and therefore not authorized by 
law to take stock in railroads, issue bonds, or levy a tax for 
their payment.”*® This allegation defendant in error “ re- 
traxit’’ when consenting to the final decree in said cause.37 


In both these ways has defendant in error bound itself, 
and against plaintiffs in error, bona fide holders for value 


of the bonds and coupons it has thus issued and confirmed, 
it will not again be allowed to raise the question. 


IV. 
It was error to overrule the demurrer of plaintiffs in 
error, and to exclude the record of the State chancery court 
oftered in evidence. 


The defendant in error was the complainant in said pro- 
ceeding in the State chancery court, and in that cause it 
admitted of record that its averments against the validity 
of said bonds were not true, and consented that a decree 
be rendered declaring them valid and binding obligations 


upon said town. 


This municipal corporation had the power to sue and be 
sued, to contract and be contracted with. It was in a court 
of equity of general jurisdiction, before a learned chan- 


36 Record pages 7-21. 
37. Record pages 10-24. 
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cellor, with able and honest.counsel. Now, after a lapse 
of ten years, during which time this chancery decree has 
remained in full force, with no steps taken to annul or 
avoid the same, can defendant in error in this proceeding, 
collateral to that in the State court. be heard to set up and 
ecree 


it ? 


rely upon alleged fraud in the procurement of said d 
in order to avoid its effect when thus pleaded against 


Fraud may be availed of alone by strangers to the former 


‘ 


proceeding, for the purpose of impeaching a judgment ob- 
tained by fraud.*8 Mr. Bigelow says, at page 135, that 


. . : lh, Deane ¢ , . 1 : _—— 
‘no one-who was a party to the former p 75, OF WhO might nave 
; ’ : >i P=) | r 7 7% » le r } TY . ’ 3. ’ | r »s> 7 cy lacra 
intervened in OI appeale i from tnenr, can, in Li proces ling, allege 
} . + ie ‘% : .% ’ .} oct \ sel j 1 " ’ » . a a tA : , . 
tn le judgment was oodtained yy iraud, whi l¢ ontrary 18 true as to 
} | } } > : . . >? 
persons who could not have thus intervened 


And in Christmas v. Russell the rule is stated that 
‘** domesti ju loments, under the rules of tl imon law, could not be 
collaterally impeached or called in if lered by a court of com- 
petent jurisdiction. It could only be done a tly by writ of error, petition 
f 1ew trial, or by bill in chancery. TI | persons only, says Saunders, 

ild set up the defense of fraud o1 lu , and not the. parties to the 
: rd, whose only relief was in equity, ¢ t in the case of a judgment 
obtained on a cognovit or a warrant of attorney. Subject to these 

ilifications, the judgment of a State court nclusive in the courts of all 
the other States wherever the same matter is broughtin controversy. /sfad- 
lished rude is, that so long as the judgment remains in force it is of itself 
conclusive of the right of the plaintiff to the thing adjudged in his favor, 
and gives him a right to process, mesne or final, as the case may be, to execute 
judgment,’ *” 

In Tennessee the rule is, that 
‘‘ whenever a court of chancery, or other court of general jurisdiction, pos- 
sesses jurisdiction of the subject matter of litiga n, and has acquired juris- 

38 Bigelow on Estoppel, pages 133-139. 


Christmas v. Russell, 5 Wall. 290. 

llen, 445. 
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Hammond v. Wilber, 25 Vt. 346. 


Mason v. Messinger, 17 lowa 261. 


Kelley v. Mize, 3 Sneed §9. 
39 KK. R. Co. v. Sparhawk, 1 
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Kirby v. Fitzgerald, 31 N. 


R. R. Co. v. Wiggin’s Ferry, 108 U. 5. 158. 
Whiteside v. Hassleton, 110 U. S. 300. 
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diction of the parties, as to third parties interested under its judgments and 
decrees, its proceedings cannot be held void after final disposition of the 


cause,’’*° 


The case of Christmas v. Russell supra was where the 
defendant pleaded that the judgment in the court of appeals 
of Kentucky, upon which he was sued in the Federal cir- 
cuit court for Mississippi, was procured by fraud; to this 
plea the plaintiff demurred, and this court held that this 
demurrer should be sustained. 


The later decision in U.S. v. Throckmorton,*! does not 
conflict with Christmas v. Russell, for that was a direct 
proceeding on the part of the Government to have its 
grant set aside, upon the ground that the evidence upon 
which the grant was issued had been fraudulently obtained. 
The Government was a party to the first as well as the 
second proceeding, and by the latter sought to annul the 
former, because of the alleged fraud practiced therein, and 
by which tlte result was obtained. ‘This was a direct pro- 
ceeding to set aside the former adjudication, and not an 
attack against a former judgment by a party thereto as in 
Christmas v. Russel supra, nor as in this proceeding against 
defendant in error. 


The replication sets up against the plea of former adju- 
dication fraud in procuring such decree, want of authority 
in the agents and attorneys of defendant in error to con- 
sent thereto, and want of power in the chancery court of 
the State to render such decree. 


Under the “ established rule” of this court, above cited. 
defendant in error cannot rely on the first or second of 
these grounds in this collateral proceeding, and counsel 


40 Greenlaw v. Kernahan, 4 Sneed 371. 
Winchester v. Winchester, 1 Head 500. 
Hoffer v. Fisher, 2 Head 253. 

McGavock v. Bell, 3 Cold. 518. 
Kendell v. Titus, 9 Heisk. 738. 
41 United States v. Throckmorton, 98 U. S. 68. 
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for defendant in error will admit that the State chancery 
court had jurisdiction of the subject matter, being a court 
8) general equity, jurisdiction, and of the parties, especially 
the defendant in error, who was complainant in the bill in 
the former case. 

V. 

The defendant in error was concluded by said chancery 
decree, even though rendered by its consent, as much as if 
the cause in which it was rendered had been heard upon 
pleading and evidence, and decided after argument in the 
usual way. The Mayorand Aldermen of Milan had power 
to sue and be sued, to contract and be contracted with. 
This corporation, through its duly qualified officers, itself 
invoked the aid of the State chancery court for the pur- 
pose of relieving itself from lability because of said sub- 
scription and bonds, and to have said bonds canceled and 


delivered up to it.4 2 


In its said bill defendant in error denied that it had the 
power to issue said bonds, and urged the same grounds 
against its liability thereon: as is set up here. The defend- 
ants in that case demurred. Pending determination of this 
issue of law, the town made a compromise of the matters, 
securing for itself stock in the new or consolidated com- 
pany formed by the payee of said bonds and other com- 
panies. 


Mr. Ih 


llon says that 


‘or out of its authority to create debts and incur liabilities, a munici- 
’ .* } " . . ” 

pal corporation has power to settle disputed claims against it, and an agree- 

ment to pay these is not vaid for want of consideration.’’** 


42 Kecord pages 3-23. , 
43 Dillon’s Municipal Corp., sec. 477 (395). 
Augusta v. Ledbetter, 16 Me. 45. 
Bean v. Jay, 23 Me. 117-121. 
Merrill v. Dixfield, 30 Me. 157+ 
People v. Supervisors, 27 | al. 655. 
People v. Coon, 25 Cal. 645. 
Petersburg v. Mappin, 14 Ill. 193. 
Supervisors v. Brown, 4 Lansing 24. 


Meech v. Buffalo, 29 N. Y. 198. 
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So where a city council promised to pay a contractor ¢ 
price for work done for the town, beyond that stated in 
the contract, the city was held bound; and an agreement 
to release a judgment was held binding, as well as the 
town’s agreement to compromise a judgment obtained 
against a defaulting collector: and without special power 
a town having issued new bonds in lieu of old bonds which 
it did have authority to execute, the new bonds were held 
valid.*4 


It has been repeatedly held by the highest American 
courts that municipalities as well as individuals are bound 
by consent judgments, thus: 

‘* As a general proposition, municipal corporations have the same powers to 
liquidate claims and indebtedness that natural persons have, and from that 
source proceeds power to adjust all disputed claims, and, where the amount 


45 


is ascertained, to pay the same as other indebtedness. 


‘* Where a town is sued, a judgment may be entered against it, dy consent, 
and while the judgment remains in force the town cannot bring a cross-action 
against the plaintiff, for having, in truth, no cause of action, but conspiring 
to obtain judgment from the town by false and fraudulent representations: 

If this is open to the town now, we see no reason, in case it should 
prevail in this action, why the defendant: may not, upon similar allegations 
in another suit, claim to re-try this action. The settled policy of the law will 
not permit a matter once adjudicated to be thus drawn in question again 


between the parties while the original judgment remains in force.” *' 


This rule as to consent judgment is applied in all its 
force to judgments of dismissal by a party of his own suit, 


agreements to dismiss actions. retraxit. ete. 


In Kentucky it is held that 
** the legal deduction from a judgment dismissing asuit agreed is that the par- 


ties had, by their agreement, adjusted the subject matter of their controversy, 


-_ _ sree SRS enn nt a el 


44 Rogan v. Watertown, 30 Wis. 259. 
45 Dillon’s Mun. Corp., sec. 398. 
City v. Balcer, 85 Ill. 563. 


Dix v. Dunemeiston, 19 Vt. 263. 

Griswold v. Stonington, 5 Conn. 367. 
46 Wells’ Res Adjudicata, sec. 443. 

Hillsboro v. Nichals, 46 N. H. 384. 


x 


2] 


and its legal effect is to bar any Other suit between them on ‘that cause of 


‘ . 
? > 7 
OTl. 


In California, that 
‘‘where a suit is dismissed by agreement, it amounts to an open and volun- 


tary renunciation of the matter in suit, and bars subse juent action thereon.’’*% 


; 


No distinction exists between a title confessed, and One 


tried and determined.?? 


In Tennessee, as in other States, no appeal will lie from 
a judgment or decree made by consent of counsel, and the 
courts have repeatedly held that such judgments or decrees 
can be set aside only by original bill in equity to impeach 


for fraud.5°® 


A compromise of matters in litigation by the authorities 
of the city of New Orleans, was held valid and binding on 
the city by this court; and in that case the question was 
that of the power of the authorities to bind the city by 
compromise ;°! and Gay v. Parpart, relied on by defendant 
in error in argument, in the court below, is no qualification 
of these authorities, for that was a direct proceeding to 


annul the former decree for fraud.®? 


In Louisiana it is held that 


‘*a consent judgment is binding between the parties, and has the force and 
effect of the thing adjudged, unless reversed in the mode and within the time 
by law 


Bank v. Hopkins, 3 Dana 395. 
Jarboe v. Smith, 10 B. Mon. 257. 
Hahn v. Hart, 12 B. Mon. 427 
48 Freeman on Judgments, sec. 262. 

Wood v. Raymond, 42 Cal. 643. 
49 Freeman on Judgments, sec. 330. 

Bradford v. Bradford, 5 Conn. i27. 

Gates v. Preston, 41 N. Y. 113. 

Green v. Hamilton, 16 Md, 317. 

Secrist v. Zimmerman, 55 Pa. St. 440. 
50 Jones v. Williamson, 5 Cold. 371. 

Williams v. Neil, 4 Heisk. 279. 

Richmond v. R. R. Co., 2 Patton & Heath ( Va.) 327. 
51 Board of Liq. v. R. R. Co., 109 U. 5. 221. 
52 Gay v. Parpart, 106 U. S. 679. 
53 Dunn v. Pipes, 20 La. An. 276. 
Greenwood v. New Orleans, 12 La. An. 426. 
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It will be borne in mind that in its bill in the State chan- 


| 
| 


cery court defendant in error directly assailed the validity 
of these bonds and coupons, setting up a want of power 
or authority in itself to so obligate: and stated, among 
other grounds therefor, that it did not have the requisite 
1000 of population. 

Under its compromise acreement defendant in error 
retracted—retraxii—these allegations, agcreed that the bonds 
were binding upon it, and receiving a new consideration, 


re-sealed and again delivered these bonds and coupons.*4 


This court recently, having before it a plea of res ajudicata 
where the former judgment was by consent, after defining 
a non-suit and the difference between that and a retrazit, 
using the definitions given by Blackstone,**® says that, 


; 


m4 ? . r } ’ ¢ c } " : | . 7 . } : v7 ,* vy | . , 
*¢it has been held that a judgment of dismissal, when based upon and entered 
in pursuance of the agreement of the parties, must be understood, in the 
absence of anything to the contrary, expressed in the agreement and con- 


tained in the judgment itself, to be such an adjustment of the merits of the 


ares; ’ : art? ] hy scone @] ona — } , 
controversy, by the parties themselves through the judgment of the court 

+1 + ’ } ’ . +} . ; : tr ] he } 
as will constitute a defense to another action al erwards bri ugnt upon the 
Same Cau e of action. Bank v. Ho} KINS, 2 Dana sU5, Merritt v. ¢ impbell, 

. - y ] yell ay ae 1 } re } Laewrmat + } 
47 Cal. 542. It is clearly so, when, as here, th judgment recites that the 

: vow F = 3 » ani uf endl ted the she 
subject matter of the suit had been a justed and settied Dy he ( 
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trial for an abandonment by the plaintiff of his cause; neither was it a dis- 
missal by the court upon motion of the defendant, on the ground that the 
plaintiff had failed to prove a sufficient case for the jury at trial. 
The judgment of dismissal was: 
‘*It appearing to the court that the subject matter of this suit has been 
adjusted and settled by the proper parties in Washington, it is therefore 


ordered that this cause be and the Same is herebv dismissed.’ 


to which the attorney for the plaintiff consented.®° 


This seems a parallel case, so far as concerns what was 
in the record of the former adjudication, to this at bar. 


a? 


54 Record pages 10-24-25. 


55 Blackstone Com., 3-296. 
56 U.S. v. Parker, 120 U. S. 89-95. 
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And if the United States couid be so bound by its consent, 
it would also seem that defendant in error would likewise 
be bound. 
7s 

At the time this consent decree of the State chancery 
court was rendered, the defendants in that cause as then 
holders of these bonds and coupons, as well as obligees of 
the subse ription of stock made by detendant in error, were 
holders of * oulslanding liabilities” and * bona fide claims ” 
of said act of L872 


supra; and it cannot be successfully argued that under 


against said town, within the meaning 
that statute it was not competent for the Lown, if possessed 
of one thousand population, to issue such bonds. This 
is what it did by and under said consent decree. con- 
fessing of record that it had the requisite population, and 
re-sealing and re-delivering said bonds for a new, valuable 


and then passing consideration. 


The plaintiffs in error purchased these securities for value 
and in good faith, before maturity, after defendant in error 


had thus confessed their validity and re-issued them. 


Certainly it was as competent for this town to so bind 
and estop itself as it was for Tipton county by acts in pais, 
atter the Constitution ot 1870 had been adopted, and which 


were by this court held to conelude it. 


Vil. 
The learned district judge was, I submit, in error as to the 
rule adopted by the State courts of Tennessee on the eftect 


to be given to consent decrees pleaded ius Tés adjudiecata. 


Hix v. Gosling®% was where parties sought by original 
bill to impeach a decree that had been rendered in an action 


a ’ 
; 


by their father and another (who had sold lands to their 


County of Tipton v. Locomotive Works, 103 U. 5. 523. 


57 
55 Hix v. Gosling, 1 Lea 560~-567. 
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mother) against their mother, under which decree their 
mother’s land had been decreed to their father. ‘The par- 
ties to this second suit were not parties to the first action, 
and did not seek to avoid the former decree in any collat- 
eral proceeding, but filed their original bill in the hature 
of a bill of review to set aside the former decree for fraud. 
The first decree did not purport to’ be a consent decree, 
but Was an attempt to divest a fi mme covert ot title to 
real estate and vest same in her husband, through the 


‘ medium of a chancery decree, without consideration and 


when she had no power to so transfer under the instru- 
ment that conferred the estate upon her. Relief was 
granted in this case, and the former decree was annulled 
for the fraud practiced upon the woman, who, beside the 
disability of coverture, was so feeble in body and mind as 
to occasion grave doubts as to her capacity for understand- 
ing anything of the matter. And all that the learned judge 
delivering the opinion of the Supreme Court of Tennessee 
says regarding an “entry of an agreement between parties 
upon the records of a court will not give to tne agreement 
any greater validity than it had before,’ is purest obditer 
dictum. Not only so, but the cases cited in support of such 
dictum are not authority against the effect contended for 
of res adjudicata in favor of consent decrees. 

The case of Rice v. Alley®® was where a defendant, who 
Was sued on a promissory note, pleaded as a set off the 
record of a county court of an agreed award of damages 
in his favor against the plaintiff for a private way across 
defendant’s lands for plaintiff’s benefit. To this the plain- 
tiff replied the bar of the statute of limitations. It was 
held that this county court minute was not a record judg- 
ment, because that court had no jurisdiction to render such a 
judgment inter partes, nor for such matters, and that con- 
sent could not confer such jurisdiction (a rule that may 
be said to be universal), and the statute of limitations hav- 


59 Rice v. Alley, 1 Sneed 52. 


ing run against the plaintiff’s promise to pay such dam- 
ages. the set oft was disallowed, although the statute of 
limitations against a record judgment had notrun. There 
was ho judgment to be set off. 


Revis v. Wallace®® was where Wallace pleaded in bar 

Revis’ action an entry from the minutes of the same 
court in il former suit by W allace against Revis and another, 
which purported only to be Wallace’s consent to dismiss 
upon some alleged agreement with Revis’ father and the 
other defendant to that suit. Revis had not been served 
with process in such former suit, had not appeared nor 
made defense therein, and was in no way bound by Wal- 
lace’s agreement with his father and Scott. 


f Chief Justice Nich- 


olson in this case on the eftect st consent judgments or 


There is no word in the opin} Ol ¢ 


decrees as res adjudicata or otherwise; and had there been, 
when there was nothing akin to that question in the case, 
it would have been of as little authority as the opinion, 
with no reference to that subject, is as precedent for the 
dictum in Hix v. Gosling, or the latter for the ruling of the 
court below in the case at bar. 


Penniman v. Smith®! is also cited in the opinion of the 
learned district judge as showing the rule in ‘Tennessee. 
This was a case where Smith had recovered a decree in 
the State Supreme Court against the administrator of All- 
sup, and in that court, at the same term, he procured an 
entry to be made on the minutes reciting that he had 
assigned his recovery to another, “ which,” the entry adds, 
“the court permits to be filed and made a part of the 
record, and the clerk of the court will copy and send down 
with the decree of reversal to the chancery court.”’ There 
was no pretense of any consent decree or settlement of 


any issue of the ease. Thereafter Penniman & Bro., cred- 


60 Revis v. W im. 2 ‘Heisk. 655. 
61 Penniman vy. Smith, 5 Lea 130. 
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itors of Smith, garnisheed his recovery or decree, and the 
contest was between Smith’s assignees and the Pennimans 
as garnishing creditors. Under the well-settled rule in 
Tennessee as to assignments of non-negotiable choses in 
action, requiring actual notice to the debtor as against 
subsequent assignees or attaching creditors, (Clodfelter 
v. Cox, 1 Sneed 330,) Penniman’s garnishment prevailed 
over the earlier assignment so recorded on the minutes of 
the Supreme Court. “The court having, out of courtesy 
to the parties to the assignment, allowed them to make 
the entry, but adjudged nothing,” certainly no decision 
could be made, as the most cursory glance over the opinion 
will show that none was made on the effect of a consent 
decree as res adjudicata. 


This review of the Tennessee cases well shows that there 
is no adoption of the English doctrine on this subject by 
the Supreme Court of that State. Not one of the cases 
from that State cited in the opinion of the lower court, 
and no other, I think, can be found, pretends to be in 
any respect similar in its pleadings with that at bar, nor 
to raise the point we are considering. 


Two opinions of Chancellor Cooper,®? afterward a mem- 
ber of the Supreme Court of Tennessee, and who delivered 
the opinions in Hix v. Gosling supra, and in Penniman vy. 
Smith supra, recognize the binding force of such consent 
decrees against a party consenting thereto. 


The English rule may be as stated by the learned district 
judge in the opinion below, but as stated by Doctor Whar- 


ton, 


‘*in this country, however, the tendency is to hold that the fact that consent 
enters into the composition of a judgment does not render it, if there be no 
fraud, the less effective as a bar. The same conclusion has been reached as 
to judgments by confession, though in England a judgment by default, as 
we have seen, does not preclude a party from afterward proving a set off he 
might have pleaded to the first suit.”’®* 


62 Dillard v. Harris, 2 Tenn. Chan. 193. 
Mayo v. Harding, 3 Tenn. Chan. 237. 
63 Wharton’s Ev., sec. 783. 
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VIL. 

The construction—in effect a repeal or nullification— 
placed on the statute of 16 January, 1871, supra, by the 
court of Tennessee in Pulaski v. Gilmore supra, should 
be of no authority here, because not announced until after 
the bonds or coupons now in suit had been issued, and the 
rights of plaintiffs in error had accrued. This court will 
examine and construe said statute as between these parties 
for itself, according as the right may now appear to be.*4 
Especially when the Tennessee court had previously an- 
nounced a far more liberal rule regarding the power of 
municipalities to issue such bonds. In September, 1884, 
that court said, 


‘*the Knoxville & Kentucky Railroad Company was chartered in 1552, and 
was a railroad in which the county of Anderson might lawfully take stock 
under the Act of 1852, ch. 117. But this Act of 1852, ch. 117 (the Code, 


sec. 1142 ef seg.), did not authorize bonds to be issued. We take it to bea 
sound principle, however, that a county, like another corporation, having a 


right to create a debt, has also the incidental right to issue the commercial 


evidences of it in such form as may be satisfactory to the parties.’’' 

In that case Anderson county had no other authority in 
the first instance than defendant in error, though by a later 
act (1854) all such subscriptions and issue of bonds were 
declared valid. 


LX. 

In the original act of the Tennessee Legislature, chap. 117 
of 1852, authorizing municipal subscriptions for railroad 
stock, and which is embraced in the sections of the Code 
of that State, printed in the appendix hereto, no power 
was specially given to issue bonds. 


In 1856, however, the General Assembly, by chap. 123, 
secs. 4, 5 and 6 (see appendix), expressly recognized this 


64 Carroll Co. v. Smith, 111 U. S. 556. 
Anderson v. Santa Anna, 116 U. 5. 3 

65 The State v. Anderson Co., 8 Bax. 254. 
Nichol v. Nashville, 9 Hum. 250. 
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power as having been conferred, and the Act of 1858, 
known as the Code, does not repeal this act of 1856.°°® 


The Act of 1871, above referred to, should be considered 
as a part of all this series of legislative acts, and when so 
done it is plain that the Legislature, in the expression 
“make and execute all necessary orders, bonds and pay- 
ments,” referred to negotiable bonds to be issued in pay- 
ment of such subscription. 


X. 

The defendant in error had legislative authority for mak- 
ing the subscription of $12,000 to the stock of the railroad 
company, and was authorized to issue interest bearing 
warrants in payment of such subscription.*7 The courts 
of Tennessee had held that it was no objection to such sub- 
scription that the payments therefor were extended through 
a longer series of years than the statute prescribed.®* This 
court has held regarding municipal contracts to issue bonds 
where there was no legislative authority therefor, that 
‘‘ having received benefits at the expense of the other contracting party, it 


(the city) cannot object that it was not empowered to perform what it prom- 
ised in return in the mode in which it promised to perform.’’®® 


And; further, has, in order to sustain an issue of bonds 
by a county in Tennessee, rested for authority on the im- 
plications of a statute authorizing a railroad company to 
receive payment of subscriptions to its stock in county 
bonds, holding that 


** what is implied in a statute is as much a part of it as what is expressed.”’?® 


The defendant in error does not plead nor offer any evi- 
dence to show that it has any equity against the demand 


66 Code, sec. 42-3, Appendix. 
67 Code of Tennessee, sec. 1142-1160, post Appendix. 
68 R. R. Co. v. Davidson Co., 1 Sneed 537. 
Ross v. Anderson Co., 8 Bax. 249. 
69 Hitchcock v. Galveston, 96 U. S. 351. 
70 County of Wilson v. National Bank, 103 U. S. 777. 
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of plaintiffs in error, no question of payment, or want of 
consideration, etc., but rests its defense on the naked tech- 
nical plea of ultra vires. These bonds should come within 
the implied powers of the town as stated by Mr. Justice 
Hunt, Justices Clifford, Swayne and Strong concurring ;7! 
aud having the power to incur such debt for such purpose, 
as well as to issue interest bearing notes (warrants) evi- 
dencing its indebtedness, admitting, as the stipulation 
shows. that it received the consideration and benefit for 
which its bonds were given, defendant in error should be 
held hable. 
HOLMES CUMMINS, 
Attorney. 
J. B. HENDERSON, 
Of Counsel. 


71 The Mayor of Ray, 19 Wal. 483. 
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APPENDIX. 


OF PROVISIONS APPLICABLE TO THE WHOLE CODE. 


42. All public and general acts passed prior to the present 
session of the General Assembly, and all public and special acts 
the subjects whereof are revised in this Code, except acts establish- 
ing or regulating special courts, subject to the limitations and with 
the exceptions herein expressed, are hereby repealed. And in case 
of conflict between the acts of this session and this Code, the latter 
shall be controlling. 

(See 3 Heis. 467; 1 Bax. 103, 312; 5 Lea 140.) 

43. Local, special and private acts and acts of incorporation 
heretofore passed, are not repealed, unless it be herein so expressed, 
nor are the occupant, entry and other land laws. 


CODE OF TENNESSEE. 

1142. Any county, incorporated town, or city, may subscribe 
for stock to an amount not exceeding in the aggregate one-fifteenth 
(amended to one-tenth) of its taxable property, nor more than one 
million dollars, in railroads, running to, or contiguous thereto, upon 
the following terms and conditions: 

1143. The approbation of the legal voters of the county, town, 
or city, to the proposed subscription, must first be obtained by 
election held by the sheriff in the usual way in which popular elec- 
tions are held. 

1144. The election may be ordered by the county court or cor- 
porate authorities of the town or city, upon the application in 
writing of the commissioners appointed to open the subscription 
books for the stock of such road, or of the board of directors, if 
the company is organized. 

1145. Before such application can be made, the entire line of 
the road, in which the stock is proposed to be taken, shall be sur- 
veyed by a competent engiveer, and substantially located by desig- 
nating the termini and approximating the general direction of the 
road, and an estimate of the grading, embankment and masonry, 
made by the engineer, under oath, and filed with the application. 
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1146. The eleciion shall be advertised at least 30 days before- 
hand by notices posted up at the different places of voting, specify- 
ing the time when it is to be held, for what road, the amount of 
stock proposed to be taken, and when payable. 

1147. At the election thus held, those voters who are in favor 
of the subscription will put on their tickets the words, ‘‘ For sub- 
scription ;” those opposed, ‘‘ No subscription.” 

1148. If a majority of the legal voters of the county, town or 
city, as the case may be, estimating the vote by the last preceding 
governor's election, should be in favor of the subscription, the judge 
or chairman of the county court, or the mayor of the corporation, 
shall subscribe the amount of stock so voted for, in the name of the 
county or corporation. 


11484. That section 1148 of the Code be so amended as to read 
as follows, to-wit: If the majority of the votes cast of a county, 
town or city, as the case may be, should be in favor of the sub- 
scription, the judge or chairman of the county court, or president 
of the board of county commissioners, or the mayor of the corpora- 
tion, shall subscribe the amount of stock so voted for in the name 
of the county or corporation. 


1148. Should any county, town or city fail to vote the sub- 
scription to any railroad company at any election held for the purpose, 
said county, town or city may at any time after 30 days order 
another election, if desired by the railroad company, such election 
to be held by the commissioners of registration, as now provided: by 
law. 

1149. ‘The money raised under the provisions of this articleshall 
be expended within the county in which such stock is taken, or as 
near thereto as practicable. 

1150. As soon asthe stock is subscribed, it is the duty of the 
county court, or corporate authorities, to levy a tax upon the taxa- 
ble property, privileges and persons, liable by law to taxation within 
the county or corporation limits, sufficient to meet the installments 
of subscription as made, and. the cost and expenses of collection, 
which tax shall be levied and collected like other taxes. 


1154. Not more than thirty-three and one-third per cent. of the 
stock subscribed as above can be collected in any one year. 

1155. The tax-collector, as fast as he makes collections, shall 
pay the amounts over to the company. 
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1156. He shall also, as he receives the tax, give to each tax- 
payer a certificate in such form as the railroad company may 
prescribe, showing the amount of such tax paid by him, of which 
he shall retain a duplicate to be delivered to the president of the 
railroad company, and such certificate is negotiable by delivery or 
assignment, and, with a deduction of its proportion of the cost of 
collection, is receivable in payment of either freight or passage on 
the railroad in which the subscription is taken, after the expiration 
of one year from the completion of such road. 

1157. The holder of such certificates to the amount of one share 
or more of the stock of such railroad company, is entitled to demand 
and receive from the company in lieu thereof, a certificate of stock 
in the capital stock of such company, which will give him all the 
privileges of any other stockholder. 

1160. For the purpose of meeting unexpected contingencies, 
the county or corporation authorities may anticipate the collection 
of the railroad tax by the issuance of warrants, bearing six per 
cent. interest, and payable at such times as may be desired by the 
railroad company, the warrants to be received as payment of so 
much stock. 

1161. In such a case a sufficiency of the railroad tax shall be 
paid into the county treasury to meet the warrants as they fall due. 


CHAPTER 20, Acts 1872. 

An act to authorize the mayor and city council, or mayor and board 
of aldermen, of any incorporated city or town, in the State of 
Tennessee, having a population of from one thousand and upward 
to twenty thousand inhabitants, to issue bonds of said city or 
town to the amount of $15,000. 


Section 1. Be it enacted by the General Assembly of the State of 
Tennessee, That the mayor and city council, or the board of mayor 
and aldermen, of any incorporated city or town, in the State of 
Tennessee, having a population of from one thousand to twenty 
thousand, are hereby authorized in their corporate capacity to issue 
the bonds of the said city or town, signed by the mayor, and count- 
ersigned by the recorder of said city or town, with coupons for 
interest attached, to an amount not exceeding fifteen thousand dol- 
lars. The bonds herein provided for may be executed of denomi- 
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nations from twenty-five to five hundred dollars, at direction of said 
mayor and city council, or mayor and aldermen, and to mature at 
such times as may be fixed by said mayor and city council, or mayor 
and aldermen, from one to twenty years after date, and bearing 
interest at the rate of eight per cent. per annum, payable semi- 
annually, the past due coupons on which bonds shall be receivable 
for taxes, and all other dues to the corporation issuing the same; 

Provided, That the bonds issued under the provisions of this act 
shall be alone for the purpose of paying outstanding liabilities against 
the city or corporation issuing them; and shall not in any case 
exceed the unsettled and matured liabilities or debts of such city or 
corporation, at the time of issuance thereof; but in no event shall 
the bonds be issued without the consent of three-fourths of the 
qualified voters, voting at an election to be held for that purpose 
under the supervision of said mayor and city council or board of 
aldermen. | 

Seo. 2. Be it further enacted, That the said mayor and city 
council, or mayor and aldermen of said city or town, are hereby 
authorized to issue at par such coupon bonds as are provided for in 
this act, to the holders of bona fide claims against said city or town, 
in liquidation and discharge of such claims and interest thereon, 
and to such others as are willing to take them at par, not to exceed 
in amount said sum of fifteen thousand dollars, provided that such 
bonds shall not be sold for less than par, and that the interest rate 
shall be stated in the submission to the popular vote. 

Provided, That in no case shall said mayor and city council, or 
mayor and aldermen of said city or town, as the agent for that 
purpose, sell under the par value any of these bonds, the issuance 
of which is authorized by this act. 

Provided further, That the proposed rate of interest the bonds are 
to bear shall be specified, and submitted to the vote of the inhabi- 
tants of such corporations, at the time the election is held in regard 
to the issuance of the bonds. 


Passed March 18, 1872. 
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CuHapTerR 50, Acts 1870-71. 


An act to enforce article 2, section 29, of the constitution, to 
authorize the several counties and incorporated towns in this State 
to impose taxes for county and incorporation purposes. 


Section 1. Be it enacted by the General Assembly of the State of 
Tennessee, That the several counties and incorporated towns in this 
State may, and are hereby authorized to impose taxes for county 
and corporation purposes, respectively, in the following manner, 
and upon the following conditions : 


1. That all taxable property shall be taxed according to its 
value, upon the principles established in regard to State taxation. 


2. The credit of no county, city or town, shall be given or loaned 
to, or in aid of any person, company, association or corporation, 
except first, upon the consent of a majority of the justices of the 
peace of the county, at a quarterly term of the county court of such 
county, or a majority of the board of mayor and aldermen, as the 
case may be, of such city or town, and upon an election afterward 
held by the qualified voters of said county, city or town, and the 
assent of three-fourths of the votes cast at said election. The said 
county court, or board of mayor and aldermen, as the case may be, 
shall spread upon their records the proposition and the amount to 
be voted upon by the people, and shall have full power to hold and 
conduct such elections according to the laws regulating elections in 
this State; and if the assent of three-fourths of the voters of such 
county, city or town is had, then the county court or board of 
mayor and aldermen, as the case may be, shall have full power to 
make and execute all necessary orders, bonds and payments, in 
order to carry out such loan or credit voted for as prescribed in this 
act; nor shal] any county, city or town become a stockholder with 
others, in any company, association or corporation, except upon 
a like election, and the assent of a like majority, as prescribed in 
this act. 


Passed January 16, 1871. 
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CHAPTER 123. 

An act to amend the charter of the Tennessee & Alabama Railroad 

Company, and for the benefit of the Mississippi Central & Ten- 
nessee Railroad Company, and for other purposes. 


SECTION 1. Be it enacted by the General Assembly of the State of 
Tennessee, That the Tennessee & Alabama Railroad Company is 
hereby authorized to purchase and hold the entire capital stock of 
the Franklin Turnpike Company, upon such terms as may be agreed 
upon between said Railroad Company and said Turnpike Company. 

x * * * k : x 

Sec. 4. Be it enacted, That in all cases where a county, city or 
town has subscribed, or may hereafter subscribe, for stock in any 
railroad company, and has executed, or may hereafter execute, a 
bond or bonds in payment of the stock subscribed, it shall be lawful, 
and power and authority are hereby given to the railroad company, 
county, city or town, to rescind the contract of subscription, upon 


such terms as may be agreed upon by the parties, in whole or in 
part, or to make an arrangement by which the railroad company 
may borrow and use any or all of the bonds, upon giving a guaranty 
against the principal and interest of the bonds, and receiving a 
release of the subscription of the stock. 


Sec. 5. Be it enacted, That the president and directors of the 
railroad company, the justices of the county court—a majority of 
them concurring—or the mayor and aldermen of the city or town, 
may make the contract or arrangements herein authorized. 


Sec. 6. Be it enacted, That in case any bond or bonds shall be 
loaned under any arrangement made under this act, that the county, 
city or town shall have a lien on the capital stock of the railroad 
company, to the amount of the bond or bonds so loaned, as a security 
for the guaranty against the payment of the principal and interest 


of the bonds. 


Passed February 21, 1856. 


~] 


OPINION, 


MAYOR AND ALDERMEN OF PULASKI ) 
Vs. > Nashville. 1880. 
Gitmore & Cuerry, O’Connor & Co. ) 

In 1874, the Directors and Commissioners of the Memphis & 
Knoxville Railroad Company petitioned the Board of Mayor and 
Aldermen of the town of Pulaski for a subscription of $40,000 to 
their capital stock, on such terms and limitations as the board might 
see proper. The question was submitted to a vote of the people 
and approved by the requisite majority. The proposition involved 
the idea of issuing bonds having twenty years to run, each of the 
denomination of $500, bearing eight per cent. interest ; stock to be 
issued to the corporation equivalent in amount to the bonds thus 
proposed to be issued. As part of the proposition, it was agreed 
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that these bonds of $500 cach were to be issued to pay for the 
expenses incident to a survey of the line of the road through Giles 
county. These bonds were issued and came into the hands of the 
parties plaintiff in this case before due, and are the basis of the 
present suit. 

We may assume, for the purposes of this opinion, that the pro- 
ceedings, if not perfectly regular, have nothing in them that can 
fix any right to urge it against the present holders. They stand 
as innocent purchasers for value. The only defense that can be 
made available against the liability sought to be enforced, is a want 
of authority in the corporation to issue the bonds in question. This 
is a defense at all times available in such a case, unless it may be 
the doctrine of estoppel in pais may be an exception allowed in 
certain cases. 

The question then is, did the corporation, under the Constitution 
and laws of the State, have the power to issue these bonds? If so, 
plaintiff was entitled to his recovery on the coupons, if not, defen- 
dant should have had a verdict. 

It is the case of a subscription to the stock of a contemplated rail- 
road. The fact that these particular bonds were to be applied to 
pay for a specific part of the work necessary in the construction of 
the road, cannot alter the character of the bond nor aid in arriving 
at a solution of the question of power. Whether to be used for 
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this, or any other purpose connected with the construction of the 
road, the case would be the same. The proposition submitted to 
the people, and the contract attempted to be made, was simply a 
subscription for $40,000 of stock in the corporation, which was 
expected to build the road, and the bonds of the corporation (these 
three included) were to be issued in paying for said stock. 

By our present Constitution, which in this respect is the same as 
that of 1834, sec. 2, Art. X XIX, the General Assembly shall have 
power to authorize counties and incorporated towns in this State to 
impose taxes for county and corporation purposes respectively in 
such manner as shall be prescribed by law, and all property shall 
be taxed according to its value upon the principles established in 
regard to State taxation. By the Constitution of 1870 there is 
added, ‘‘ But the credit of no county, city or town shall be given 
or loaned to or in aid of any person, company, association or corpora- 
tion, except upon an election to be first held by the qualified voters 
of such county, city or town, and the assent of three-fourths of the 
votes cast at such election.” We need not examine, discuss or decide 
the question whether the addenda gives any additional or different 
power to the Legislature from that conferred in the first clause of 
the section quoted, that is, to levy taxes for county and corporation 
purposes, respectively. 
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It suffices that it was decided many years since that a railroad 
was a county and corporation purpose, and taxes might be levied 
under authority from the Legislature, to be used in aid of such 
enterprises. It is not improper to say that while this is all now settled 
in our State as an original question, the writer of this opinion did 
not and does not now concur in its correctness. 


The question, however, is whether, under the statutes existent at 
this time, these bonds were authorized, the power to issue them is 
given. We need not, as we have said, go into the question of the 
constitutional power to authorize them. We need scarcely say that 
in order to the issuance of such bonds there must be an express 
authority given the city or town, either by a general law of the 
land, or by a special law for this purpose. No such power can be 
implied or can be inferred from any of the ordinary powers of such 
corporations. ‘‘ No argument,” says Judge McKinney, in the case 


of Cook & Steadman v. Sumner Spinning & Mfg. Co., 1 Sneed 714, 
‘*can be necessary to show that the authority to purchase stock in 


oy 


& manufacturing company, or to issue bonds for the payment thereof, 
cannot be derived simply from the power of taxation conferred in 
a charter.” See also 9 Heisk. 534. 

Taxation and payment of all liabilities directly from this means 
is the normal work of action by such bodies. Bonds on time are 
not incident to this, and can only be issued when authority is con- 
ferred by law. 

The old act of 1852, Code, section 1142, and other provisions of 
that article is the basis in our general Jaw for such action as may 
be taken by counties and corporations in subscribing for stock in 
railroads running to or contiguous to such towns. It is too clear 
for argument that no such authority is found in these sections, 

The act of January, 1871, intended to regulate elections, under 
the Constitution, in first section, simply embodies the authority 
contained in the Constitution, as to counties and towns levying 
taxes for county and corporation purposes, prescribing in the sub- 
scriptions the conditions and regulations by which the power shall 
be executed. But there is nothing in this act that can possibly be 
construed on any fair principle of construction to authorize the 
issuance of these bonds in payment of a subscription of stock in a 
railroad company. What was intended by the reference to ‘‘ exe- 
cution of all necessary orders, bonds and payments, in order to carry 
out” a loan or credit, we need not now determine. See sec. 2, Code, 
sec. 49la. It suffices that there is no authority in this act to issue 
such bonds as are the basis of this suit; the same having been 
issued without authority of law, are simply void, whether in the 
hands of innocent purchasers or others. 

Reversed, etc. (Signed) FREEMAN, J. 
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No. QOEG. 


KELLEY & ALEXANDER, PLarytirrs 1x Error, 
US. 


THE MAYOR AND ALDERMEN OF THE TOWN OF 
MILAN, DEFENDANTs In ERROR. 


In Error to the Circuit Court of the United States for the West- 
ern District of Tennessee. 


STATEMENT OF CASE. 


This is an action brought by the plaintiffs in error in the 
circuit court of the United States for the western district of 
Tennessee praying judgment on certain interest coupons 
maturing from July 1, 1876, to July 1, 1881, both inclusive, 
and detached from bonds issued by the authorities of the 
town of Milan, in Gibson county, ‘Tennessee. 

The bonds are twelve in number, each for $1,000, and 
bear date July 1,1873,and are made payable to the Missis- 
sippi Central Railroad Company or bearer, in New York 
city, on or before July 1, 1893, with interest at the rate of 
seven per cent. per annum, payable annually on July 1 of 
each year on presentation of coupons. 
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The bonds recite on their face that they are issued “in 
consideration of the location of the Mississippi Central rail- 
road by said town and in pursuance of the laws of Ten- 
nessee authorizing the same,” and that “the people of Milan 
voted the same by a majority and in the form required by 
law, the vote being in pursuance of due notice, and in all 
respects according to the laws of Tennessee.” 


The bonds contain the further recital that “the town of 
Milan, by its mayor and aldermen, hereby pledges the legal 
responsibility and the faith of said town for the said cou- 
pons and bonds according to the terms and effect hereof.” 


It is admitted in the stipulation of counsel,on which the 
case was tried, that the bonds and coupons were issued in 
payment of a stock subscription previously made by the au- 
thorities of the town to said railroad company to aid in 
extending its line of road from Jackson, Tennessee, to Cairo, 
Illinois, and to secure the location of the road through the 
defendant town. It is also admitted that said extension of 
road was fully completed in the year 1873 through the town 
as agreed, and that the line of road thus built has been oper- 
ated ever since as a railroad. The record shows that Milan 
is and was an incorporated town. 


After the railroad was built and put in operation and the 
first coupon had become due, the mayor, together with the 
members of the board of aldermen, on the 10th day of July, 
1874, filed a hill for and on behalf of said town in the chan- 
cery court of Gibson county, Tennessee, against the Missis- 
sippi Central Railroad Company and against H.S. McComb, 
the president of said company, and others of its agents and 
officials, in which they pray an order of injunction against 
the negotiation of the bonds by the defendants, and that on 
final hearing the bonds and coupons be delivered up and 
canceled. 


The grounds alleged for the interposition of the Court are— 
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First. That the entries on the town records touching the 
question of an election to authorize the issue of the bonds 
are defective and do not justify their issue. The minutes 
copied into the bill from the town records show that on May 
11,1872, the mayor and aldermen, in a regular meeting, 
ordered an election to be held in the town on June 12, 1872, 
to determine whether the twelve bonds, each for $1,000, with 
interest at 7 per cent., should be issued to the Mississippi 
Central Railroad Company on the conditions that said road 
should be extended from Jackson to the town of Milan and 
intersect with or cross the Memphis and. Louisville railroad 
at the point agreed on between the said company and the 
committee of the defendant town; and, further, that at a 
meeting held on June 17, 1872, the returns of the election 
held on the 12th of June were made and canvassed by 
the board, showing a vote for the proposition of 117 “ for 
subscription,” and 2 “ no subscription.” 


Second. 'The bill charges that the election was held by 
order of the mayor and aldermen without any previous, con- 
tem poraneous, or subsequent application to them in writing 
for that purpose. 


Third. That the election was ordered to be held and was 


held by the town marshal or constable and not by the sheriff 


of Gibson county, as required by section 1143 of the Ten- 


nessee Code in such cases. 


Fourth. That the marshal received votes into the ballot- 
box at places not fixed by law. 


Fifth. That at the time the stock was subscribed no survey 
of the entire line of road had been made, and the road 
located by desiguating its termini, and no estimate of cost 
had been made and filed with the mayor ‘and aldermen as 
required by law; and, 
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Sixth. That at the time of ordering said election and at 
the time it was pretended to be held, “ the population of the 
town of Milan was less than one thousand inhabitants,” and 
it (the town) was, therefore, not authorized by law to take 
stock in railroads or to issue bonds or levy a tax for their 
payment. 

The bill then charges that, notwithstanding all these facts, 
the mayor and aldermen did, on the 23d day of June, 1878, 
order the mayor to execute and deliver to the Mississippi 
Central Railroad Company twelve bonds of the denomina- 
tion of $1,000 each, payable to said cotpany or bearer, 
dated July 1, 1873, at twenty years, bearing 7 per cent. in- 
terest, and that the mayor did so issue and deliver the same, 
and the bonds and coupons are still in the hands of the 
company. 

The bill then charges as follows: 

“Complainants are advised that they are not bound as a 
corporation or otherwise to pay said bonds; that their issu- 
ance was contrary to law; but they are advised that should 
said company sell said bonds to innocent purchasers they 
would be bound in law to pay the same; and they are ad- 
vised and believe, and so charge, that the officers of said 
road will sell and assign said bonds, with the view of mak- 
ing said corporation of Milan liable, if they have not already 
done so, in part.” 


To this bill the respondents filed a general and special de- 
murrer. (Record, pp. 23 and 24.) 
The next entry in the case is as follows: 


“ Be it remembered that this cause, this 9th of January, 
1875, came on to be heard and was heard before Hon. John 
Somers, chancellor, &c.; and, it appearing that this suit 
has been settled by the following agreement, to wit:” 


The agreement between the town and the railroad com- 
pany, after reciting the issue of the bonds, the institution of 
the proceedings in equity, and the consolidation of the Mis- 
sissippi Central Company with the New Orleans, Jackson 


5 
and Great Northern Company, forming the New Orleans, 
St. Louis and Chicago Railroad Company, proceeds as fol- 


lows: 


“The said New Orleans, St. Louis and Chicago Railroad 
Company is to issue to the town of Milan certificates of 
stock in the sum of $500 each, dollar for dollar, for the 
said bonds; and the said town of Milan on its part agrees 
on receipt of said stock to let a decree be entered in said 
cause in favor of the validity of said bonds, which are to be 
redelivered with the seal of the town affixed, and the cost of 
said suit to be paid by the said railroad company,” &e. 


This agreement is signed by the mayor for the town and 


\ 
’ 
i 


by A. M. West, second vice-president of the railroad com- 


pany. 

The decree of the chancery court then follows, in these 
words: 

‘In pursuance of this agreement and by consent of par- 
ties, it is ordered, adjudged, and decreed that the New Or- 
leans, St. Louis and Chicago Railroad Company shall issue to 
the town of Milan certificates of stock In said company In 
sums of S500 each, dollar for dollar, for said twelve bouds of 
$1,000 each referred to in the bill; and itis further ordered, 
adjudged, and decreed that on the presentation of these cer- 
tificates of stock the town of Milan shall have the corporate 
seal of said town affixed to each of said twelve bonds and 
delivered to H. S. Met iomb, to whom they rightfully belong, 
or his authorized agent, and said bonds and coupons attached 
are declared to be valid and binding on said town and its 
authorities. It is, by consent, further ordered, adjudged, 
and decreed that the Imjunction be dissolved, the demurrer 


, 


herein filed be, and the same is hereby overruled, and this 
decree is declared a final settlement of the rights of the par- 
ties,” Xe. (Record, pp. y L, 25.) 
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It is admitted in this case that at 
propositions to take the stock in the railroad company and 
to issue the bonds therefor were submitted together as a sin- 
gle proposition, “ at one and the same time, and was approved 


>= 


by the requisite majority.” (Record, p. 29.) 
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It is also admitted by counsel that the plaintiffs in error 
purchased the bonds and coupons in controversy, before ma- 
turity, for value, and after the rendition of the said decree 
in chancery by which they were declared to be a valid and 
binding obligation on the town. (Record, p. 25.) 


The bonds having been repudiated a second time, in 
1876, and this suit having been brought, the defendant now 
pleads non est factum, denying any authority whatever for 
the issue thereof; and toa replication of res adjudicata by 
plaintiff, based on the decree of the chancery court of Ten- 
nessee adjudging the bonds to have been legally issued be- 
fore the plaintiffs purchased them in the market, the town 
authorities plead their own fraud in making the agreement 
on which the Tennessee court so adjudged. 


The Code of Tennessee in force at the time and adopted in 
1852 in respect of municipal subscriptions is as follows: 


Code of Tennessee. 


1142. Any county, incorporated town, or city may subscribe 
for stock to aun amount not exceeding in the aggregate one- 
fifteenth (amended to one-tenth) of its taxable property nor 
more than one million dollars, in railroads. running to or 
contiguous thereto upon the following terms and conditions: 

1143. The approbation of the: legal voters of the county, 
town, or city to the proposed subscription must first be ob- 
tained by election held by the sheriff in the usual way in 
which popular elections are held. 

1144. The election may be ordered by the county court or 
corporate authorities of the town or city upon the applica- 
tion in writing of the commissioners appointed to open the 
subscription books for the stock of such road or of the board 
of cit yenw f the company is organized. 

1145. Be bal such application can be made the entire line 
of the auld in which the stock is proposed to be taken shall 
be surveyed by a competent engineer and substantially 
located by designating the termini and approximating the 
general direction of the road, and an estimate of the grading, 
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embankment, and masonry made by the engineer under oath 
and filed with the application. 

1146. The election shall be advertised at least 30 days 
before hand by notices posted up at the different places of 
voting, specifying the time when it is to be held, for what 
road, the amount of stock proposed to be taken, and when 
payable. 

1147. At the election thus held those voters who are in 
favor of the subscription will put on their tickets the words, 
” lor subscription 0% those opposed, “No subscription. 

1148. if a majority of the legal voters of f the county, town, 
or city, as the case may be, estimating the vote by the last 
preceding Governor’s election, should be in favor of the sub- 
scription the judge or chairman of the county court or the 
mayor of the corporation shall subscribe the amount of stock 
so voted for in the name of the county or corporation. 

1148a. That section 1148 of the code be so amended as to 
read as follows, to wit: If the majority of the votes east of a 
county, town, or city, as the case may be, should be in favor 
of the subscription the judge or chairman of the COULLY 
court or president of the board of county commissioners or 
the mayor of the corporation shall subscribe the amount of 
stock so voted for in the name of the county or corporation. 

11484. Should any county, town, or city fail to vote the 
subscription to any railroad company at any election held 
for the purpose, said county, town, or city may at any time 
after 30 days order another election, if desired by the rail- 
road company, such election to be held by the commissioners 
of registration as how provided by 


} 
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1149. ‘The money raised under the provisions of this 
article shall be expended within the county in which such 
stock Is taken Or as near thereto as pract icable. 

1150. As soon as the stock is subscribed it is the duty of 
the county court or corporate authorities to levy a lax upon 
the taxable property, privileges, and persons liable by law to 
taxation within the county or corporation limits, sufficient to 
meet the insts allme nts of subs scription as made, and the cost 
and expenses of collection, which tax shall be levied and 
collected like other taxes. 

1154. Not more than thirty-three and one-third per cent. 
of the stock subscribed as above can be collected in any one 
year. 
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1155. The tax collector, as fast as he makes collections, 
shall pay the amounts over to the company. 

1156. He shall also, as be receives the tax, give to each 
tax-payer a certificate, in such form as the railroad company 
may prescribe, showing the amount of such tax paid by him, 
of which he shall retain a duplicate, to be delivered to the 
president of the railroad company, and such certificate is 
negotiable by delivery or assignment, and, with a deduction 
of its proportion of the cost of collection, is receivable in 
payment of either freight or passage on the railroad in which 
the subscription is taken, after the expiration of one year 
from the completion of such road. 

1157. The holder of such certificates, to the amount of one 
share or more of the stock of such railroad company, is en- 
titled to demand and receive from the company, in lieu 
thereof, a certificate of stock in the capital stock of such 
company, which will give him all the privileges of any other 
stockholder. 

1160. For the purpose of meeting unexpected contingen- 
cies the county or corporation authorities may anticipate the 
collection of the railroad tax by the issuance of warrants, 
bearing six per cent. interest,;and payable at such times as 
may be desired by the railroad company, the warrants to be 
received as payment of so much stock. 

1161. In such a case a sufficiency of the railroad tax shall 
be paid into the county treasury to meet the warrants as they 
fall due. 

Laws of Tennessee, page —. 


In 1856 the following provisions of law were enacted (chap- 
ter 123), to wit: 


Sec. 4. Be it enacted, That in all cases where a county, city, 
or town has subscribed or may hereafter subscribe for stock 
in any railroad company and has executed or may hereafter 
execute a bond or bonds in payment of the stock subscribed, 
it shall be lawful, and power and authority are hereby given 
to the railroad company, city, or town, to rescind the contract 
of subscription upon such terms as may be agreed upon by 
the parties, in whole or in part, or to make an arrangement 
by which the railroad company may borrow and use any or 
all of the bonds upon giving a guaranty against the princi- 
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pal and interest of the bonds and receiving a release of the 
subscription of the stock. 

Sec. 5. Be it enacted, That the president and directors of 
the railroad company, the justices of the county court—a 
majority of them concurring—or the mayor and aldermen 
of the city or town may make the contract or arrangements 
herein authorized. 

Sec. 6. Be it enacted, That in case any bond or bonds shall 
be loaned under any arrangement made under this act 
the county, city, or town shall have a lien on the capital 
stock of the railroad company to the amount of the bond 
or bonds so loaned as a security for the guaranty against 
the payment of the principal and interest of the bonds. 


[n 1870. a new constitution was adopted in Tennessee, con- 
taining the following provisions, to wit: 


( YONSTITUTION. 18/0.—A RTICLE | I. 


SEcTION 29. The General Assembly shall have power to 
authorize the several counties and incorporated towns in this 
State to impose taxes for county and corporation purposes, 
respectively, in such manner as shall be prescribed by law, 
and all property shall be taxed according to its value, upon 
the principles established in regard to State taxation. But 
the credit of no county, city, or town shall be given or loaned 
to or in ald of any person, company, association, or corpora- 
tion, except upon an election to be first held by the qualified 
voters of such county, city, or towh, and the assent of three- 
fourths of the votes cast at said election. Nor shall any 
county, city, or town become a stockholder, with others, in 
any company, association, or corporation, except Upon a like 
election and assent of a like majority. But the counties of 
Grainger, Hawkins, Hancock, Union, Campbell, Scott, Mor- 
gan, Grundy, Sumner, Smith, Jenkes, Van Buren, White, 
Putnam, Overton, Jackson, Cumberland, Anderson, Wayne, 
Marshall, Cocke, Mason, and the new county herein author- 
ized to be established out of the fractions of Sumner, Macon, 
and Smith counties, and Roane shall be excepted out of the 
provisions of this section, so far that the assent of a majority 
of the qualified voters of either of said counties, voting on 
the question, shall be sufficient when the credit of such 
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county is given or loaned to any person, association, or cor- 
poration: Provided, That the exception of the above-named 
counties shall not be in force beyond the year one thousand 
eight hundred and eighty, and after that period they shall 
be subject to the three-fourths mangoemy applicable to the 
other counties of the State. 


In 1871 (chapter 50, acts 1870-1871) an act of the Legis- 
lature was approved, as follows: 


SECTION 1. Be it enacted by the General Assembly of the State 
of Tennessee, That the several counties and incorporated 
towns in this State may, and are hereby authorized to, im- 
pose taxes for county and corporation purposes, respectively, 
in the following manner and upon the following condi- 
tions: 

1. That all taxable property shall be taxed according to 
its value upon the principles established in regard to State 
taxation. 

2. The credit of no county. city, or town shall be given or 
loaned to or in aid of any person, company, association, or 
corporation, except, first, upon the consent of a majority of 
the justices of the peace of the county at a quarterly term 
of the county court of such county or a majority of the 
board of mayor and aldermen, as the case may be, of such 
city or town, and upon an election afterward held by the 
qualified voters of said county, city, or town, and the assent 
of three-fourths of the votes cast at said election. The said 
county court or board of mayor and aldermen, as the case 
may be, shall spread upon their records the proposition, and 
the amount to be voted upon by the people, and shall have 
full power to hold and conduct such elections according to 
the laws regulating elections iv this State; and if the assent 
of three-fourths of the voters of such county, city, or town 
is had, then the county court or. board of mayor and alder- 
men, as the case may be, shall have full power to make and 
execute all necessary orders, bonds, and payments in order 
to carry out such loan or credit voted for as prescribed in 
this act, nor shall any county, city, or town become a stock- 
holder with others in any company, association, or corpora- 
tion, except upon a like election and the assent of a like 
majority, as preseribed in this act. 
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On March 18, 1872, the Legislature adopted the following 
act, entitled “An act to authorize the mayor and city council 
or mayor and board of aldermen of any incorporated city or 
town in the State of Tennessee ha a population of from 
one thousand and upward to twenty thousand inhabitants, 
to issue bonds of said city or town to the amount of fifteen 
thousand dollars.” 


SECTION 1. Be wt enacted by the General Assembly of the State 
of Tennessee, ‘That the mayor and city council or the board 
of mayor and aldermen of any incorporated city or town in 
the State of Tennessee, having a population of from one 
thousand to twenty thousand, are hereby authorized, in their 
corporate capacity, to issue the bonds of the said city or 
town, signed. by the mayor and countersigned by the re- 
corder of said city or town, with coupons for interest attached, 
to an amount not. exceeding fifteen thousand dollars. The 
bonds herein provided for may be executed of denomina- 
tions from twenty-five to five hundred dollars, at direction 
of said mayor and city council or mayorand aldermen, and 
to mature at such times as may be fixed by said mayor and 
city council or mayor and aldermen, from one to twenty 
years after date, and bearing interest at the rate of eight per 
cent. per annum, payable semi-annually, the past-due cou- 
pons on,which bonds shall’ be receivable for taxes and all 
other dues to the corporation issuing the same: 

Provided, That the bonds issued under the provisions of 
this act shall be alone for the purpose of paying outstanding 
liabilities against the city or corporation issuing them, and 
shall not in any case exceed the unsettled and matured lia- 
bilities or debts of such city or corporation at the time of 
issuance thereof: but in no event shall the bonds be issued 
without the consent of three-fourths of the qualified voters 
voting at an election to be held for that purpose under the 
supervision of said mayor and city council or board of 
aldermen. 

Sec. 2. Be it further enacted, That the said mayor and city 
council or mayor and aldermen of said city or town are 
hereby authorized to issue at par such coupon bonds as are 
provided for in this act to the holders of bona fide claims 
against said city or town in liquidation and discharge of 
such claims and interest thereon, and to such others as are 
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willing to take them at par, not to exceed in amount said 
sum of fifteen thousand dollars, provided that such bonds 
shall not be sold for less than par, and that the interest rate 
shall be stated in the submission to the popular vote: 

Provided, That in no case shall said mayor and city coun- 
cil or mayor and aldermen of said city or town, as the agent 
for that purpose, sell under the par value any of these bonds 
the issuance of which is authorized by this act: 

Provided further, That the proposed rate of interest the 
bonds are to bear shall be specified and submitted to the 
vote of the inhabitants of such corporations at the time the 
election is held in regard to the issuance of the bonds. 

On February 23, 1870 (session acts 1869-1870), an act was 
passed making it lawful after June 1, 1870, to contract in 
writing for any rate of interest not exceeding ten per cent. 
per annum. 


ARGUMENT AND AUTHORITIES. 


Under the General Code of Tennessee the town had an 
undoubted right to subscribe for the stock of the railroad 
company as it did. 


IT. 


It is equally clear that, although under the code provis- 
ions, the town authorities could not levy by way of tax on 
the people more than 354 per cent. of the whole subscription 
in any one year, yet they could, under those provisions, admit 
the whole subscription to be at once due, and issue time war- 
rants therefor at 6 per cent. and payable at such times, long 
or short, as might be aesired by the railroad company, the 
warrants to be received as payment of so much stock. 


IIT. 


It is admitted in the record of this case that the railroad 
extension, to secure which this stock was subscribed. was 
fully completed in 1873, and the same was being operated 
through the town, as stipulated for. It is, therefore, but a 
reasonable presumption that the company, before completing 
its road, had called for payment of all its stock subscriptions, 
and that in 1873, when the bonds were issued, the stock of 
the town had been called and was then due and “an out- 


standing liability ” of the town. 
IV. 


If the preceding propositions be true, then the town had 
express power, under the act of March 18, 1872, to issue in 
payment for said stock jts coupon bonds, to run 20 years, at 
not exceeding 8 per cent. per annum, payable semi-annually. 
By this act “ any incorporated town (Milan being such) hay- 
ing a population of from one thousand to twenty thousand ” 
is authorized to issue bonds “to an amount not exceeding 
fifteen thousand dollars.” 

The only conditions of the issue are that the bonds shall 
be “for the purpose of paying outstanding liabilities against 
the city or corporation issuing them;” that they shall not 
“exceed the unsettled and matured liabilities or debts” of 
the city at the time of the issuance; that they shall be au- 
thorized by the assent “of three-fourths of the qualified 
voters voting at an election to be held for that purpose under 
the supervision of said mayor and city council or board of 
aldermen ;” that “the rate of interest the bonds are to bear 
shall be specified and submitted to the vote of the inhab- 
itants * * * at the time the election is held in regard 
to the issuance of the bonds,” and that the bonds shall be 
paid out at not less than par “to the holders of bona fide 
claims against said * * * town in liquidation and dis- 
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charge of such claims and interest thereon, * * * not 
to exceed in amount said sum of fifteen thousand dollars.” 


Under this head the following observations are pertinent : 


First. The recitals in the bonds estop the municipality 
from denying their validity or regularity, provided any law 
of Tennessee at the time authorized their issue. 

The recitals are that the town issued them, after the citi- 
zens thereof had authorized the issue, “in pursuance of the 
laws of Tennessee,” and that the town authorities acted 
under “ authority given them by the people” and “ in obe- 
dience to a duty required ” of them, and the town pledges 
on the face of the bond “the legal responsibility and the 
faith of the town for the payment of the bonds and coupons 
according to the terms and effect thereof.” 


Second. Where bonds recite that they are issued under a 
valid law authorizing the issue thereof, the law presumes 
that all prerequisite facts have been complied with, such as 
an election, the advertisement thereof for a sufficient time, 
and also that the vote was sufficient, &c. A bona fide pur- 
chaser is authorized to rely on the recitals, and he cannot be 
affected by any irregularities in the issue. If there were 
power to issue the bond, under any circumstances, the law 
presumes the issue to have been, under the circumstances, 
necessary to its validity. 

Humboldt T’p vs. Long, 92 U. S., 642. 

Marcy vs. Township of Oswego, 92 U.S., 637. 

County of Moultrie vs. Rockingham Savings Bank, 92 
U.S., 631. 


A holder of bonds need not look beyond the recitals in 
the bonds and the legislative enactment authorizing their 
issue. 


Walnut Township vs. Wade, 103 U. S., 683. 
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A recital in the bonds that they are issued in compliance 
with law estops the municipality from asserting the con- 
trary. 

Oregon vs. Jennings, 119 U.S., 95. 


Nor will irregularities overcome or affect the presumption 
that the plaintiff became the holder for value in the usual 
course of business. 

Pana vs. Bowler, 107 U. S., 529. 
Harter vs. Kernochan, 103 U.S., 562. 


This Court has invariably held that where the municipal 
body is authorized to issue bonds dependent upon the ex- 
istence of certain facts or the happening of certain things, 
the existence of which is peculiarly within the knowledge 
of such body or its authorities, the dona fide holder has a 
right to assume that such things did exist, if the fact be ex- 
pressly or impliedly so certified on the face of the bonds. 

Lynde vs. The County, 16 Wall., 6. 
Comm’s vs. January, 94 U.5., 202. 

Town of Coloma vs. Eaves, 92 U.S., 484. 
Comm’s vs. Bolles, 94 U.S., 104. 

County of Warren vs. Marcy, 97 U.5., 96. 


If bonds are issued with recitals that they are issued 
under statutory enactments, the municipality, as to a dona 
fide holder, is estopped from showing that it had imposed 
certain conditions on its liability, although the statute de- 
clares that, in such event, the bonds shall not be binding 
until such conditions were performed. 


Insurance Co. vs. Bruce, 105 U.S., 328. 


A bona fide holder of negotiable paper for value before 
maturity takes it freed from all infirmities in its origin, 
unless it is absolutely void for want of power in the maker 
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to issue it, or unless its circulation is by law prohibited by 
reason of the illegality of the consideration. 


Cromwell vs. County of Sac, 96 U.S., 51. 


The true rule is this, that the holder of a negotiable bond 
for value is entitled to the presumption that the officials have 
discharged their duty, and if prerequisites to its issue existed 
which are mere questions of fact and peculiarly within the 


knowledge of the municipal authorities, their recital to that 


effect is conclusive against the maker. Any precedent fact 
existing in pais, liable to be determined differently in suits on 
the same issue of bonds, is conclusively settled by the recital 
that the bonds are issued under laws requiring such condi- 
tions. 

The cases in this Court which are erroneously supposed 
to contradict the rulings referred to will be found on exam- 
ination to involve the issue of bonds wholly without author- 
ity and often against the positive enactments of law. 

Such is the case of Anthony vs. Jasper Co. (101 U.5., 693), 
where the bond was issued without registration, the law de- 
claring that such a bond “shall not be negotiated nor have 
validity.” | 

The same is true of Dixon Co. vs. Field (111 U.5S., 83), 
where the constitution of Nebraska absolutely prohibited the 
issue of bonds except upon conditions which were violated 
in their issue. 

And so in Buchanan vs. Litchfield (102 U.S., 278), it was 
said: “The purchaser of the bonds was certainly bound to 
take notice, not onlv of the constitutional limitation upon 
municipal indebtedness, but of such facts as the authorized 
official assessments disclosed concerning the valuation of 
taxable property within the city for the vear 1873.” 


And in the same manner, in National Bank ws. Porter 
Twp. (110 U.S., 608), it was not allowed the trustees to con- 
clude by recital the fact that the contingency had arisen giv- 
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ing them the power to issue bonds, that contingency being 
one which, if existing, must be a matter of record. 

Butin Marcy vs. Twp. of Oswego (92 U. S., 637), in Wilson 
vs. Salamanca (99 U.S.,499), and other like cases, where a com- 
putation of the amount of property in the township in order 
to pay interest was involved ; and in Town of Venice vs. Mur- 
dock and others, where was involved the question whether 
two-thirds of the tax-payers had previously filed a written ap- 
plication in court asking the issue; or, in Sherman County vs. 
Simons (109 U.S., 735), whether an indebtedness already ex- 
isted beyond which the commissioners could not: go—are 
questions to be considered and determined by those who 
were authorized to issue the bonds. 

Hence I conclude that the question of population of the 
town (no rule having been fixed for its determination which 
could bring definite knowledge of the fact to the purchaser 
of the bond), the question of the election, and the consent of 
three-fourths of the voters of the town, and also that of the 
existence of outstanding liabilities against the town for which 
the issue was made, are all fully settled and concluded by the 
recitals. 

As Judge Dillon expresses the doctrine in his work on 
Municipal Bonds (page 50), the decision of the authorities 
“stated or implied in the recital is conclusive against the 
corporate maker when the bonds have found their way into 
the hands of innocent holders.” 


Third. The only plausible objection to the bonds consists 
in their denominations as issued. ‘The language of the 
statute is as follows: 


“The bonds herein provided for may be executed of de- 
nominations from twenty-five to five hundred dollars, at the 
discretion of said mavor and city council or mayor and alder- 
men, and to mature at such times as may be fixed by said 
mayor, &c., from one to twenty years after date, and bear- 
ing interest at eight per cent. per annum, payable semi- 
annually.” 
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The bonds as issued are in denominations of $1,000 each, 
and the interest is 7 per cent., payable annually instead of 
8 per cent., semi-annually. The argument is that the pro- 
visions of the law touching interest and the size of the 
bonds are mandatory and not directory. 

In Township of Rock Creek vs. Strong (96 U.S., 271) the 
objection was urged that the act under which the bonds were 
issued required that they should be payable in not less than 
five nor more than thirty years from the date thereof, and 
as the bonds issued were made payable thirty years and 
thirty-five days after their date it was urged that they were 
necessarily void. This Court in sustaining the bonds held 
“that these provisions (touching time and interest) were ob- 
viously directory and not of the essence of the power.” 

In the case of Commissioners, &c., vs. Clark (94 U. S., 278) 
the same objections as to length of time and rate of interest 
were made and overruled by this Court. 

In the case of ‘Town of East Lincoln vs. Davenport (94 U. 
S., 801) this Court held the following language: 

“The case shows that the plaintiff below was the bona fide 
owner of the coupons sued upon. Questions of form merely, 

or irregularity, or fraud, or misconduct on the part of the 
agents of the town cannot, therefore, be considered.” * * 

“There must be authority in the town to issue the bonds ss 


the statutes of theState. If this cannot be found, the holder 
must fail; if it exists, he 1s entitled to recover.” 


The acceptance and holding of a stock certificate, the issue 
and delivery of bonds therefor, and payment of interest for a 
time cure defects in all matters of form, and a bona fide taker 
may assume that everything necessary to their validity has 
been done. 

Com’rs of Johnson Co. vs. January, 94 U. S., 202. 
Com’rs of Douglas Co. vs. Bolles, 94 U. S., 104. 


In the case of City of Quincy vs. Warfield (25 IIl., 317, 
1861) the Illinois laws gave the city of Quincy authority to 


19 


issue bonds not exceeding $75,000 at any one time, and at an 
interest not exceeding 5 per cent., pavable annually or seml- 
annually. The bonds issued were to renew other bonds and 
stipulated to pay 12 per cent. perannum. It was urged that 
the bonds were void— 

lst. Because the city could not renew a matured bond; 
and, 

2d. Because it stipulated for an interest beyond what the 
law allowed. 

The court in its opinion admits the want of express power 
to renew an old bond, but says ge eral power is given to 
issue bonds up to $75,000 in amount. 

The court says: ~ We are not satisfied that the city could 
not issue another bond in renewal of: it (the old) if not pre- 
pared to pay it. Individuals and all corporations so act, and 
in such a matter a municipal corporation should not be an 
exception, unless the charter of its powers expressly restrains 
it, which is not pretended in this ease; but it is said the 
bond is void because it stipulates for a greater rate of inter- 
est than 8 per cent. per annum. In the case of Johnson vs. 
Stark County (24 I1l., 79) we recognized the doctrine that in 
exercising a power all acts performed in excess of or beyond 
the power delegated must be rejected as unwarranted; but 
if, after the rejection of such acts, there has been enough 
done to show a proper execution of the power, the act will be 
sustained, irrespective of the acts performed beyond the 
power delegated. In other words, so much of the act done 
as is within the power granted shall be upheld, while all be- 
yond the power shall be rejected as an excess of power. Upon 
this ruling in the case we must decide and do decide that 
the bond is valid and binding on the city, with interest, to 
be calculated at 8 per cent. per annum. It is not vitiated* 
by the excess, but only pro tanto, and the court trying the 
case should have made the deduction,” We. 

It was in this case objected that before the bond could -be 
issued its issue must be recommended by the finance com- 
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mittee. The court holds that the issue of the bond presumes 


the recommendation. 
Johnson vs. Stark County, 24 III1., 75 (1860). 


Under the laws of Illinois, where the bonds of Stark 
county were issued, the principal and interest could only be 
paid at the county treasury. 

The bonds were made payable at the county treasury 
and the coupons in New York. In a suit on the coupons 
the court held that acts performed in excess of the power 
must be rejected, but the remainder will be sustained. 
The court held that the coupons, though nominally payable 
in New York, should be paid at the county treasury. 

In this case originally one bond for the whole subscrip- 
tion of $50,000 was executed, and afterwards it was returned 
and canceled and fifty other bonds of $1,000 each, were 
issued in lieu thereof without any new order of the county 
court: Held, That the county officials, by holding the old, 
canceled bond, acknowledge the legality of the issue of the 
new bonds. After enumerating the facts of estoppel the 
court says: “It is impossible to believe that the board of 
supervisors were not fully apprised of the mode in which 
they were issued and intentionally regarded them as legally 
issued and binding when they hater vorianies these several acts. 
These acts unexplained are as satisfactory evidence of a de- 
sign to ratify the issue of es bonds as if it had been done 
hy an order of the board of supervisors.” 

The supreme court of Tennessee has itself sanctioned this 
doctrine in express terms. 

In Clay vs. Justices of Hawkins Co. (5 Lea, 141, 1880): 
Held, “It is well settled that where power to issue bonds 
exists they are not void, although errors and irregularities 
may have supervened in the exercise of that power. The 
change of the terms of payment has been too long acquiesced 
in to be now corrected, and the court having the power to 
issue the bonds, they are valid.” 
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In the case of Meyer vs. Muscatine (1 Wall.,384) the bonds 
issued were to pay for a railroad subscription, when the only 
power to issue bonds resided in the following words of the 
charter enumerating the legislative powers of the city coun- 
cil, to wit: 

“To borrow money for any object in its discretion, if, at a 
regularly notified meeting under: a notice stating distinctly 
the nature and object of the loan and the amount thereof, as 
nearly as practicable, the citizens determine in favor of the 
loan by a majority of two-thirds,” &c. 


A section of an act “regulating interest on city and county 
bonds” provided “that whenever any company shall have 
received or may hereafter receive the bonds of any city or 
county upon subscription of stock by such city or county, 
such bonds may have interest at any rate not exceeding ten 
per cent.,” Ke. 

The vote of the people was to borrow money on bonds to 
run not exceeding twenty years and at a rate of interest not 
exceeding ten per cent., to be subscribed on stock, &c. 

The bonds and coupons as issued were made payable in 
New York instead of the county treasury, and the interest, 
at ten per cent., made payable semi-annuaily instead of annu- 
ally. 

This Court held that the bonds were properly issued ; that 
the holder was not bound to know for what purpose .the 
bonds were issued. If the power existed for any purpose the 
bond was good. The clause in the bond in regard to semi- 
annual interest was held not to vitiate it. This Court said: 

“The citizens voted and the city authorities issued the 
bonds. No one interposed to prevent their issue. It is not 
questioned that all parties acted in good faith, and the city 
cannot now be heard to object to the regularity of its own 
proceedings. A party taking the bonds was bound to look 
to the legal authority under which the public agents acted. 
If that were sufficiently comprehensive he had a right. to 
presume that those empowered to act and acting under it 
had complied with its requirements. ” 
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In Flagg vs. Palmyra (33 Mo., 440) it was held that “when 
a county, acting under an authority it supposed to be valid, 
subscribed to the stock of a company in good faith, issued 
its coupon notes in payment of such subscription, and for a 
series of years voted the stock and paid its coupons, and such 
notes passed into the hands of innocent and bona fide pur- 
chasers, it was estopped from asserting that such notes were 
iliegally issued.” 

In Supervisors vs. Galbraith (99 U.S8., 214) the bonds as 
issued were made payable directly to the railroad company, 
when the law required they should be payable to the “ presi- 
ident and directors” of the company: Held by this Court, 
That the provision was merely directory and the irregularity 
was cured by the recitals. 

I have not overlooked the case of Tax-payers of Milan vs. 
Tennessee Railroad Co. (11 Lea, 329), decided in 1883. 

The bonds here were issued under a special act authorizing 
certain counties to subscribe to said company and issue their 
bonds in payment, the bonds to be of $1,000 each, at 30 
years, bearing 6 per cent. interest, payable semi-annually. 

The authority, if any, given to the town of Milan and 
others was “ to make subscriptions to the stock of the Ten- 
nessee Railroad Company and to lay and collect taxes within 
their respective corporations to pay the interest on the bonds 
that may be issued and to create a sinking fund,” &e. 

The Court in construing this act, says it certainly gives 
power to subscribe stock, “ but it does not provide for the 
issuance of bonds.” ‘The Court says the want of power “ 
conclusive of the case”? and “ makes it unnecessary to con- 
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sider others which are subordinate.” 

It is true that the Court oditer says that it would not order 
the issue of $100 bonds at 8 per cent. interest when, if any 
power existed, it was to issue not less than $1,000 bonds and 
at only 6 per cent. 

The Court, however, in this case, refused to order the bonds 
returned until the holders were refunded the money advanced 
by them to the town. 
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This was a proceeding to cancel bonds between original 
parties, and did not involve rights of an innocent purchaser. 

In Ross vs. Anderson County (8 Bax., 249), decided in 1874, 
the Legislature of Tennessee authorized a subscription of 
bonds, payable in thirty years, and the submission to the 
people was for a subscription payable in six installments. 
The vote was favorable, and instead of six-year bonds, as 
voted, the county court issued bonds payable in thirty years. 
The supreme court of that State held that the bonds as issued 
were valid and binding against the county. 


V. 


But suppose that, in the judgment of this Court, no ex- 
press power was conferred by the act of 1872 to issue the 
bonds, yet I insist that if such power was, at the time, 
assumed to exist and acted upon by the parties to the con- 
tract, that the people of the town acquiesced in the issue of 
the bonds and took no action to prevent their negotiation 
into the hands of innocent holders, but that, on the contrary, 
the cuurt of chancery of Tennessee, having jurisdiction of 
the persons and subject-matter involved, made and entered 
on its records a decree adjudging the validity of the bonds 
in the precise form as issued, and that the present holder 
purchased them for value thereafter, they will not be de- 
clared void by this Court. 

Lord Ellenborrough properly said: “ It is often more 1m- 
portant to have the rules of property settled than to deter- 
mine what they shall be.” Lord Mansfield said: “ Where 
solemn determinations, acquiesced in, have settled precise 
cases and a rule of property, they ought, for the sake of cer- 
tainty, to be observed as if they had been originally a part 
of the text of the statute.” 

Judge Cooley, in his work on Constitutional Limitations, 


Says. 
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“ Before the courts disregard a former decision, however 
unfounded in law, unreasonable in its deductions, or even 
mischievous in its consequences, they should consider 
whether the point involved is such as to have become a 
rule of property, so that titles have been acquired in reliance 
upon it and vested rights will be disturbed by any change.” 
(Page 52.) 


Chancellor Kent said: 


“dt is by the notoriety and stability of such rules that 
people in general can venture to buy and trust and to deal 
with each other.” 


First. The supreme court of Tennessee has never passed 
upon the meaning or construction of the act of March 18, 
1872. While I admit that, in several cases, that court denied 
the authority of municipalities to issue negotiable bonds 
under the code provisions of 1852, yet in several other cases * 
substantially maintained such authority. 

In the case of Adams vs. Memphis and Little Rock R. R. 
Co. and others (1866) the corporate authorities of Memphis, 
by ordinance in 1857, appropriated its navy yard (75 acres) to 
the construction of said railroad, and, in pursuance of said 
ordinance, conveyed the land to trustees in a deed, wherein 
the city agreed to pay the principal and interest of $300,000 
of railroad bonds to be issued by said company. The bonds 
were issued and endorsed by the trustees of the city. The 
city neglected to pay interest, and the holders of the coupons 
brought their suit to enforce payment and to subject the 
trust property. 

The supreme court of Tennessee said: “Admitting the 
power under which the mayor and aldermen acted was 
doubtful (which we are not prepared to concede), and that 
there were irregularities in the execution of the mortgage, the 
law seems to be well settled that it does not at this late day 
lie in the mouth of the city authorities to repudiate their 
own acts; ” and, further, “ Now, can the city take advantage 
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of its direct want of authority in its charter, if such was the 
case, or its own irregularities in executing the mortgage or 
endorsing the bonds? We think not. They must be held 
by their own acts.” 

The court expressly held that the contract of the city was 
for legitimate “ corporate purposes,” and that it was bound 
to pay the bonds and coupons. 

In Adams vs. M. & L. Co. (2d Coldwell, 645): Held, “That 
there is an implied power to borrow money for corpogate 
purposes belonging to municipal corporations, and the set- 
tled doctrine in Tennessee is that railroad building is a cor- 
porate purpose.” 

In the case of Louisville & N. R. R. Co. vs. State of Ten- 
nessee (8 Heiskell, 780) the court says: 


“We have recently had occasion to say, in a case where 
the bondholders were themselves parties to the litigation, 
that after the solemn obligations of the county have been 
negotiated and thrown upon the commerce of the country, 
into the hands of bona fide holders, who, so far from having 
notice of any supposed illegality, were encouraged by the 
county itself through a series of years to give them implicit 
credit, it would require a very grave departure from legis- 
lative restrictions to justify the courts in exonerating the 
county.” 


In McCallie vs. Chattanooga (3 Head, 317) the authorities 
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of each corporation are left to determine what are “corporate 
purposes,” and in all cases the building of railroads is ad- 
judged to be within the corporate powers of municipalities, 

In Seybert vs. City of Pittsburgh (decided by this Court, 
1 Wall., 272) the Legislature of Pennsylvania incorporating 
a railroad company had given power to any incorporated 
city to subscribe to the stock “as fully as any individual,” * 
but no express power was given to issue bonds In payment. 
In a suit on the bonds in the circuit court of the United 
States a judgment pro forma was entered against the bond- 
holder and a writ of error brought here. Before a hearing 
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in this Court, the supreme court of Pennsylvania, in a case 
involving the same issue of bonds, had held that “ the power 
to subscribe given to the corporation was a power to create 
a debt,and consequently to give an evidence of the debt. 
The authority given was to subscribe as fully as an indi- 
vidual, and as an individual (by agreement with the com- 
pany) could have given his bond, the city corporation had 
the same power; that grants of power to corporations are 
strictly construed in favor of the public, but it would be a 
perversion of the rule to permit a corporation to use it to de- 
fraud creditors or to protect itself against its own assumed 
obligations. If they legally owe a debt they can givea bond 
for it.” 

This Court, by Justice Greer, announced its concurrence 
with the opinion of the Pennsylvania court and ordered 
judgment for the holder of the bonds on the special verdict. 

See p. 274. 


Mr. Daniel, in his work on “ Negotiable Securities,” con- 
siders the American rule to be that a municipal corporation 
has implied power to contract a debt whenever necessary to 
carry out any power conferred upon it; that whenever it 
may contract a debt it may borrow money to pay it, and 
that whenever it may contract a debt or borrow money it 
may issue its negotiable bonds in payment. 

In Nichol vs. Mayor of Nashville (9 Humph., 250) the su- 
preme court of Tennessee says: “The power to contract nec- 
essarily implies the power to execute the commercial evi- 
dences thereof.” 


Second. Whether the bonds as issued by the town in 1873 
were authorized by express law or not, the question of validity 
was at least of such uncertainty as to create a good consid- 
eration for any compromise adjustment respecting them. 
The record shows that the town authorities went into the 
chancery courts of the State alleging the invalidity of the 
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bonds, and, being confronted by this uncertainty, made an 
agreement by which they obtained a new consideration 
therefor, to wit, stock in the consolidated road; whereupon 
they solemnly admitted their liability in the form of the 
present bond, and caused a decree to that effect to be entered 
of record, and they still retain the stock of the road, which, 
for all that appears in the case, is worth more than the bonds 
themselves. 

Under such circumstances it would be clearly inequitable 
to allow this defense. 

In a similar case this Court said: 

“Having exchanged the bonds for stock, we think the 
county cannot retain the proceeds of the exchange and assert 
against a purchaser of the bonds for value that, though the 
Legislature empowered it to make them and put them on 
the market upon certain conditions, they wert issued in dis- 
regard of the conditions.” 


It is a universal rule of this Court that “if a contract, 
when made, was valid under the constitution and laws of a 
State as they had been previously expounded by its judicial 
tribunals and as they were understood at the time, no sub- 
sequent action by the Legislature or the judiciary will be 
regarded by this Court as establishing its invalidity.” 

Olecutt vs. Supervisors, 16 Wall. 678. 

See, also, Ohio Life Ins. Co. vs. Debolt, 16 How., 416 
and 432. 

The City vs. Lawson, 9 Wall., 477 and 485. 

Douglass vs. County of Pike, 101 U.5S., 677. 

Taylor vs. Ypsilanti, 105 U.5., 60. 

New Buffalo vs. [ron County, 105 U.5., 73. 


The supreme court of Missouri had previously held cer- 
tain township bonds of the State void. The Federal court 
held them valid. They were compromised for new bonds, 
to be issued under a vote of the people. The auditor of 


‘ 
i 


i 

j 
Zz 
i 
ii 
#4 

q 

| 


ai ata 


2 eS i tm te ‘ 


fon erin tr 


28 


state refused to register the new bonds, and on mandamus to 
compel the issue the supreme court of Missouri ordered the 
registry, saying : 


“We cannot say that a bond for the payment of money is 
a nullity and does not create a debt which is ever a subject 
of compromise while there is a court beyond the control of 
this court and having jurisdiction in this State of suits on 
such bonds which holds them valid and renders judgments 
on them in favor of the holders. ‘Giving up a suit or any 
equivalent proceedings instituted to try a question of which 
the legal result is doubtful is a good consideration for a 
promise to pay a sum of money for an abandonment 
thereof.’ [Citing 1 Parsons on Contracts, p. 439.] Abstain- 
ing from prosecuting a suit is equally as good a considera- 
tion if the threatened suit is to try a question the legal result 
of which is doubtful.” 

State ex rel. Stamper vs. Holliday, 72 Mo. 


VI. 


The consent decree rendered in the chancery court, as de- 
veloped by the record, is conclusive upon the rights of the 
parties. 

In Gifford vs. Thorn (9 N. J. Eq., 722) it is said: 


“The conclusiveness of a judgment upon the rights of the 
parties does in nowise depend upon its form or upon the 
fact that the court investigated or decided the legal princi- 
ples involved. A judgment by default or upon confession is 
in its nature just as conclusive upon the rights of the parties 
before the court as a judgment upon a demurrer or verdict.” 


In Green vs. Hamilton (16 Md., 329), held: 


“A judgment by default, if eoaieiia entered, is as bind- 
ing as any other, as far as respects the power and jurisdic- 
tion of the court in declaring that the plaintiff is entitled to 
recover, though the amount of recovery in some cases re- 
mains to be ascertained by a jury. When determined we 
are not aware of any rule or principle of law which at- 
tributes to such a finding less dignity or efficacy than to a 
verdict found upon issues.” 
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“Tn equity, when defendant fails to answer, the bill is taken 
pro confesso, the consequence of which is that every allega- 
tion of the bill is considered as confessed.” 

Att’y Gen. vs. Carver, 12 Ired., 235. 
Lucket vs. White, 10 Gill & J., 489. 


At least every distinct and positive allegation. 
[In Atkins vs. Faulkner (11 lowa, 326), Platt vs. Judson (3 
Blackf., 235), Brown vs. Mayor (66 N. Y., 390), held: 


“When a matter in controversy between parties has been 
submitted to a competent judicial tribunal its decision 
thereon is final between the parties until it has been re- 
versed, set aside, or vacated, and the rule of res adjudicata 
applies not only to judgments rendered after litigation of the 
matter in controversy, but to judgments rendered upon de- 
fault or confession.” 


To same effect— 
Jarvis vs. Driggs, 69 N. Y., 143. 
Newton vs. Hook, 48 N. Y., 676. 
Gates vs. Preston, 41 N. Y., 113. 
W hite vs. Merritt, 3 Seld., 355. 
Cromwell vs. Sac Co., 94 U.5., 356, 357. 


In Tadlock vs. Eccles (20 Tex., 791) the court says: 
“There are other rights secured by the Constitution which 
are equally sacred and inviolable. The right of personal 
liberty and the right of personal security are not less so, yet 
these and every other right which is secured by the Consti- 
tution and laws may be divested by the judgment of a court 
of competent jurisdiction.” 
See also— 
Miller vs. Sherry, 2 Wall., 237. 
Lee vs. Kingbury, 13 Tex., 70. 
Larson vs. Reynolds, 13 Iowa, 582. 
Wilson vs. Stripe, 4 Greene (lowa), 551. 


80 
In Corpening vs. Kincaid (82 N. C., 202) Dillard, J., said ° 


“It is an elementary principle, needing no citation of 
authority, that the judgment of a court of competent juris- 
diction is conclusive as to everything passed upon and ad- 
judged therein, and gives the right to have process to exe- 
cute the same. * * * To allow the defendant now to 
claim his homestead in the lands which were adjudged to be 
affected by a specific lien anterior to the adoption of the 
constitution giving the exemptions, is collaterally to im- 
— judgment of the court ordering the sale of the 
ands. 

“Where a suit is dismissed by agreement it amounts to an 
open and voluntary renunciation of the matter in suit and 


bars subsequent action thereon.” 
Hood vs. Raymond, 42 Cal., 643. 
Freeman on Judg., sec. 262. 


“The settled policy of the law will not permit a matter 
once adjudicated to be drawn in question again between 
the parties while the original judgment remains in force.” 


Wells’ Res Adjudicata, sec. 443. 
Hillsboro vs. Nichols, 46 N. H., 384. 


A consent decree bars any other suit between the parties 
on the cause of action stated. 
3 Dana, 395. 
10 B. Munroe, 257. 
12 B. Munroe, 427. 


The Tennessee decisions are equally strong on the subject 
of consent decrees. 
Dillard vs. Harris, 2 Tenn. Ch., 193. 
Mayo vs. Harding, 3 Tenn. Ch., 237. 
Greenlaw vs. Kernshaw, 4 Sneed, 371. 
Winchester vs. Winchester, 1 Head., 500. 
Hoffer vs. Fisher, 2 Head., 253. 
McGovach vs. Bell, 3 Cold., 518. 
Kendall vs. Titus, 9 Heisk., 738. 
Jones ve. Williamson, 5 Cold., 371. 
Williams vs. Nail, 4 Heisk., 279. 
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And this Court, in United States vs. Parker (120 U.S., 89), 
said : 

“It has been held that a fidgment of dismissal, when 
based upon and entered in pursuance of the agreement of 
the parties, must be understood, in the absence of anything 
to the contrary expressed in the agreement and contained 
in the judgment itself, to be such an adjustment of the 
merits of the controversy by the parties themselves, through 
the judgment of the court, as will constitute a defense to 
another action afterwards brought upon the same cause of 
action.” 

Bank vs. Hopkins, 2 Dana, 395. 
Merritt vs. Campbell, 47 Cal., 542. 


“Tt is clearly so when, as here, the judgment recites that 
the subject-matter of the suit had been adjusted and settled 
by the parties.” 


To the same effect is the New Orleans compromise case 
(109 U.S., 221). 


VIL. 


The groundson which the lower court proceeded to avoid 
the bonds in controversy are not sustained, either by the 
adjudications of this Court or by those of the Tennessee 
courts. 

The circumstances connected with their issue show be- 
yond question that all parties at the time assumed that the 
bonds were issued under the act of March 18, 1872, and that 
the authority for that purpose was ample and complete. 
Nobody can deny as against an innocent purchaser *the 
validity of the subscription. Nobody can deny that the 
town authorities had power on the day after the subscrip- 
tion “to anticipate the collection of the railroad tax by the 
issuance of warrants bearing six per cent. interest,” and to 
instantly deliver the warrants to the company in payment 
for stock. Nobody can deny, against the admission in the 
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record, that the railroad was completed in 1873; and no one 
can well controvert the reasonable presumption that the 
subscription had been eakkested by the company, and at the 
date of the bonds constituted a “liability” ora “claim” 
against the town. No one can deny, either against the ad- 
mission in the record or against the minutes of the town 
authorities, that for the issue of the bonds and previous to 
their issue ‘more than “three-fourths of the qualified voters, 
voting at an election held for that purpose, under the super- 


fer the $en52 vision of the mayor and board of aldermen, voted, or that 


~ 
the votes were duly canvassed and the result entered on the 


town records. 

No one can deny that in the bill afterwards filed in the 
chancery court by the mayor and aldermen of the town “ in 
their official capacities ” as such, they solemnly admit that 
the bonds were issued under the act of 1872 by alleging 
that at the time of the issue the town contained less than 
one thousand inhabitants. Noone can deny that in said 
bill the town again solemnly admits that the bonds would 
be valid in the hands of an innocent purchaser, and that in 
such event the town “ would be bound to pay the same;” 
and no one will deny that in the administration of justice 
in this Court the rights and obligations of parties will be 
measured by the same standard which they themselves used 
when the contract was made. 

19 Wall., 666. 
105 U.S., 60. 
105 U.S., 78. 


No Tennessee court has ever yet intimated that these or 
similar bonds are void. On the contrary, a court of the 
highest character in that State, after hearing every possible 
objection to their issue, gave them the stamp of authority by 
an unreversed decree, on the faith of which my clients gave 
their money. It is not denied that the town authorities re- 
ceived the stock which was purchased with this money and 
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now propose, in the full enjoyinent of the railroad itself, to 
hold the stock and repudiate the bonds which they gave as 
the only consideration. 

If when kereés are put on the market there has been 
no authoritative decision against them: if there has been 
general acquiescence, and no department of the State gov- 
ernment has lifted its voice to declare their invalidity, this 
Court will not hasten, as against an innocent purchaser, to 
overthrow a policy which, instead of being questioned in 
the State, tribunals, has received their positive sanction 
without protest from any other department of the State goy- 
erninent. 

19 Wall., 666. 
1 Dillon, 261. 
101 U.S., 697. 


It cannot, consistently with adjudicated cases, be denied 
that, where conditions are imposed by law on the issue of 
bonds, the bona fide holder for value has a right to assume 
that they have been complied with. If the law had declared 
that before a bond should be valid the population must 
affirmatively appear by some fixed rule,as by the last Federal 
or State census, the purchaser is plainly directed to one of 
the sources of power; but in this case it is clearly submitted, 
along with the question of popular consent and the present 
liability of the town, to the judgment and decision of the 
mayor and aldermen of the town—the authorities to whom 
is given the administration of its corporate powers. 

These questions are all foreclosed by recitals and by the 
decree in the Tennessee court, and nothing is left for the 
trial court or for this Court but to apply to the performance of 
this contract the same rules which governed the parties in 
making it. 

J. B. HENDERSON, 
For Plaintiff in Error. 
With Hotmes CumMMINs. 


p a ov’ 


rn - 2 % 
vwvrr : Trt sr +r ere rs an an } avoewerrmer erm rer cf. 
; H ; ' ’ ; ; ; ‘ ’ 
| fe i “Si lLeMeK eH AA ' 1 | b« he ; i\ mw it . 2 r ~ 
s > | atl , AA ded ’ i del V/A V/V aaa a _ / +i 7 bund ’ —/ a wn ny 


ene “ 


OCTOBER TERM, 1887. 


NO. 206. 


Kelly & Alexander, Plaintiffs in Error, 
VSnsvUsS 


THE MAYOR AND ALDERMEN OF THE TOWN OF MILAN, 


DEFENDANTS IN EBRROR. 


BRIEF FOR DEFENDANTS IN ERROR. 


SPARREL HILL, ATTORNEY. 
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OCTOBER TERM, 1887. 
No. 20 


Kelly & Alexander, Plaintiffs in Error, 


VatesTUS 
THE MAYOR AND ALDERMEN OF THE TOWN OF MILAN, 
DEFENDANTS IN BRROR. 
BRIEF FOR DEFENDANTS IN ERROR. 

‘ SPARREL HILL, ATTORNBY. 

: The defendants in error insist that bonds and coupons 
: ; sued upon in this cause were issued without authority of 
a ‘# law, and are void. 
ae These bonds and coupons were issued in payment of a 
Pa stock subscription pretended to be made by the defend- 
se 


vie ants in error tothe M ISSISsipp! Cent ral Railroad ¢ ompany, 
and are made payable to said company twenty years after 
their date—‘ first day of July 1873 "’—and bear seven per 
cent. interest, and on their face recite as the consideration 
of their issuance the “ location of the Mississippl Central 
Railroad by said town.” 


st — 
eae "he 


dhe . 
> Re AO OI AIRE ON RE oS ath ow 


Hence every bond carries notice Upon its face to every 
purchaser ot the consideration and purpose for which it was 


issued. 


It is now too well settled Dy the decisions of this Court 
and of the Supreme Court of Tennessee to be debated, or 
to require a citation of authority, that municipal COrpora- 
tions have no implied powers to become stockholders in rail- 
road companies or other like enterprises, but that this power 
must be expressly conterred by legislative erant. And 
it is equally well] settled that the power tO subseribe for 
stock does not carry with it the power to issue negotiable 
bonds in payment of its stock subscription. (Tax-payers 
of Milan v. Tennessee Central Railroad Company, 11 
Lea, 330; Green v. Town of Dyersburg, 2 Flippin, 477, 
625; 45 Barbour, 208: Marsh v. Foulton County, LO 
Wallace, 676; Mayor & Alderman of Pulaski v. Gilmore, 
page 27, brief of Plaintiffin Error; Wills v. Supervisors, 
102 U.S., 625; Claiborne County v. Brooks 111, U.S., 400; 
and other authorities cited in the able opinion of the trial 
judge, copied into the record of this case. ) 


[t will not be denied but that such powers are foreign 
in fact to the purposes and objects for which municipal 
corporations are created, and it will not be denied but that 
whenever and wherever this power has been vested in 
municipal corporations, it has venerally proven disas- 
trous to the municipalities and ruinous to the LaX-pavers, 
Municipal corporations ure ereated for i simple local LOV- 


ernment. 


As said by the Supreme Court of the United States in 
the case of Mayor v. Ray, 19 Wallace, 475-6: 


‘6 A municipal corporation is a subordinate branch ot the 
domestic government of the State. It is instituted for 


a ee 


publie purposes only, and has none of the peculiar quali- 


ties and characteristics of a trading corporation, 


“Its objects, responsibilities, and powers are different. 
it is simply a local governmental institution. existing for 
the benefit of the people within its corporate limits. 


“Their powers are prescribed D\ their charters, and 
those charters provide the means for exercising the powers, 


ana the creation of specific ieCANS erclude x others. 


“Indebtedness may be incurred to a limited extent in 
carrying out the objects of the Incorporation. Ki vidences 
of such indebtedness lay be given to the public creditor. 


“But they must look to and rely on the legitimate mode 


of raising funds tor its payment. That mode is tavation. 


“Tf the power to borrow money, or issue bonds or other 
commercial securities, is needed, it must be expressly 
granted by the Legislature. 


“Tt is Too dangerous il power to he exercised incdiserimi- 
nately by municipal bodies, managed as they are by per- 
sons whose individual responsibility is not at stake. ”’ 


With much hore force do these remarks apply when it 
is sought to invest the municipality with powers wholly 
foreign to the purposes of their creation such as becom- 
ing stockholders in railroad companies or other private 
enterprises, and issuing its negotiable bonds in pavinent of 


its stock subscription. 


A municipality, lke other corporations, 1s an idea] 
thing—an abstract entity ; it acts only through its officers 
and agents, and its charter is the letter of attorney to its 


agents or officers, 


pre ee 


W hatever power the agents or officers undertake to ex- 
ercise in the name of the corporation, no matter how ger- 
main to the purposes of its creation, they must be able to 
put their finger upon the power in their letter of attorney 
—the charter. 


The ordinary rules and principles of the laws of agency 
are applicable to their acts. Their unauthorized acts are 
not binding upon the corporate body, ot which they are 


but public agents. 


The officers or agents of a municipal body are only 
clothed with naked powers, and even when the powers 
they undertake to exercise are cermain to the purposes ot 
the local government, they are strictly construed, and 
every doubt as to the existence of the power Is by the 
courts resolved against the corporation and the power cle- 
nied. (See 1 Dillon on Municipal Cor.. 3d ed., Sec. 89. ) 


And all acts beyond the scope of the power vranted are 
void. (See 1 Dillon on Municipal Cor., 3d edition, See- 
tion 89.) 


The officers of a municipal corporation are not only 
mere agents, but are special agents, possessing only powers 
specially delegated, and like all special agencies, every act 
in excess of the power specially delegated isvoid. (See l 
Dillon on Municipal Cor., Section 89; see Floyd Accept- 
ances, 7 Wallace, 676; January number Southern Law 
Review, 1872, page 17; 13 N. Y. 6382; 10 Wallace, 
676. ) 


These rules of strict construction apply to the ordinary 
acts of the agents or officers of municipal corporations; 
and with how much greater force must they be applied 
when the acts of the agent or officer are foreign to the 


purposes for which the municipal government was estab- 
lished? And with still greater force and strictness will 
these rules he applied to the acts of avents or othcers ot al 
municipality pretending to exercise so dangerous a power 
as making the municipality a partner or stockholder in a 
railroad company or other private enterprise, and issu- 
ing its negotiable bonds, running twenty years to matu- 


ritv and hearing n heavy rate of interest. 


And we submit that, in the face of public and judicial 
experience with regard LO the exercise of these powers, 
and the baneful consequences that have most generally 
followed their exercise whenever and wherever eranted, 
that the (‘ourts will be slow to find the existence ot any 
such power, public policy and private interest alike con- 
demning the grant and forbidding its exercise: and those 
who, at this late day and in the light of the judicial and 
public history of this power and its exercise in this COUT- 
try, Insist upon its existence, must be able to put 
their finger upon it, showing its clear and unmistakably 
expressed existence; and those who claim their pound of 
flesh under its attempted exercise, must show not only 
an express grant of power, ‘ but must show its strict and 


literal pursuance. ( I Lea. 329. ) 


And it will be observed that the grant of power to a 
municipal corporation or county to make subscriptions to 
the stock of a railroad company is one thing, distinct and 
separate from the power to issue negotiable bonds m pavy- 
ment of the subscription, and the one power is not includ- 
ed in the grant of the other. 


The power to become subscribers to the stock of a rail- 
road company must be expressly granted, and the power 
to issue negotiable bonds in payment of the subscription 


—- 


isa separate and cdistinet power, and not included in the 


power to subscribe. 


W here the (reneral Assembly has CAPT ssl) vranted to 
municipal corporations the power LO subscribe tor stock in 
railroad companies, this power must be strictly pursued. 
And where the power to subseribe is eranted, withotit 
more, the issuance of negotiable bonds in payment of the 


subscription is ultra Pere s. ania thi honds “are noid. 


When a municipal corporation is authorized to sub- 
scribe for a stock in a railroad COMpany, and becomes a 
subscriber. the subscription can only be collected in the 
ordinary Way that other debts of the corporation are col- 
lected, which is the ordinary mode of taxation; and no 
power to issue negotiable bonds in pavinent of the sub- 
scription exists without a special orant of this distinct and 
special power. (Milan v. Railroad Company, 11 Lea, 329; 
Pulaski v. Gilmore, Appendix to Brief of Plaintiffs in 
Error: Mayor f Ray, 19) Wallace, 40638 : Mills v. Supervi- 
sors, 1O2 U.S. 625: Claiborne Co. v. Brooks, 111 U. S8.. 
Ai), ) 


LI. 


In every instance in Tennessee where the power to 
subscribe for stock in railroad companies by counties and 
municipalities has been granted, the mode or manner of 
paying the subscription has been specifically pointed out. 
So universal has been this legislative habit. that no case 
can be found where this power has been conferred without 
other provisions pointing out the manner in which the 
subscription is to be met. 


When the manner of providing for or paying the sub- 
scription is pointed out in the statute, of course there is 


no room tor implication of other powers. The universal 
practice in Tennessee, where it was desired to confer Upon 
counties or municipalities the power to issue negotiable 
bonds in payment of %*- subseriptiertestheeapital stock 
subseription, has been to procure an enabling act from the 
legislature expressly authorizing the issuance of the bonds. 
And in no instance have the bonds issued for this purpose 
been sustained except upon an express legislative grant. 


In exhibit No. 11 to the brief for Plaintiffs in Error 
in case of Exstein Norton v. Mayor & Alderman of Dyers- 
burg—the case immediately following this—over nineteen 
instances are cited where the Legislature of Tennessee, 
after authorizing a subscription for stock, deemed it neces- 


sary to add eCXpress power to issue honds. 


Doubtless these nineteen Instances, upon a more careful 
examination of the legislation in Tennessee, could be 
doubled. 


The veneral power to subseribe for stock.was conferred 
upon counties and municipalities of Tennessee by the act 
ot L852. carried into the Tennessee Code. Sections 1142 to 
1161 inclusive. (See Appendix to Brief of Plaintiffs in 
error, paces oh 5 Oe ana 323, ) 


Under this act no authority was given or ever claimed 


authorizing the issuance of bonds. 


The mode and Inanner of meeting the subscription uu 
thorized by the act of 1852 (Code 1142 to 1161) 1s specit- 
ically pointed out in the act itself, and necessarily CX- 
cludes the power to issue negotiable bonds. 


No general act of the Legislature in Tennessee prior to 
IS87 was ever enacted authorizing counties and munici- 
palities to issue negotiable bonds. 


But in every instance. where it was desired to confer 
this power, it was done by a special act enabling the par- 
ticular county or municipality to issue its bonds in that 


instance. 


And in more than nineteen instances in the legislation 
ot Tennessee have these special enabling acts heen passed. 
If it was supposed the act of 1852 (Code 1141-1162). 
which’ did authorize the counties and municipalities to 
subscribe for stock, carried with it the power to issue ne- 
gotiable bonds, why the necessity of special enabling acts 
in every instance where it was desirable to confer this lat- 


ter power ? 


It being so thoroughly understood that the power to 
issue negotiable bonds did not follow, and would not be 
implied from the power to subscribe for stock without a 
special act expressly authorizing the issuance of the bonds, 
the Legislature of Tennessee, in 1887, for the first time in 
‘Tennessee, passed a general act authorizing any of the 
counties or municipalities of the State, under certain re- 
strictions set out in the act, to issue negotiable bonds in 
payment of subscripton to the capital stock of any rail- 


road company. 
(See Appendix to Brief.) 


If the power to issue negotiable bonds in payment of 
the stock subscription was to be implied from the simple 
power to subscribe, there would have been no necessity 
for the great number of special enabling acts, and no ne- 
cessity of the act of 1887. So it cannot be denied but that 
the legislative and judicial determination on this subject 
has been without exception that the power.to issue bonds 
in payment of stock subscription is not to be implied from 
the power to subscribe. The two powers are separate and 


ee ne 


distinct, and each power must be distinetly and expressly 
conferred. Its not pretended, in this case, that the mu- 
nicipality of Milan has a special grant of power to either 
become stockholder in this or any other railroad com- 
pany, or to issue bonds in payment of its subscription of 
stock. If any power it had, it derived it from the general 
legislation of the State. as there is no special legislation 
on this subject As appheable to Milan alone. 


And it is manifest that there is no cenera| law or au- 
thority in Tennessee authorizing the issuance of these 


bonds. 


The Supreme Court of Tennessee, in two cases where 
this direct question was presented, has expressly deter- 
mined that no such power is conferred by any general law 


or authority in Tennessee. 


(Tax-payers of Milan vs. Railroad, 11 Lea, 330; Gilmore 
vs. Pulaski, MS. Plaintiffs in Errors’ Brief. ) 


11. 


We do not understand: the brief of Plaintiffs in Error 
in this case to distinctly contend that the power to issue 
bonds 1s conferred by the act of 1852 (Code 1142 to 1161 Be 
but it is contended that the act of 1870-71, passed 16th 
of January, 1871, does confer express authority to issue 


bonds. 


This Act Is entiled “An Act to enforce Article . Sec- 
tion 29, of the Constitution, to authorize the several coun- 
ties and incoporated towns in this State to impose taxes 
for county and coporation purposes.’ This act was before 
the Supreme Court of Tennessee in the case of Pulaski v. 


” 


on 


— re 


t 


(rilmore, and the opinion in that case will be found in the 


appendix to Plaintiffs in Error’s Briet. 


In that case, the town of Pulaski had subseribed for 
>40.000 of the capital stock in the Memphis & Knoxville 
Railroad, and issued its twenty-year bonds in payment. 
This act of 1871 was relied upon as authority for the 


issuance of these bonds. 


The Court says: “We need scarcely say that, in order 
to the issuance of such bonds, there must be an express 
authority given the city or town. either by a general law 
of the land, or by a special law, for this purpose. pe 
Theact of January, 1871, was intended to regulate elections 
under the Constitution. The first section slinply embodies 
the authority contained in the Constitution as to counties 
and towns levying taxes for county and corporation pur- 
poses, prescribing in the subscriptions the conditions and 
regulations by which the power shall he executed. But 
there is nothing’ in this ae that can be possibly construed, 
On any fair principle of construction, to authorize the 
issuance of these bonds in payment of a subseription of 


stock in a railroad company. 


This act, as shown by its caption, Was intended to ene 
force Article I1.. section 29. of the Constitution of 1870. 
Neither the Constitution hor this act conters any author- 
ity to lend credit or subscribe stock, but simply regulate 
the exercise of the authority if it exists elsewhere. As 
stated by the trial judge, “the only effect of this act, or 
the constitutional provision referred to in it, on the gen- 
eral law—and it so affects all special laws as wollte ty) 
abrogate all provisions allowing the subscription for stock 
to be made on less than a three-fourths vote of the qual- 
ified electors voting at the election in favor of it. In al] 


om EY eon 


other respects, the statutes authorizing subscriptions re- 


main as they were hefore this act Was passed, 


The Supreme Court of Tennessee, in the Pulaski éase 


just cited. so construed the act. 


It is mantitest that this act was not intended to confer 
any power, but merelv intended to provide for the exercise 


of such powers as already existed. 


In the case of Milan v. The Railroad, supra, the con- 
struction which we insist should be placed upon the act of 
January 16. S71. Wiis applied to an act containing pro- 
Visions much more favorable to the power to Issue bonds. 
The act construed in that case Was Chapter >, of the Acts 
of 1869-70. Sections +4. 5. and 15. said act being entitled. 
“An Act to secure the completion of the Tennessee and 
Pacific Railroad.” Section t authorized the COUNTY of 
Dver and other counties to subseribe for stock in said rail- 
road company. Section 5 provided that such subserip- 
tions should be paid in thirty-vyear bonds. Section 15 
provided that the town of Milan, and other towns In said 
counties mentioned in Section 4. should have the same 
power and authority to make subscriptions to the stock of 
said railroad, and to lay and collect taxes to pay the inter- 
est on the bonds, as is eranted to said counties. It wil] 
thus be seen that Section 15 contained CXAPTFess reference to 
bonds that might he issued for such town subscriptions, 
while that portion of the act of January 16, 1871, which 
authorizes counties, cities, and towns to become stock hold- 
ers in railroad corporations, contains no reference of any 
kind to bonds. It was insisted that the said Section 15 
authorized the towns of Milan anc Trenton to issue bonds 
in payment for their subscriptions to said Tennessee and 
Pacific Railroad, 
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Upon this question the court decided as follows: ‘' The 
next question is, does the 15th Section give a power to Is- 
sue bonds al all ? [t certainly olVves the Satie power to 
make subscriptions as is given in Section 4, but it does 
not provide for the issuance of bonds. as in Section 5. It 
makes no provision whatever for the issuance of bonds. 
All that is said upon the subject of bonds is, ‘To lay and 
collect taxes, within their several corporations, Lo pay in- 
terest on the bonds that ay be issued,’ W hether the 
Legislature or the draftsman of the act had the opinion 
that there already existed a law authorizing the issuance 
of bonds, or whether it was intended to enact such a law 
at a subsequent day ot the SeSS1ON. we cannot determine. 
Certain it is that no such then existed, that none such 
was subsequently made, and none such can be created by 
any reasonable intendment from the act before us. The 
construction contended for by the defendants would be to 
alter the law and terms of the contract, or rather to make 
a new contract in conformity to law for the parties. As 
under the law of this State contracts of the character be- 
fore us can only be made under a legislative authority, 
and as all persons are presumed to know the law, the 
holders of the bonds must be holden to have had notice of 
the want of authority to issue.” 


i. 


But it is insisted for the Plaintiff in Error that there is 
an act of the General Assembly which has been disre- 
garded or overlooked by the Supreme ( ourt ot Tennessee. 


[t is hardly prebable (to say no more), that there 
was any act of the General Assembly on this subject over- 
looked both by the courts and the counsel for the bond- 
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holders in these cases, where the whole subject was SO 
thoroughly discussed aut the bar and reviewed by the 
courts. It would be indeed most remarkable if such had 


heen the case. 


And, in truth, nothing was overlooked. And the act 
upon which the learned counsel for Plaintiffs relies (the 
act of March 23, 1872. Chapter 20), found in Acts of the 
called sesslon ot sith Greneral Assembly, IS72), we 
respectfully submit has ite application to this enuse, or to 
any case involving the question of power in a municipal 
corporation tO issue its negotiable time bonds 1n paviment 


of Its stock subscription AD adie railroad CONLPany, 


First. The act of Mareh 23, 1872, only applies to 
cities or towns that have a population of from one to 
twenty thousand inhabitants. 


And it 1s admitted by the Plaintiff in thts case that in 
fact the municipality ot Milan did not have as Many as 
one thousand inhabitants when.the bonds and coupons in 
this case were issued. And as Milan did not have the 
requisite population, it follows that no power or authority 
can be drawn from the act of the 23d of March, 1872. 


A city or town with a less population than one thou- 
sand derives no power from this act. 


The fact that the agents or ofhicers ot any city or town 
of a population of less than one thousand assume to issue 
bonds in the name of a municipality under this act is not 
conclusive upon the city or town that it had the requisite 
population. The municipality, as against innocent pur- 
chasers, etc., cannot deny the regularity of any act of its 
agents or officers within the scope of the agents’ or officers’ 
power or authority. This is not a question of regularity of 
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the execution ot zi power, nor ot the performance ot the 
conditions precedent to the evecution of (t power, but it 
involves the question of the existence of the power itself. 
If the city or town did not have a population of at least 
Orie thousand. if did hot derive LT) \ power from this act. 
The Mayor of » town cannot confer upon the municipality 
any power by asswmmnindg to exe rcise i power not conferred 
by legislative grant. This 1s too ther unlike those CUuSeCS 
where the power exists, and the question is as toits reqular 
exercise or as to the per formance of conditions precedent 
to its exercise. In those and like cases the power exists, 
and the rights of an innocent holder cannot he affected by 
the non-performance of some precedent eoncition by the 
agents of the municipality, but every holder is bound fo 


know that the power AD ISSUE thie honds erists. 


These bonds do not recite that the town had any given 
number of inhabitants, but only that they were issued “ in 
pursuance of the laws of Tennessee.” It is not pretended 
that the Mayor or other officers oragents of the Defendant 
in Error was vested by any act, general or special, with 
power or authority to determine the number of inhabit- 
ants. Nor is there one word in this act of 1872 impos- 
Ing the duty of ascertaining the population on the Board 
of Mayor and Aldermen of the towns and cities referred 
to in the act, nor any provisions from which such a duty 
on their part can be inferred. The “consent of three- 
fourths of the qualified voters voting at an election held 
for that purpose under the supervision of said Mayor and 
Alderman” is provided for, but this does not confer the 
power to take a census of the inhabitants. There is no 
general or special act of the Legislature requiring these 
our municipalities, or of the State, to 


£ 


or any officers O; 
take a census or keep a record of any enumeration of 
their respective inhabitants. 


—_— 


Generally when our acts refer to population, and direct 
its ascertainment, they refer in terms to the Federal cen- 
SUS AS a cvulcde, and we have no law or practice requiring 


municipalities to clischarge this cluty. 


There Wiis, then. ne duty devolved Ol} this board tO AS- 
certain or determine the fact of population, and their de- 
termination of if cannot he lmplied from the recitals in the 


hondas. 


[It was a matter as much open to the pavee of the 
bonds at the time of the contract, and since to the holders 
ot them, as to others to decide for themselves, Theretore 
ho estoppel win operate Against the Defendant in kirror 


on account ot the issuance ot these bonds. 


This estoppel only operates when the duty of ascertain- 
ing the FACT has been devolved by law upon the munici- 
pality, or other authority which undertakes to determine 
it by the recital. (Northern National Bank v. Trustees, 
Porter, 110 U.S., 608.) 


SECOND. And for another reason the act of March 23, 


IS72. has no application to this case. 


The bonds nuthorized to be issued under this net shall 
not exceed 15,000, ana shall he of denominations of from 
twenty-five to five hundred dollars. The bonds in this case 
are all of denominations of SL.OOO, This rh only author- 


izes the issuance of bonds of denominations from $25 to 
$500, and not $1,000. 


The power to issue negotiable time bonds D\ i municl- 
pal corporation is a special power, and must be strictly 
pursued and construed—nothing is inferred or implied in 
its favor. 


In the language of Judge Turney, in delivering the 
opinion of the Supreme Court of Tennessee in the case of 


Tax-payers of Milan ef a/. v. Railroad. 11 Lea. 334: 


‘ If the oTrTantees of a power may, as Was done in this 
case, decrease the denomination ot the bond and increase 
the interest. if for the same reason may do both. If it 
may change the power given by statute in one essential 
respect or pro\ Islon, it lay extend the change Lo another 
and to another, until it has changed it entirely, and madea 
new and different one in its stead. It is a rule in this 
State that power like the one before us, and which can 
only be derived in the way pointed out by the Constitution 
and laws of the State, must be strictly construed and pur- 


sued. E 


THirp.—For still another reason the act of March 5 4 
1872, has no application to the case at bar. The bonds by 
this act, in the language of the act itself, “shall de alone 
for the purpose of paying the outstanding liabilities against 
the city or corporation issuing them, and shall not in any 
case exceed the unsettled and matured liabilities or debts 
of such city or corporation at the time of the issuance 
thereof.” The bonds in controversy were, as appears 
from their face, issued in payment of a subscription to 
the Mississipp! Central Railroad Company. This act of 
the General Assembly never contemplated the delegation 
of power to municipal corporations to issue negotiable 
bonds in payment of such subscription. Nothing could 
be more foreign to the purpose of the act than the grant 
of any such power as is contended for by the Plaintiff. 
The purpose of this act, together with a number of other 
acts of similar character applying to larger cities, is too 
manifest to admit of controversy or dispute. The sole pur- 
pose and scope of this act, as is clearly expressed upon its 
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face, was to enable certain towns and cities in this State 
that had become indebted, to fund their patyred debts by 


the issuance under this act of twentv-vear bonds. 


if would ney only he i strained and MiuuaT ral construe- 
fion to give to this act to hold that it authorized towns 
and cities to subscribe Or JR for stock in a allroad COlll- 
pany by issuance of bonds, but such construction is eX- 
pre ssly forbidden by the eT itself. The act provides that 
the bonds shall alone be issued to } zi OUTSTAI ding liabili- 
ties that hac already matured against the Lv or COrpora- 
tion, and in no event to issue bonds in excess of the ma- 
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tured outstanding debts. 


It is superfluous to argue that this act does not author- 
ize the towns and cities coming under its proy islons to 
subseribe tor stock in it railroad company, na issue its 
bonds in pay ment thereof. The scope and purpose of the 
Act is oh 8 plain that none can doubt its Weal ‘¢ 

In the language of Justice Fields in the case of Marsh 
Wi Fulton County, LQ W allace. 676, ~ any purchaser of 
these bonds, in looking to this aet. would see at once that 
they were not such bonds as were contemplatec by the 


statutes.”’ 


We have seen that all the authoritie S avTCe that all Stat- 
utes purporting to confer upon municipal corporations the 
power necessrry to issue the bonds like these in contro- 
versy in this case, must be strictly construed and pursued, 
anc any doubts as to the existence of the power is re- 
solved against the corporation, and the power denied. 
(Green v. Dyersburg, 2 lippin, 477 ; Tax-payers of Milan 
v. Railroad, 11 Lea, 330: 10 Wallace, 676: 1 Dillon on 
Municipal Corporations, Section 89.) 
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otheers Upon the sale ot the honds Is not a question ATIS- 
ing in the present action, which is only for the recovery 


of the stipulated interest upon such bonds.” 


In the ease at Dar the suit Is cy) the bonds. The only 
question IS, are they valid and binding (>)) the cletendants ? 


if Plaintiff 1 Krror has uth equities or rivhts against 
Defendants in Error. growing out of the original transae- 
tion. they cannot be inquired into in this action. 


VI. 
RES AJUDICATA. 


' 


But the Plaintiffs. in reply to the Defendant's plea ot 
‘non est factum,”’ insist that, notwithstanding the want of 
power in the Defendant Lo issue the bonds and COUpPOTIS in 
controversy, still it 1s estopped to deny its power oP 
tO question the validity of the bonds, because the question 
of the Defendant's power, ana of the validity of the bonds 
in controversy, has been settled and ad judi ated by the 
Chancery Court at Tlumboldt, in the case of A. Jordan 
etal. v. Mississippi Central Railroad Company and H. S. 
MeCombs. 


This Is based Upon il decree by consent entered oft record 
in the Chancery Court at Humboldt on the 9th day of 
January, 1875, in the aforesaid cause, then pending In said 
court, Which was a case where the Mavor and Aldermen 
of the town of Milan, tovether with certain taX-pavers, 
had filed a bill against the Mississippi Central Railroad 
Company an HH. S. Me ‘ombs, the holder of the bonds 
In controversy in this case, for the purpose of having 
these bonds delivered up and cancelled as void, ete, 
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The decree in this case is based upon a written agree- 
ment, signed by A. Jordan as Mayor of Milan, and A. M. 
West as second vice-president of the * New Orleans, st. 
Louis WN Chicago Railroad Company by The agreement Is 
entered of recore 1) sald cause, and Is said to he made the 


decree ot the Court in that cause. 


The agreement and decree is in substance that the N. 
Y., St. L.. X Chicago Railroad Compal \ shall issue stock 
in its road to the municipality of Milan to the amount of 
twelve thousand dollars, and that the tw lve one thousand 
dollar bonds shall have affixed to them the corporate seal 
of the town of Milan, and shall be delivered to H. 8S. 
Met iombs, LO whom (it Is stated ) they rightfully belong, 
and the bonds and COUPONS are by consent to he held as 
valid and binding upon the corporation of Milan. It will 
be observed that this is the agreement or contract between 
A. Jordan, Mayor, etc., as one of the several parties, Coli- 
plainants, and the vice-president of the N. Y., St. La. X 
Chicago Railroad Company, which is no party to either 
side of the record in said CASE. That is LO Say, the N. i. 
St. L. & Chicago Railroad Company was no party to the 


record in that case. 


The Defendant replies to the Plaintiff's replication of 


res adjudicata in substance : 


That the decree relied Upon as és adjudicata is not 
binding as such. 


1st. Because the Mayor, A. Jordan. who executed the 
agreement upon which the consent decree Was based, had 
no power or authority either to execute the agreement or 


consent to the decree. 


2d. Because the clecree (it power had existed Lo con- 
sent to it) was collusive, and not the result of read litiga- 
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tion, and that the so-called consent was by an attorney 
who had no power to consent, and who «did so without the 
knowledge or authority of the Defendant in this ease, and 
who, in doing so, cid not represent or act for the Vefend- 
ant, but for the parties opposed to the Defendant in the 
case, and fraudulently colluded with the opposite interest 
that the decree might be rendered. 


Kither of these two propositions Is a conclusive answer 


to the decree. 


If it be conceded that the corporation of Milan had no 
power to ISSUt the bonds in controversy, then they are 
vold, and no act of the municipality, Or any of its officers, 
can render them valid. If the Legislature has withheld 
from the municipality the power to issue the bonds, the 
corporation could not acquire the power bv any act of its 
Owh or its officers. This power can only he acquired by 


legislative qrant. 


The Mavor had no power to make valid and binding 
any ultra vires act of the municipality. 


In the language of the decree, ‘this suit has been set- 
tled by the following’ agreement, — and then sets out the 
agreement in full. The cause was compromised by the 
agreement hetween the Mayor and a part not before the 
court In that case. 


The judgment of the court was never invoked upon 
any question ot law or fact raised in the pleading. The 
cause Was settled and compromised, and the agreement of 
the Mayor of Milan and the Vice-presid nt of the rail- 
road Company caused to be spread Upon the minutes of 
the court, and by their consent made the cdecree ot the 
court, 


[In the language of this Court in the case of Manhattan 
[Insurance Co. v. Broughton, 109 U.S., 125, “a trial upon 
which nothing Wiis (le termined cannot support il plea ot res 
adjudicata, or have any weight as evidence at another trial.’ 
and. as decided mn Russell 7; Place. O4 U. Ss. 606, if it 
appears by the record or alinnde that the matter was not 


litigated and decided, there could be no estoppel. 


The distinction which must not be overlooked in cases 
like this. is between the eonsent ta) submit (f case to the 
eourt for its decision. ana : consent as To what that decision 


shall he. 


And there is a distinction between that estoppel which 
the parties put upon themselves by their agreement, which 
may be pleaded and bind them as an estoppel mn pars, and 
that which arises out of the adjudication as all estoppel 


of records. 


The agreement is none the less an estoppel because it 
takes the form of a2 judicial decree, but not necessarily 


does if operate as an estoppel of record. 


The pleas respectively setting them up would be essen- 
tially different. (2 Daniel Ch. Pr., 5th ed., 659-666. ) 


In both. the record would he used as evidence: in one 
ease conclusive in its effect to support the plea of res 
adjudicata; inthe other, it would not be conclusive, and 
might he averred against and would he overcome bv 
it countervailing proof of sufficient force, 


Individuals su? juris may agree to almost anything, and 
bind themselves, but corporations must act within their 


delegated powers. 
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[It is undoubtedly within their power to compromise lit- 
vation. and the ay, when sued, consent to orders and 
decrees, and if the subject-matter of the suit be within their 
authority, it will bind them as individuals. 


ae consent decree is the mere agreement or the parties 
; 


under the sanction of the eourt, and in to be interpreted 
as an agreement. (Allen v. Richardson, 9 Rich. Eq., 53.) 


This was nothing more than an agreement between the 
parties, and a judgement or decree based Upon this aoree- 
ment cannot have anv more or vreater binding power or 


efficacy than the avreement itself. 


Whatever decree the court made, or could have made. 
was based alone upon this agreement and contract 
between A. Jordan as Mavor, ete., on the one part, and A. 
Ml. W est iis vice-president of the railroad COTMpAany, On} 
the other part. 


if the agreement 1s void for want of authority or power 
in the agents of their respective corporations to bind their 
principals, the decree whieh rests ULpotl the nfvreement 


} : . . . . 7 . . 
dione tor jurisdiction is also necessarily Vol. 


The eourt lid not assume to pronounce 7 clecree based 
upon the pleadings ana cy idence in the C2ULSe, but only “pon 
the agreement aforesaid, which Is made the sole basis of the 
clecree. The court did not assume to exercise any JUrIs- 
diction other than such as was conferred upon it by the 
consent and agreement of the Mayor of Viilan ana the vice- 
president ot the railroad COMPPAany., This decree was no 
exercise or attempt aut any exercise by the Chancery Court 
at Humboldt of its general jurisdiction, but only an exer- 
cise of jurisdiction or power as derived from the agree- 
ment of the parties, upon which alone it is based. 


nies 


The decree hy eonsenht eould only operate by way of al 


estoppel of the parties thereto. If the agreement was 


executed Dy avenits without the authority of their princi- 
pals, neither would the agreement or decree based thereon 


estop the principals. 


The decree Is based Upon the agreement and consent ot 
the parties thereto. and. not Upon the pleadings or the 


y'¢ cord. 


Whatever jurisdiction the court undertook to exercise, 


is derived alone from this agreement of the partie S. 


If for any CAUSE the agreement is void. the decree. which 
derives all of its force or effect from the agreement. is Lec- 
essarily void. The decree is nothing but the agreement 


ot the parties. 


The fact that the agreement by the consent of the parties 
is made the decree of the eourt, does not add any new force 
or strength to the agreement. It is still no more nor less 


the agreement of the parties. 


[f the agreement is void for want of power in the par- 
ties who assumed to make it, it is not less void because by 
the consent of the same parties ut is made the decree of the 


court. 


Hence, the whole question involved is, did the munici- 
pal corporation POSSeSS the power Lo issue the bonds in 


controversy ? 


If the municipality did not possess this power, no act 
of its officers or agents could estop it from setting up, 
when sued on the bonds, the want of authority as a de- 
fense to any recovery thereon. | 


Where a party cannot bind itself out of court for 


wint ot power, it cnnnotl clo st) hy entering the court and 
oe ee a ? ) 
consenting toa wudadement o} deeree. tiiak rts mve no 
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authority to co the work of the Leoislature hey cannot 
ane or take tri rights (>y° powers On Tine eonsent of a 
—_ 2 wit) seen 4 ‘ Such a decr 
party whois without the power to consent lich a decree 
; ; : ; 
is clearly wanting in the elements necessary to give it 


effect as res adjudicata. (See Freeman on Judements, See. 
250; Wells on Res Adjudieata, Sec. 65; Wharton on Evi- 
dence. See. 496 and notes: licks Vv. Gossling, Ist Leg. K., 
560: 2d Tenn. Ch.. 196: 17 P. F. Smith, Pa. St.. 436: 
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l{ Is further insisted DS the Defendant that if the power 
had existed to consent to such i decree, still this decree 
would not be res adjudicata against this Ls te dant. because 
the eonsent and decree in this ense were hot the resull ot 
an real Litigation, but brought about and procured by lm- 
position, combination, and fraud between th attorney of 
the defendant and the opposite party, and that it should 
not be regarded in a court of justice for any purpose what- 


ever, 


Such il judgement or decree us this Is not binding as an 
estoppel, and its true hature may he show) D ippropriate 
pleas or replication whenever it is set Up as an estoppel. 
(See 23 Vt., 538; 20 Cal., 441; 12 Howard, 287; 5 Pa. 


St.. 217. 220: 13 Cal.. 290: Freeman on Judements, See. 
250). ) 
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CHAPTER 3. 


AN ACT to enable counties and incorporated eities and towns 
to subscribe to the capital stock of an) \ railroad COTn pany in- 
corporated under the general laws ot this State, in the 
mode prescribed therein, and to provide for the payment of 


such subscriptions. 


SECTION 1. Be it enacted by the General lssembly of the 
State of Te WHOSSEF, That any COUNTY, Incorporated city, or 
town), ay become i stockholder in uni railroad cCOnLpany 
Incorporated under the general laws of this State, to an 
amount not exceeding, in the aggregate, one-tenth of its 
taxable property, by complying with the requirements of 
this Act. 

BEC. J. Be if further enacted. That no COUNTY, Incorpo- 
rated city, or town, shali subscribe to the capital stock of 
any railroad CODLpany under this Act. unless its railroad 
shall run through the county, or within one mile of the 
incorporated city or Town making the subseription ; Pro- 
vided, Any county within which the railroad, or any of 
its branches, terminates may subscribe under the provis- 
ions of this Act. 

SEC. 3. Bi if further enacted, That before cUTh\ COUNTY 
shall make any subscription under the provisions of this 
Act, the President, or other authorized officer or agent of 
the railroad company, shall submit to the Chairman or 
Judge of the County Court, as the case ria he, of the 
county, an application in the name of the company, set- 
ting forth the proposed termini of its railroad, the amount 
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ot the subscription isk ec or. thie rie within which Its 


road will be constructed through the county, and that the 


application is made under this Act: and the same shall 
be accompanied by a plan or map, ¢ rtified by the chef 
engineer of the COM pany, s iowlng the gen ‘al direction 
and line of its railroad in the county. And before any in- 
corporated city or town shall make any subscription —_ 
der the pro\ isions () this Let, such : pplication Must he 


submitted to its Mavor, or chief executive officer, showing 
the proposed A ryan of 11 ~ railroad. accompanied VV ith the 


declaration (>1) the per et of the Company, hat { will locate 
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and construct its railroad within one mile of such incorpo- 
rated elty or town. within such time as shall be fixed i 
the application. 

SEC. 4. Be it further enacted, Vhat Upon the presenta- 
tion of the application, with the accompanying plan or 
nap, as provided in the third section. of the Act. it Is 
made the duty of such Chairman or Judge of the County 
Court, as the case hay he, to give ten day s notice to each 
and every Justice of the Peace of his county to assemble 
at the Court-house Or the COUNTS in order Lo take action 
on such application. And if at such special meeting of 
the County Court a majority of the Justices in commis- 
sion shall be of the opinion that an election should be 
held in the county to determine whether or not the 
county should make the subscription applied for, the 
Court shall so order. And in like manner. upon the pre- 
sentation ot the application to the Mayor or other chief 
executive officer of any corporated city or town, accom- 
panied with a declaration on the part of the company that 
its line of railroad shall be located and constructed within 
one mile of such city or town, as provided in the third 
section of this Act. then it is made the duty of such Mav- 
or or chief executive otheer, to convene the board ot i aw, 
or and Aldermen, or other governing or representative 


eS 
body of such city or town, and submit such application 
for its consideration; and should a majority of the Board 
ot Mayor ana Aldermen. or other roverning or represent- 
ative body of such city or town, be of the opinion that an 
election should be held in the same to determine whether 
or not such city or town should make the subscription, it 
shall so order. 

SEC. 5. Be if further enacted, That the ( OUNTY Court, 
or Board of Mavor and Alderman, or other governing 
bocly, as the case het he, shall spread LLP aT) its records 
the application and accompanying plan, or map, or deela- 
ration, is the CASC Lrhet\ be, ana the tMNount to be voted 
upon by the people, and shall have full power to order 
such elections according to the laws reculating elections 
in this State. 

SEC. 6. Be if further enacted. That the « lection shall he 
advertised at least thirty days beforehand Di notice posted 
up al the different places ot Voting. specify ine the time it 
is to be held. for What railroad. and the amount of stock 
proposed LO he taken. 

SEC. i. Be it further enacted, That the Sheriff or other 
ofhcer whose duty it Is, or 1rher\ he, to open and hold elee- 
tions, shall open and hold an election at every voting 
place established by law in such county, city, or town, and 
his certificate of the result of said election to the County 
Court, or to the proper authorities of such city or town, 
shall name, in writing. every established voting place at 
which an election was opened and held, and every one at 
which aun) election Was not held, And if it shall appear 
that the election was not opened and held in every voting 
place, then sald election shall] be declared null ancl void, 
and ot no effect, unless it shall he made to appear to the 
satisfaction of the County Court, or city or town authori- 
ties, that said otheer. or his deputy, Wiis present at such 
voting place on the day and hour required by law, and did 


een ce A age tromenae 


endeavor LO Procure doves ana clerks to old snic election, 
and that he was positively unable to cdo so, and the elee- 
tion at said precinct could not be held for the want of 
judges and clerks to hold it. 

Sec. 8. Be it turther enacted. That at the election thus 
held these voters who are in favor of the subscription 
shall put upon their tickets the words, * Lor Subscription 
ana those opposed, *§ Ny Subse poption. ds 

Sec. 9. Be it furtier enacted, That it shall be the duty 
of the County Court, or the Board of Mavor and Alder- 
men, or other YovVerhnine borky ot such city or Town, as the 
case lay be, to convene on the call of its presiding officer, 
for the purpose of acting on the return of the Sheriff, 
within ten days after such election: and if it shall appear 
that the same was in all respects fair, and that three- 
fourths of the votes cast at such el ction were in favor ot 
subscription, then it shall have full power, and shall pro- 
ceed to make and execute all necessary orders, and take 
such action as may be required to make the subscription 
effective. according to the terms thereof and the provisions 
of this Act. | 

Sec. 10. Be it further enacted, That should any county, 
town, or city fail to vote the subscription CO any railroad 
ai any election held for the Purpose, sald county, city or 
town may at any time, after thirty days, order another 
election if desired by the railroad colnpany, 

SEC. 11. Be it further enacted. That such subscription of 
any county or Incorporated city or town shall not hecome 
due and payable unless said railroad company shall have 
constructed and put in operation within the time fixed in 
the application, and substantially in-the direction and on 
the line as shown in said plan or map, that, portion of its 
railroad located within the county making the subscrip- 
tion, or that portion of its railroad located within the 
COUNTY in Which is situated the incorporated city or town 


making the subseription, as the case may be: Provided, 
That any county, Incorporated city or town making a sub- 
scription under the provisions of this Act, may, in addi- 
tion to the restrictions Imposed by this section, stipulate 
with the railroad company that its subscription shall not 
hecome due and pavable until the company shall construct 
its road to such ports, or tor such distances iis hay be 
agreed Upon. 

Sec. 12. [3 it further enacted, That when such sub- 


| 


scription shall NECOTILE due ana pavable, od provided in 


Section LL of this Act, the county, or city or town mak- 
Ing the subscription shall make and execute its coupon 
bonds for the amount of such subscription, payable not 
more than twenty vears after date, and bearing interest 
at such rate as may be agreed upon, not exceeding six per 
cent. per annum, payable semi-annually, and deliver the 
same to the railroad COMPA ; Provided, That such 
county, city, or town may pay such subseription in cash 
at maturity. if it shall so elect. 

Sec. 13. Be it further enacted, That when the subserip- 
tion so made becomes due, as provided in Section 1] | of this 
Act. it 1s made the duty of the County Court. or corpo- 
rate authorities, as the case may be, on the receipt of the 
certificates of stock, as hereinafter provided, to levy, from 
time to time, such taxes upon the taxable property, privi- 
leges, and persons liable by law to taxation within the 
county or corporate limits, as the case Lbben\ be, as will] he 
sufficient and necessary to meet the maturing interest Onl 
the bonds of such county, town, or city, and to provide 
for the par ment of the principal ; Provided, That no tax 
to pay such subscription exceeding twenty-five per cent. 
of the amount subseribed shall be levied in any one year, 

Sec. 14. Be it further enacted, That the taxes prescribed 
in Section 13 of this act shall be levied and collected as 


other COUNTY, TOW, Or corporation LTAXES., anda paid into the 
treasury of the county, city, or town, as other taxes. 
SEC. 1d. Bi if further enacted. That the railroad COll- 


pany shall. when the subscription becomes due and pay- 


able, as prescribed in Seetion 11 of this Act... make out 
and «deliver to the county, city, or town, as the, case may 
be, certificates of its capital stock amounting to the sub- 
scription. ana sald certifieats = hy held. owned, ana 
voted ‘by such county, city, ortowh as D other stock hold- 


* 
’ 


ers, anc the sald certificates of stock, and Li lends ana 
profits thereon. and the public henetits derived from the 
construction and operation of the railroad, shall be in full 
consideration of such subscription and the benefits derived 
therefrom by the railroad company. 

SEc. 16. Be it further enacted, That nothing in this Act 
is intended, or shall prevent, any county, incorporated 
city or town from subscribing to the capital stock of rail- 
road companies in the mode heretofore pros ided Dy law. 
the object of this Act being to provide an additional meth- 
od or plan by which such subscriptions may be made with- 
out repealing existing laws. 

Sec. 17. Be it further enacted, That this act shall take 
effect from and after its passage, the public welfare re- 
quiring it. 

Passed February Lith, LSS7. 

4. W. EWING. 
Speaker of the Senate. 
W. L. CLAPP, 
Speaker of the House of Lepresentatives. 
Approved February 17th, 1887. 
ROBERT L. TAYLOR. 


(rovernor. 


Supreme Court of the alnited States. 
OCTOBER TERM, 1887. 


No. 206. 


KELLY & ALEXANDER 
US. 


MAYOR anp ALDERMEN OF MILAN. 


SUPPLEMENTAL BRIEF OF DEFENDANTS IN ERROR. 


The purposes for which these bonds were issued are stated 
on the face of the bonds themselves and admitted in the 
record to be in payment of a stock subscription to the Mis- 
sissippi Central Railroad Company, and itis admitted that the 
authority to issue the bonds and to make the sudscription was 
one proposition, submitted wamk=tewiel at one and the same 
time. 

That is to say, the same vote which authorized the sub- 


scription authorized the issuance of the bonds. (Record, 


pages 11-25.) 

Therefore, the bonds were in no sense issued in payment 
of a matured liability, as contemplated by the act of March 
18, 1872. The single purpose of this act was to enable 
towns already indebted to fund their past-due indebtedness 


and not to authorize the creation of a new debt. 


2 


There could be no submission of the question to the 
people whether they would by a vote authorize the issuance 
of bonds in payment of a matured liability until after the 
creation of the liability and its maturity. 

There was no authority or power in any one to submit the 
proposition to issue bonds under this act until after the 
maturity of a liability previously created. 

The question of power is always an open one. 

The question is not whether the election was regular, Xc., 
but whether the municipal officers had the power to hold any 
election at all. 

Under the act of 18th March, 1872, the only power there 
granted was to hold an election, not to create a new liability, 
but to authorize the municipal authorities by a vote of the 
people to fund into twenty-year eight per cent. bonds of 
denominations of not less than $25.00 nor more than $500.00, 
a previously created and already matured liability. No power 
is given under this act to hold an election to ascertain the 
will of the voters on the subject of creating a new liability, 
but only to ascertain their will on the subject of funding 
into twenty-year bonds a previously created and already 
matured liability. 

If these bonds did not (which they do) carry notice on 
their face of the purpose for which they were issued, still the 
“purchaser is charged with notice of the laws of the State 
granting power to make the bonds they find on the market.” 

Norton Bank vs. Potts, 110 U.S., 618. 
Dixon County vs. Field, 111 U.S., 83. 


In these cases last cited the distinction between the power 


to hold an election at all and the regularity of an election au- 
thorized is clearly stated. 

No recital in the bonds could create a power not before 
existing. The recitals in any bond only operate as an es- 
toppel because of the existence of the power to make the 
recitals. 

The power to issue the bonds does not depend upon the re- 
citals, but upon the statute. 

The recital of power does not confer power. The recitals 
in bonds are only binding when the recitals are made by 
some agency specially authorized to make the recitals and to 
make them conclusive. 

Dixon County vs. Fields, 111 U.5S., 84. 
Bank vs. Potts, 110 U.5S., 618. 


In the ease at bar the bonds upon their face recite that 


. 


they were issued in “consideration of the location of the 
Mississippi Central railroad by said town,” and not for the 
purposes of funding a past-matured indebtedness, as author- 
ized under the act of March, 1872. 

No one could be misled by the face of these bonds and the 
act of 1872. 

The act of 1872 authorized bonds to be issued signed by 
the mayor and countersigned by the recorder; the bonds 
here are only signed by the mayor, and not by the recorder. 
The act of 1872 authorized bonds of denominations of from 
$25 to $500; the bonds here are all of denominations of 
$1,000. The act of 1872 authorized bonds bearing eight 
per cent. interest, payable semi-annually; the bonds here 
bear seven per cent., payable annually. The act of 1872 


authorized, as before stated, bonds to be issued ONLY in 


payment of the past-due ordinary liabilities of the munic- 
ipality ; the bonds here are issued in payment of a stock 
subscription authorized by the same vote which authorized 
the issuing of bonds. Again, repeating the language of this 
court in the case of Marsh vs. Fulton County, 10 Wallace, 
676, “any purchaser of these bonds in looking at this act 
would see at once that they were not such bonds as were 
contemplated by the statute.” 


Tax-payers of Milan vs. Railroad, 11 Lea. 


SPARREL HIL1, 


Attorney for Defendants in Error. 


TRANSCRIPT OF RECORD. 
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E. NORTON VS. MAYOR & ALDERMEN, TOWN OF DYERSB’G, TENN. 1 


] UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges 
of the circuit court of the United States in and for the western 
district of ‘Tennessee, Greeting 
Because in the record and proceedings as also in the rendition of 

a judgment of a plea which 1s in the said circuit court before you, 

between Exstein Norton, is plaintiff, and Mayor & Aldermen of 

the Town of Dyersburg, are defendants, manifest error hath hap- 
pened, to the great damage of the said Kxstein Norton, aS by 
complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the par- 
ties aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with 
this writ, so that you have the same at Washington on the second 

Monday of October, 1885, in the said Supreme Court to be then and 

there held, that, the reeord and proceedings aforesaid b ei er cted, 

the said Supreme Court may cause further to be done therein to 
correct that error what of right and according to the lawe and cus- 
toms of the United States should be done. 

Witness the Honorable Morrison Rh. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit 
court, at Memphis, this 9th day of January, A. D. 1885, and 10- of 
American Independence. 

BELL W. ETHERIDGE, Clerk. 


—_— Dp. ¢ 


| Endorsed :| No. 35. Circuit court of the United States, western 
district of Tennessee. Extein Norton vs. Mayor and Aldermen of 
Dyersburg, Tenn. Writ of error. Issued the 9 day of Jan’y, A. D 
1885. Bell W. etheridge, clerk. —, DV. U. 


2 Supreme Court of the United States. 


Know all men by these presents that we, Exstein Norton, & D. H. 
Poston & W. H. Poston, as sureties, are held and firmly bound unto 
the mayor & aldermen of the town of Dyersburg, ‘Tennessee, in the 
sum of five hundred ($500.00) dollars, to be paid to the said mayor 
& alderman of the town of Dyersburg, its executors or admin- 
istrators; to which payment, well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and our and each of 
our heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals. Dated this 9th day of January, 1885. 

Whereas the above-named Exstein Norton hath prosecuted a writ 
of error appeal to the Supreme Court of the United States to re- 
verse the judgment rendered in the above-entitled action by the 
circuit court of the United States for the western district of ‘Ten- 
nessee: 

Now, therefore, the consideration of this obligation is such that if 
the above-named Exstein Norton shall prosecute his said writ of 

1—207 
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error to effect and answer all costs if he shall fail to make good his 
plea, then this obligation shall be void; otherwise to remain in full 
force and virtue. 


EXSTEIN NORTON, | SEAL. 
Per POSTON & POSTON, His Ally-. | SEAL. 
D. H. POSTON. SEAL. 
W. K. POSTON. SEAL. 


Acknowledged before me this 9 day of Jan’y, 1885. 
BELL W. ETHERIDGE, Clerk. 
--—, D.C. 


Approved . 
EK. S. HAMMOND, Judge, &c. 


[ Endorsed :] No. 35. Circuit courtof the United States, western dis- 
trictof Tennessee. Extein Norton vs. The Mayor & Alderman of Dyers- 
burg, Tenn. Writ of error bond to United States Supreme Court. 
Filed the 9 day of Jan’y, A. D. 1885. Bell W. Etheridge, clerk. —— 
—, D.C. 


3 United States of America to mayor & alderman of the town 
of Dyersburg, Tennessee, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday in October, 1885, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
circuit and western district of Tennessee, wherein Exstein Norton is 
plaintiff and you are defendant in error, to show cause, if any there 
be, why the judgment in the said writ of error mentioned should 
not be corrected and speedy justice done to the parties in that be- 
half. 

Witness the Honorable E. 8S. Hammond, judge of the district 
court of the United States for the western district of Tennessee, this 
9th day of January, 1885. 

K. S. HAMMOND, Judge. 


Service of within acknowledged Jan’y 9, ’85. 
T. B. TULLY & 
SPL. HILL, 
er T. B. TURLEY, 
Atty’s for Dyersburg. 


[Endorsed:] No. 35. Circuit court of the United States, western 
district of Tennessee. Extein Norton vs. The Mayor & Alderman of 
Dyersburg, Tenn. Citation. Filed the — day of ——, A. D. 187-. 
, clerk. ——-—,D. C. 


rOWN OF DYERSBURG,. TENNESSEE 3 
j Ball ot ie (*; ynlioOn: ; 
EXTEIN NORTON 


Toe MAYorR AND ALDERMEN OF DyeERspURG. 


The above-named Coallise Was tried in tin Cir uit eour' ot the li nited 


States for the eastern division of the western district of Tennessee, 
, | » OE 2 
at the October term, 1584, of said court, when the following proceed- 
‘ 
ings were had, to wit: 
TT} arties filed writt tinulation that thaa  ahosld 
at pal ies Died written Stipulations agcre ir LAL LOe CAUSE SHUOUIGC 
: " , a + . . ’ 
be tried before the Hon. E. 8. Hammond, district judge, presiding, 
without the intervention of a jury, under and pursuant to sections 
1 cd . 
O4 anid (00 of the United States Revised Statutes, the said 
_ rrr — * | 4 — sy ¥ ! ¢ , " 1] . ~- 
, ~ ipula lOh veIny in the words and figures as I[oliows, V1Z: 
* 


Stipulation. 


In the Cireuit Court of the United States for Western District of Ten- 
hnessee, al Jackson. 7 
EXTEIN NORTON 


THe Mayor & ALDERMEN < DYERSBURG, TENN. 


_ 


Stipulation Aas lo facts and acreemetnt of counsel. 


Ist. it 1s agreed that the plaintiff is the owner and holder of the 
bonds and coupons sued on in the declaration herein; that he is 


now and was at the date of the bringing of this suita resident citizen 
of the State of New York: that he boug! t said bonds and coupons 
before maturity, for full value, and without any knowledge or 


b notice of any “defect , Infirmit Vy, eq liLy, or condition against 
the liability of said town t her efor, unless as matter of law the 
face of said bonds ch: arges him with notice. 
2nd. It is agreed that the bonds and coupons sued on were as a 
matter of fact signed, sealed, and delivered by the properly author- 
ized municipal ofhicers of the defendant, but the want of authority 
SO to do Is controverted, the defendant INSISLING that no proper legis- 
lation or other authority existed for the making of the subse ript ion 
and issuance of the bonds that were made and issued, the plea of 
non est factum only roing LO that extent. 


3rd. It is agreed that the defendant is a municipal corpo- 

7 ration and was at the date of the subscription and issuance of 
the bonds herein sued upon, with full power to sue and be 

sued, having its situs within the jurisdiction of this honorable court. 
4th. That the Mississip pi River a to whom it Is claimed 
the subse ription was originally authorized to be made by the defend- 
ant, was afterwards consolidated with got became a part of thé 
Paducah and Memphis R. R. Co., and that the company mortgaged 
its properties and franchise of every character and nature, which 
mortgage was foreclosed and the purchaser under such foreclosure 
sale reorganized under the statute law of the State of Tennessee as 


4 EXSTEIN NORTON VS. THE MAYOR & ALDERMEN OF THE 


the Chesapeake, Ohio and Southwestern R. R. Co., by whom the 
road was built and finally completed on January Ist, 1552, 
8 and is now operated as a railroad its entire length. 
5th. That the bed and track is now and was at the date of 
the bringing of this suit fully built and equipped and operated 
through the county of Dyer, and the Chesapeake, Ohio and South- 
western Railroad Company had built a depot building within half 
a mile of the court-house in the town of Dyersburg before this action 
was brought. 


6th. It is agreed that the paper, Exhibit “ B,” contains so much of 


the proceedings of the board of mayor and aldermen of the defend- 
ant corporation relative to the subscription in controversy as 1s 
hecessary for the purpose of this suit, and same may be used with- 
out any further authentication, being signed by Spiral Hill, 
9 T. B. Turley, and D. H. Poston. 

7th. It is agreed that the statutes, charters, and other alleged 
legislative authority for the subscription and all laws and statutes or 
any subjects herein involved found in the statutes of Tennessee may 

be used by either party without further proofs or authentication. 
8th. It is agreed that the question of this subscription was left 
under proper notices to the decision of the qualified voters of the 
corporation of the town of Dversburg, the defendant, and that said 
subscription was carried by almost a unanimous vote of said town, 
the vote being largely in excess of the requisite constitutional 
majority.  . | 
9th. It is agreed that at the date of said subscription the 
10 town of Dyersburg was without railroad facilities, and that 


the object of such subscription was to aid the building of 


the proposed line near the town of Dyersburg, and that the railroad 
has been built, but no part of the subscription has been paid except 
the first installment of interest, which was paid. 
Memphis, Tenn., October 3rd, 1884. 
HARRIS & TURLEY anp 
SPL. HILL, 
For Mayor & Aldermen of Dyersburg. 
SMITH & COLLIER, 
PARKS & DRAPER, anpb 
POSTON & POSTON, 
for Plaintiff. 


Exuipit “B” vo SrreuLaTIon. 
Menpuis, Tenn., July 13, 72. 
At a meeting of the board: of directors of the Paducah 
1] and Memphis Railroad Company held this day—present, 
L. S. Trimble, vice-president; Jno. Overton, Jr., W. F. Nor- 
ton, D. M. Henning, and A. T. Lacy; L. S. Trimble, vice-president, 
in the chair. 
The minutes of the meeting of May Ist were read and approved. 
Jno. Overton, Jr., offered a resolution as follows: 
Whereas ©. P. Clark, mayor of the town of Dyersburg, in the 


“ey 


TOWN OF DYERSBURG, TENNESSE! 5 
county of Dyer, in the State of Tennessee, by his. subscription in 
writing, has subscribed in behalf of the town of Dyersburg the sum 
of hity thousand dollars to the capital stock of the Paducah and 
Memphis Railroad Company, which said subscription is in the 
words and figures following, to wit: 

Mayor’s Orrice, Dyerspurea, July 8th, 1872 

12 Dear Sir: I beg leave to submit herewith a copy of the 

proceedings of the board of mayor and aldermen of the town 

of Dyersburg, authorizing me to subseribe $50,000.00 (fifty thousand 

dollars) to the capital stock of the Paducah and M: mphis Railroad 

Company on certain terms and conditions minutely set forth 1n said 

proceedings, Day ible in bonds of the town Ol Dy rsburg, bearing 
seven per cent. interest, payable semi-annually 

In pursuance of the authority thus conferred upon me I here- 

with tender and propose to subscribe said sum to the capital stock 

of your company on the terms proposed, and will promptly issue 

the bonds of said LOW), if accepted, as soon as the terms and stipu- 

lations allow it. 
| have the honor to be, Sir, Very resp etfullv, &c.. 
C. P. CLARK, 
M yor Of Dy rsburg. 


13 To the president of the Paducah ana Mii mphis Railroad 
Company. 


Now, therefore, be it resolved, That this board does hereby, in be- 


ad y 


half of the Paducah and Memphis Railroad Company, accept said 
subscription made by said town of Dyersburg, through said C. P. 
Clark, upon the terms therein expres ed. 

Resolved 2nd, That the record of the proce f d nes ol} the board of 
mayor and aldermen of said town of Dyersburg accompanying said 
subscription be entered upon the minutes of th mie ting, and thie 
same is accordingly done, as follows: 


STATE OF TENNESSEE, Town of Dyersburg: 


Be it remembered that at a meeting of the board of mayor and 
aldermen of the town of Dyersburg, held at the court-louse 

14 (within said town), on the Sth day of June—present, his 
honor, Mayor Clark, and every one of the aldermen of said 
town—in the year 1872, the following ordinance was adopted by 


unanimous vote of said board, to wit: The president of the Pa- 
ducah and Memphis Railroad Campany, by attorney, this (has) 
presented a memorial to the board of mayor and aldermen, praying 
the board to order an election tobe held to allow the qualified voters 
of the corporation of Dyersburg to determine by ballot whether 
they are willing to authorize the mayor and alderman to make a 
subscription of $50,000.00 to the capital stock of said company, to 
be paid in the bonds of said corporation, said bonds to be due and 
payable in ten years from the date thereof, the interest there- 


6 EXSTEIN NORTON VS. THE MAYOR & ALDERMEN OF THE 


15 on to be paid semi-annually at the rate of seven per cent. 
per annum, for the purpose of assisting in preparing the 
road-bed of said railroad company through the county of Dyer. 

And said memorial was accompanied by a statement of the cost 
of the work through Dyer county. 

And whereas, heretofore, to wit, on the 9th day of August, 1871, 
upon application of the president of the Mississippi River Railway 
Company to the board, under and by virtue of which there was 
submitted to the qualified voters of said corporation, on the 12th 
day 6f September, 1871, the question as to their willingness to vote 
a subscription of $50,000.00 to the capital stock of said Mississippi 

. River Railway Company; and whereas, in accordance with 

16 ‘said ordinance, said election was held on said 12th day of 

September, 1871, and resulted in favor of said subscription 

by a legal majority; and whereas said subscription so made was 

held to be illegal on account of its exceeding the amount allowed 

by the existing laws to be voted, and was never accepted by said 
railway company ; 

And whereas afterwards, to wit, on the 14th day of December, 
1871, by the Legislature of the State of Tennessee (see chapter 122, 
sec. 1, acts of 1871) said action of the corporation of Dyersburg was 
ratified and said town authorized to revote a like amount of sub- 
scription ; 

And whereas, under and by virtue of provisions of their respective 
charters and under and by virtue of the laws of the States of Ten- 

nessee and Kentucky, the Paducah and Gulf Railroad. Com- 
17 pany and said Mississippi River Railway Company have been 

consolidated into one company, under the name and style 
of the Paducah and Memphis Railroad Company : 

Therefore, on motion, the following ordinance was unanimously 
adopted, to wit: 

Section 1. Be it ordained by the board of mayor and aldermen 
of the town of Dyersburg, State of Tennessee, that there shall be 
submitted to the qualified voters of the town of Dyersburg the propo- 
sition to subscribe fifty (50) thousand dollars in the bonds of said 
town to the capital stock of the Paducah and Memphis Railroad 
Company, on the following terms and conditions, viz: When the 
said railroad company has laid the track of said road to the northern 

and southern line of Dyer county and commenced work on 
18 said railway within the limits of Dyer county, then the mayor 

shall issue to said railway company coupon bonds of the town 
of Dyersburg to the amount of said subscription, which is fifty thou- 
sand dollars; the whole of said bonds shall be known as the “ Dv- 
ersburg Paducah and Memphis railroad bonds” and shall be due 
and payable in ten years from date of issuance, bearing interest 
at the rate of seven per cent. per annum, payable semi-annually : 
the bonds shall be issued in sums of $100.00, $250.00, and $500.00, 
with the necessary interest coupons attached. 

Section 2nd. To pay the interest accruing upon said bonds and, if 
deemed advisable, to create a sinking fund for their redemption, it 
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shall be the duty of the board of mayor and aldermen of said 
19 town, at their first regular meeting after the first day of De- 
cem ber of each year, to levy a specific Lax upon such subjects 
of taxation as they ee eee 
ing due within the year succeeding said levy; and if the board of 
mayor and aldermen for any cause fail at the said me ting so to levy 
said tax, then the same mav by said board be levied at any subse- 
quent regular or called meeting, and the coupons of said bonds shall 
be rece ‘ivab le It) the payne nt of said railroad 
Section 3. This subscription shall not become binding until ratified 
bya majority of three-fourths of the votes of the | cally qualified voters 
of said town voting in an election held to test th: irsense on the quest tion. 
The mayor shall make publication in both the Dyer County Progress 
and Neale’s State Gazette, by proclamation fane lect tion to 
20 be held for th: at purpose, wit h thirty du L\ 3 otice, and shall 
also make public: ation of this ordinance in connection with 
said election notice. ‘Those who favor said subscription at said elec 
tion shall place on their ballot “ For subscription” and those who 
Oppose shall place on their ballots the words “* No subscription.” 
SecTION 4. The above subscription 1s made on the condition that 
the Paducah and Memphis railway is to be located and built to 
Dyersburg and il depot of said road to be locuted within one-half 
mile of the court-house, without which condition ace pted by said 
railroad company this subscription to be void, and no bonds shall be 
issued (and this condition shall be written or printed, if deemed 
necessary by the mayor, on the face of sai 
2] SECTION 0. The acceptance by the officers of said railroad 
company of any portion of the bonds herein authorized to be 
issued shall bind said company to the terms and conditions of said 


subscription as set forth in all the sections of this ordinance. 


bonds) 


I certify that the foregoing is a full, true, and perfect copy of the 
proceedings of the mayor and aldermen in the matter of the sub- 
scription to the Paducah and Memphis Railroad Company as the 
same appears on the minutes of the board on the 5th day of June, 
1872, now in my custody. 

Dyersburg, July 8th, 1872 

| F. G. SAMPSON, Recorder. 


SATURDAY, July 6th, 1872. 
The board of mayor and aldermen met at the court-house 
this evening at candle-light. , 
22 Present: Mayor Clark, Aldermen De Berry, McAllister, Mil- 
ler, Painer, and Sampson. 

The mayor reported to the board of aldermen that the people o 
the town of Dyersburg, by a vote of 126 votes “ for subscription » to 
2 votes for “ no subscription,” have authorized the mayor and alder- 
men to subscribe $50,000.00 to the capital stock of the Paducah and 
Memphis Railroad Company on the terms and conditions of the or- 
dinance of June 5th, 1872. 

In pursuance of the ordinance passed by this board on the 5th 
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day of June, 1872, which has been duly ratified by the legal majority 
of the qualified voters of the town of Dyersburg at the election to- 
day, on motion, it is ordered by uni inimous consent that the mayor 
* _ be authorized to subscribe $50,000.00 at once to the capital 
23 stock of the Paducah and Memphis Railroad Company on 
the terms and conditions of said ordinance. 
A true copy from the minutes 


Attest: 
F. G. SAMPSON, Recorder. 


Which said resolution, having been duly seconded, was, upon 
motion, adopted. It was ordered that the power of attorney from 
C. P. Clark, mayor of Dyersburg, to Isaac IF. Child, of Dyersburg, 
Tennessee, be spread upon the records of the company. Said power 
of attorney is in words and figures as follows, to wit: 

“Whereas I am fully authorized and empowered by the action of 
the board of mayor and-aldermen of the town of Dyersburg, Dyer 
county, Tennessee, as well as by the vote of the people of the town 

ratifying that action, to subscribe fifty thousand dollars 
24 in the bonds of the town of Dyersburg (payable in ten years 

from date of issuance and bearing seven per cent. inter- 
est, payable semi-annually from date of issuance) to the capital 
stock of the Paducah and Memphis Railroad Company; and 
whereas it is not convenient for me to go to Memphis now and at- 
tend to said business in person, I have, therefore, nominated and 
do hereby appoint and constitute Isaac F. Child, of Dyersburg, 
‘Tennessee, my true and lawful agent, proxy, and attorney-in-fact to 
do and perform whatever acts and things it may be proper and 
necessary for me to do to effect and perfect said subscription on the 
terms contained in my proclamation dated June 5th, 1872, hereby 
ratifying and confirming whatever my said attorney shall iawfully 
do in the premises, as if I did the same myself. 

July 8tb, 1872. 

C. P. CLARK, 
Mayor of Dyersburg, Tennessee. 


25 STATE OF TENNESSEE, Dyer County: 


Personally appeared before me, W. M. Watkins, clerk of the 
county court of said county, C. P. Clark, m: iyor of the town of Dyers- 
burg, Tenn., who acknowledged the execution of the within instru- 
ment for the purposes therein contained. I further certify that I 
am personally acquainted with the said C. P. Clark. 

Witness my hand and seal of the Dyer county court, affixed at 
Dyersburg, July 10th, 1872. k 

[sEAL.] W. M. WATKINS, Clerk, 
By ZACK. WATKINS, D. C. 
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On motion of D. M. Henning, | resolution in words and figures 
as follows Was adopted ; 

Resolved, That the president of this company be authorized and 

instructed to call upon the town of Dyersburg for the bonds 

Zb subseribed to the capital stock of the Paducah and Memphis 

Railroad Company, amounting to $50,000.00, as soon as thi 

conditions of said subscription upon the part of the county are com- 


| 


plied with. 


Jno. Overton, Jr., offered the following resolution, viz 
W hereas ani obligation in the words and igures following has 
been executed and delivered to this company, to wit: 


We, the undersigned citizens of the count Dyer and State of 
‘¥ nnmessee, lor and iti consideration that nat president and directors 


of the Paducah and Memphis Railroad Company have and do agree 
to build and locate their said road to and by the town of Dyersburg, 

Dyer county, Tenn., and to locate and build a depot thereon 
27 within one-half mile of the court-house in said town, hereby 


guarantees a subscription to the capital stock of said com- 
pany of one hundred thousand dollars in the following manner— 
that is to Say: 

We guarantee that there will be voted by the citizens of the cor- 
poration of Dyersburg the sum of fifty thousand dollars as a sub- 
scription to thi capital stock of said company, al d that said sub- 
scription will be paid in ten-year coupon bonds of said corporation, 
bearing interest at the rate of ¢.per centum per annum, payable 
semi-annually, and that said bonds will be issued in accordance with 
the terms of a pro ‘lamation made by the mavor ol sald Lown dated 


June 5th, 1872, and published in the “ Dyer County Progress” and 
“ Neal’s State Gazette,” Hewspapers publish d in the town of 
25 Dy rsbureg, and that sald bonds will be pore pared as soon as 


practicable after being voted, and will be delivered to said 


proclamation. 


company in accordance with the terms OT sal 
ee oe i. ——— y 20D tn Ol maniteal ataalk 
We further agree that there will be subscribed to the capital stock 
y | } } , ’ ’ ‘ s] ’ '- ‘ 
Of sald Paduc in and Memphis Railroad ( OhIpany the sum of filty 
.. ae } } , . Bi ‘ 
thousand dollars of private individual subscription by good and 
: : oa . 
bers upon condition that said road is built and has a 
rs 


solvent subseri 


depot located within one-half mile of the court-house at Dyersburg, 
: 1} 


and payable as follows: Twenty-five per cent. of the amounts of said 


; 
private subscription payable when the said road is constructed to 
the northern or southern line of said county and work thereon is 
commenced in Dyer county, the balance subject to calls of ten per 
cent. every thirty days. 

20 This latter amount of fifty thousand dollars we guarantee 


i 
will be subscribed and delivered LO said COMMpany Oh or before 
the 10th day of July, 1872. 


2—9)7 
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Witness our hands this June 20th, 1872. Lies 
T. E. RICHARDSON. 


TOM W. NEAL. 
JNO. S. KIFFINGTON. 
H. L. FOWLKAY. 
Ir. G. SAMPSON. 
C I. CORE. 
W. M. WATKINS. 
W. E. De BERRY. 
P. E. WILSON. 
B. C. BURGIS. 
W. C. DOYLE. 
WAT. SAMPSON. 
Ss. R. LATIA. 
I. F. CHILD 
A. M. STEVENS. 
C. P. CLARK. 
V. P. SUGG. 

G. SUGG. 
J. E. ROBERTS. 

». S&S. THURMOND. 
.R. WATSON. 
JNO. L. WEBB. 
ALF. STEVENS. 
JNO. SAWYER. 


\ 
Ke. 
y. 
I 


4 
a 
\ 


Therefore, resolved, That this company accepts the said obligation 

and its stipulations as the consideration for building and 

30 locating the road to and by the town of Dyersburg, and for 

building a depot thereon within half a mile of the court-house 

in Dyersburg; and,1in reliance on said obligation, the board agrees 
to so build and locate the road and so to locate the depot. 

2. That the $52,525 of private subscriptions this day tendered and 
received in pursuance of that portion of the above obligation which 
provides for the same is accepted upon the guaranty of its solvency 
by the above-named obligees. 


Which said resolution, having been seconded, was, upon motion, 
adopted. 
SPL. HILL. 
D. H. POSTON. 
TURLEY. 
Exhibit “ B” to stipulation. 


31 Plaintiff then offered in evidence the bonds and coupons 
sued on, of dates, numbers, maturities, and amounts follow- 
ing, viz: 

It was then agreed in open court by both parties that plaintiff had 
the coupon and bonds above named, and that all of said bonds were 
of like tenor and effect,save only as to numbers, dates, amounts, and 
maturities, and that all of said coupons were of like tenor and effeet, 
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suve only as LO umbers, dates, amounts, and maturities, aud that 
one of said bonds was in the words and figures following, viz: 

‘Bond No. — $950.00. 
The mayor and aldermen of the town of Dyersburg, in the State 
of ‘Tennessee, a corporation = chartered by act of the General 
Asse mii bly ’ of the state ) Tet Hiessee, by Lie q| li l] hed voters of 
vz aid town, under the be of an act of Legislature em- 
powering them so to do, by this -bond Promise LO pay to the 
bearer hereof, ten years after the date hereof, the sum of two hun- 
dred and fifty dollars, with interest at seven per centum per annum 
from this date payable seml-annnu: lly, at tl L\ hali in Dyers- 
burg, on presentation of the coupons hereto at wed, to aid in the 
construction of the P: id ue: ih and Me Lr} }) hi lroad: upon the CXr- 
prees canuliiihins, Wana | that the = rll shall be constructed 
to the town of Dyersburg, Tennessee, and hav depot of said rail- 
road located within half a mile of the court-house in said town. 
[In testimony whereof the mayor and aldermen of the town of 
Pe a age ray Os caused this d and the coupons 
3: attached to be signed by the mayor of said town and counter- 
signed by the recorder on this 10th day of M Ly, IS738 
[Seal May id Aldermen, Dyersburg, Tenn. ] 


Countersigned 


W.C. DOYLE, 


irther agreed 
figures following, 


Re cords _ 
And 


and 


that one of the 
V1Z: 


SS. 7D. 


The mayor and aldermen of Dyersburg, 
On the — day of ——, 15S—, e lolit 
being the semi-annual interest 


road hond No —— 


dollars 


‘ 


It 


parties 


Was 


th 
aac 


stipulated 
it the chart 


claimed to aut 
defendant might 
not formally offered, both in this court an 
of the United States, 
without being copied into the record. 
Plaintiff then rested. 
Defendant offered no evidence. 
This was all the evidence offered. 
The court found as facts that— 
Ist. That an ordinance 
June 5th, 
tuwn of 


SS had 
oJ) 


ry @e@ 
said coupons was In the 
. 


7 
due on Paducah an 


G FP. 
W.C 


if this cause should be 


CL ARK, Mayor. 


, words 


$8.70. 


Cll) in lil 
and 


angen 
‘-five cents. 


d Me :mphis rail- 


seven 


CLARK, 
DOYLE, 


Mayor. 
ee corder. 


open court by the attorneys of both 
r of the Mississippi River Railroad’ 
Company and all other acts of the L 
horize the subscription and issuance of 
be considered and treated in evid 


ecisiature of ‘Tennessee 
said bonds by 
ence, although 
Supreme Court 


to that Court, 


: 
’ 


lin the 


Carri d 


was regularly and legally adopted 
1872, by the board of mayor and : 
Dyersburg, ordering an election to be held by the 


ildermen of the 


12 EXSTEIN NORTON VS. THE MAYOR & ALDERMEN OF THE 


qualified voters of said town to determine whether the said town 
should subseribe for $50,000.00 of the capital stock of the Paducah 
and Memphis Railroad Company, to be paid for by said town by 
issuing to said railroad mo pare its negotiable bonds to that 
amount, bearing interest at 7 per cent., and payable at 10 years 
from date ; that on July 6th, 1872, said proposition was voted on by 
the qualified voters of said town, after 30 days’ notice of such elec- 
tion had been duly published in the newspaper of said town, when 
said proposition was carried by a vote of 126 for the subscription 
to two against it; that at a meeting of the board of mayor and 
aldermen of said town, held on July 6th, 1872, the returns 
36 of said election were duly and properly canvassed by said 
board, which, by ordinance then duly passed, declared the 
subscription on the terms of the ordinance of June 5th, 1872, was 
properly and legally carried in said election by the vote as before 
stated, and instructed the mayor to subscribe said sum of $50,000.00 
to the stock of the said railroad company upon the terms and con- 
ditions of said ordinance; that, acting pursuant to that authority, 
the mayor of said town, on May 10th, 1875, subscribed for and in 
the name of said town said sum to the capital stock of said com- 
pany, received certificate of stock therefor, issued and delivered the 
coupon bonds of said town forsaid amount to said railroad company, 
including those here in this suit; that when said coupon 
od bonds were so executed, issued, and delivered by said mayor 
to said railroad company the said company had laid the 
track of said road to the northern and southern line of Dyer county 
and commenced work on said railway within the limits of said 
county of Dyer; that plaintiff bought the bonds and coupons sued 
on herein in due course of trade for full value before maturity a 
without any knowledge or notice of any defect, infirmity, equity, o 
condition against the ‘liability of said town, except so far as ap ones 
on the face of said bonds: that before the bringing of this suit the 
said railroad had been constructed and was being operated its entire 
length from Paducah, Kentucky, to Memphis, ‘Tennessee, and was 
constructed to said town of Dyersburg, ‘Tennessee, and had a 
38 depot located within half a mile of the court-house in said 
town, the same having been done by the Chesapeake, Ohio 
and Southwestern R. R. Co. on or about the — day of , as set 
forth in the agreed statement of facts filed herein. 

The court ruled that no legislative authority whatever existed for 
the issuance by said defendant of the bonds and coupons sued on 
in this case. 

To which finding and ruling plaintiff then and there duly ex- 
cepted. 

The plaintiff requested the court to rule that under the facts 
found the defendant was authorized to execute, issue, and deliver to 
said railroad company the said bonds, which request was refused by 

the court, to which plaintiff then and there duly excepted. 
ov The court thereupon rendered judgment in favor of de- 

fendant, supporting its judgment by reading the same opinion 
filed in the case of Green vs. ‘Town of Dy ersburg 2 Flippin Reports. 


=? 


TOWN OF DYERSBURG. TENNESSEE. lo 


177, and directing, by consent of counsel, that the said opinion be 
filed as its opinion in this case and sent up with the transeript of 
the record as required by the rules of the Supreme Court. 

The plaintiff moved for a new trial, which motion was overruled 
by the court. 


To all of which plaintiff presents this his bill of e _ ions, which, 
being examined bv the judge presiding and found to be correct, is 


signed, sealed, and made a part of the record in this cause this the 
lith day of November, 1884. 
ki. S. HAMMOND, Judge, &e. [seat] 


1) We agree to the foregoing as a proper bill of exceptions. 
SP’'L HILL, For Def’d'ts. 
SMITH & COLLIER, 
lor Plaintiff. 
POSTON & POSTON, — 
kor Plainti . 
PARKS WN DRAP eR. 
hor Plaintiff. 
T. B. TURLEY, : 
For Def 'd'ts. 
| The President of the United States of America to the mar- 
shal of the western district of Tenn ssee, ( rreeting : 

You are hereby commanded to summon the mayor and aldermen 
of the town of Dyersburg, citizens of the State of Tennessee, if to 
be found within your district, to appear before the judge of the 
circuit court of the United States, in the sixth circuit, for the eastern 
division of the: western district of ‘Tennessee, at Jackson, in said 
district, on the fourth Monday in April next, and then and there to 
answer Extein Norton, citizen of the Stat ' New York, in a plea 
of debt, to the damage of the said plaintiff (as they says) eighty 
thousand dollars. ° Herein fail not, and have you then and there 
this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, and the seal of sai | circuit court, at said 
Jackson, this fifth dav of October, A. D. 1883, and the 107 of American 
Independence. 

foun. BELL W. ETHERIDGE, Clerk, 
By DAVID H. HAYNES, D. C. 


Know all men by these presents that we, Extein Norton and 
Poston & Poston, and held and firmly bound unto said defend- 
ants, The Mayor and Aldermen of the ‘Town of Dyersburg, in the 
sum of two hunded and fifty = but to be void on condition 
that the said defendants do pay and satisfy all costs that may accrue 
in that behalf in the prosecution of the me suit this day commenced 
by the said plaintiff in the circuit court of the United States for 
the western district of Tennessee, at said Memphis, against the said 
defendants; and also on failure of the said plaintiff to prosecute 
he said suit with effect; and also on failure of the defendants, if 
convicted, to pay said costs. 
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Witness our hands and seals this 5th day of Octo., A. D. 1888. 7 

EX TEIN NORTON, | SEAL 
By POSTON & POSTON. [seat 

POSTON & POSTON. [sEAL 

Approved by and acknowledged before Ie the Sth day of { etober, 

A. D. 1883. 

BELL W. ETHERIDGE, Clerk. 
W. LB. WEISIGER, D. C. 

(Endorsed :) No. 35. U.S.— court stern dist. Tennessee. [Ex- -- 
tein Norton vs. The Mayor & Ald rmen of the Town of Dyersburg. 
Summons. Returnable to — term, 1S8S-. -—— — -, attorney, Re- 
turned and filed at Jackson on tli 25 day of Octo., 15385. 

, clerk. ———, D.C. 

At Dyersburg, Tenn., and on the 16th day of October, 1883, | 
executed the within by leaving a certified copy hereof, together with 
a certified copy of the declaration, with Beverly Thomas, mayor of 
the town of Dversburg. 

M. T. WILLIAMSON, 
U.S. Marshal, 
By W. H. NEAL, Deputy. 
4? Declaration. 
“—~ 


In the Circuit Court of the United States for the Eastern Division 
of the Western District of Tennessee, Holden at Jackson, Tenn. 


EXTEIN NorTON 
vs. 


Ture Mayor AND ALDERMEN OF THE Town OF DYERSBURG, IN THE 
STATE OF TENNESSEE. 


Extein Norton, who isa citizen of the State of New York, sues the 
Mayor and Aldermen of the Town of Dye er ao which is a munic- 
ipal corporation created and chart ered by the State of Tennessee 
and located and having its situs in the county of Dyer, in said State, 

and in the western district of Tennessee, for the sum of e ighty 
43 thousand dollars, due upon the following bonds execute d_ and ~<» 
issued by said corporation on the 10th day of May, 1873, upon 
and in pursuance of lawful authority conferred for that purpose on 
said corporation, viz: Bonds numbers five, six, seven, eight, nine, 
ten, eleven, twelve, thirteen, fourteen, fifteen, sixteen, seventeen, 
eighteen, nineteen, twenty, twenty-one, twenty-two, twenty-three, 


twenty - four, twenty-five, twenty-six, twenty -seven, twenty - eight, 
twenty-nine. thirty, thirty- -one, thirty-two, thirty-three, thirty-four, 


a thirty-six, thirty-seven, thirty-eight, thirty-nine, and forty 
(5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25 2 36, 27, 98, 29, 30, ol, oz, 33. o4, dO ; 36, ol, 35, 39, and 40), each 
for the sum of five hundred dollars, and all due and payable at ten 
years from the date thereof, to wit, on the 10th day of May, 1883. 


TOWN OF DYERSBURG, 


TENNESSEE. 


5 


L4 ee ered, respectively, 41, 44, 52, 53, 59, 64, 
6D, 66, 67, GS, GO, 7 1, Ga bee 44. 40, Ae Lhe 4m 40, HD. and 
81, 86, 87, 88, 89, 90, 91, | 93, 94. 95. 96, 97. 98. | 100. 101. 102. 
103, 104, 105. 106, 10 ‘08,100, 110, 111, 112, 113, 114, 115, 116, 117, 
118, 119, and 120, each for the sum of two hundred and fifty dol- 
lars, and due and payable at ten years from the date thereof, or May 
10. 1SS3 
EE Ee respectively, 121, 122, 123, 124, 133, 144, 
150, 151, 153, 154, 155, 156, 157, 161, 162, 163, 164, 165, 166, 
167, 168, 169, 170, 171, 173. 40, 174, 175, 176, 177, 178, 179, 180, 
181, 182, 183, 184, 187, 188, 189, 190, 191, 192, 193, and 194, 195 
196. 197 198, 199, 200, 201, 202, 209, 210, 211, 212, 213, 214, 215 
and 216. Said bonds numbers 195, 196, 197, 198, 199, 200,201, 202 
209, 210, 211, 212, 213, 214, and 215 have 17 upons on each, each 
for $3.50, numbered from four to twent nelusive,-No. 4 matur- 
ing May 10th, coy the others at intervals of six months 
45 after that dat none gy 18 coupons, from 3 to 20, inclu- 
sive, for $5. gee No. 3 matu November 10, 1874 
and the others at intervals of six months thereafter, all for th 
sum of one hundred dollars, due and pay ten years from the 
date thereof, or May 10, 1885. 
The said Donds wereals payabie to the holder thereof ten years ater 
tne date of Same upon the condition that SiaLia Paducah and Mi his 


railroad shall be constructed to the town o Denim ‘finameaied 
and have ua depot ot sald railroad locate d hin half ii mile of the 
court-house in said town; and plaintiff avers that before the filing 
of this suit the said railroad was constructed to said town of Dyers- 
burg and ‘ depot of said railroad locate d Lon half il mil of the 
court-house 1 said town. 
tf And also upol COUPONS from like nds of the Saine series 
and numbered and maturing and mounts, respectively, 

as follows, viz: 

l coupon from each of bonds 35 and 36, due May 10, 1874. 

l Upon from each of bonds 35, 36, 38, and 39, due November 
10th, 1874 

| coupon from each of bonds 35, 36, 38, and 39, due May 10, 1875. 

1 coupon from each of bonds 35, 36, 38, and 39, due May 10, 1876 

1 coupon from each of bonds 35, 36, 38, and 39, due November 10, 
LS76. 

l coupon from each of bonds 35. 36. 38. and 39. due May 10, 1877. 

] coupon from each of bonds 35, 36, 38, and 39, due November 10, 
1877 

l coupon from each wwe rok 5, 6. 7 7 30, 33, im 
13, 14, 15, 16, 17, 18, 19, 2), ZZ, Zd, Sk, By 20, She BO, SU, BU, 3), 
32, 33, and 34, due May 10. 1878, 

1 coupon from each of above bonds, « due Nov'r 10, 1878. 


47 l sé éé sé éé éé 


l 
L coupon from each of above bonds, di 


| 


éé sé ‘ec 6s éé 


‘és és és é sé 


1 coupon from each of above bonds, dt 


$6 


we May 10, 1879 
Nov. 10, 1879 
“ May 10, 1880. 


Nov. 
May 


10, 
10. 


LSS0). 
ISS1. 


le 
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] coupon from each of bonds 35, 36, 37, 38, 39, 40, 5. 6, 7, 8, 9,10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 
o0, 31, 382, 33, and 34, due November 10. 188] 

1 coupon from each of bonds, 35, 36, 37, 58, 39, and 10, due May 
10, 1882. 

] coupon ron 1 €ac h of above bonds. due Novy. LO, TSS. 

] ” a % “ May 10, 1585. 

All of the above-described coupons are for the sum of seventeen 
& =5°; dollars each 

Also on 1 coupon from each of bonds 91. 92. 95, 4. QF. 96. 97, 9S, 


99, 100, 101, 102, due May 10th, 1874, and 1 coupon from each of 


bonds Nos. 52, 53, 59, 86, 87, 88, 89, 90, 105, 91, 92, 98, 94, 95, 96, 97, 
98, 99, 100, 101, 102, due November 10, 1874. 
1 coupon from each of above last bonds and Nos. 41, 44, due May 
10, 1875. 
48 1 coupon from each of bonds 52, 53, 59, 86, 87, 88, 89, 90, 
105, 91, 92, 98, 94, 95, 96, 97, 98, 99, 100, 101, 102, 41, 44, due 
November 10, 1875. 

1 coupon from each of above bonds, due May 10, 1876. 

] “ ” 4 Nov. 10, 1876. 

1 coupon from each of bonds 52, 53, 59, 86, 87, 88, 89, 90, 103, 
104, 105, 67, 68, 69, 70, 91, 92, 98, 94, 95, 96, 97, 98, 99, 100, 101, 
102, 113, 114, 115 », 116, 117, 118, 119, 120, 41, 44, due May 10, 1877. 

1 coupon from each of above bonds, due November 10, 1877. 

1 coupon from each of bonds 52, D8, | 59, 86, 87, 88, 89, 90, 103, 
104, 105, 67, 68, 69, 70, 91, 92, 93, 94, 95, 96, 97, 98, 99, 100, 101, 
102, 115, 114, 115, 116, 117, 118, 119, 120, 11, 44, 64, 65, 66, 71, 72, 

10, 74, 7 ie dD, 76, di, 78, 79, ou, and 5], due M: ay LO, 1875. 


1 coupon from each above bonds, due Noy. 10, 1878. 
1 “ A , May 10, 1879. 
1 . “ “ “Nov. 10, 1879. 
l i . we May 10, 1880. 
1 coupon from each above bonds, due Nov. 10, 1880. 
49 1 ” 7 " “ May 10, 1881. 
1 ” ’ ss and also Nos. 106, 107, 


108, 109, 110, 111, 112, due November 10, 1881. 

1 coupon from each of bonds 52, 53, 59, 86, 87, 88, 89, 90, 103, 
104, 105, 67, 68, 69, 70, 91, 92, 93, 94, 95, 96, 97, 98, 99, 100, 101, 102. 
113, 114, 115, 116, 117, 118, 119, 120, 41, 44, 106, 107, 108, 109, 110, 
111, 119. due May 10, 1882 

* coupon from each of above bonds, due November 10, 1882. 

1 coupon from each of above bonds, due May 10, 1883 

All of above lJast-described coupons being for the sum of eight 
& ;',°; dollars each; also on— 

1 coupon from each of bonds 121, 122, 123, and 124, due Novem- 
ber 10, 187 4. 

1 coupon from each of same, due May 10, 187! 

] coupon from each of same bonds, due Noy. 10, 1875. 

¥“ “ May 10, 1876. 

1 coupon from each of same bonds, due Noy. 10, 1876. 


= 
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AQ) coupon from each of bonds 21. 122. 123. 124. L161, L62 
163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 173, 174, 175, 
176, 177, 178, 179, 180, 181, 182, 183, 184, 187, 188, 189, 190, 191, 


192, 193, Ty 133, due May 10, 1877. 
l coupon from each of same bonds, due November 10, 1877. 
coupon from each of above-numbered bonds and ulso Nos. 144, 

1o0, 151, 152, 153, 1lo4, 155, 156, 157, due May 10, 1878, and— 

l coupon from each of last-named bonds, due November 10, 1878. 

| from each of same. due May 10, 1879 

| ' , “ Nov. 10, 1879 

. , “ May 10, 1880 

7 a “ Novy. 10. 1880. 

May 10, 1881 

Nov. 10. ISS] 

l cou Lpronl from each of bonds 1: Z1, 122, 125, 124, 165, 162, 1 

165, 166, 167, 168, 169, 170, 171, 172, 173, 174, 175, 176, ] 

179, 180, 181, = 183, 184, 187, 188, 189, 190, 191, 192, 193, 194. 

133, all due May 10, 1882. 


| COUpPOn from each of Sime, due NOV. LO. LSS. 
ol | coupon from each of same, dus May 10, 1585. 

All of the above last-named coupons are each for the sum 
of three & »°. dollars. 


The plaintiff became the holder and owner of sald bonds and cou- 
pons before their respective maturities for value and without notice 
of any defect or infirmity therein and in th due course of trade. 

The said bonds and coupons are now here to the court shown, 
and, though due, are wholly unpaid, together with interest thereon, 
to plaintiff’s damage, eighty thousand dollars, for which he now 
here sues. 

PARKS & DRAPER, 
HOLMES CUMMINGS, anpb 
POSTON & POSTON. 

Attorneys for Plaintiffs. 


pH? Endorsed riled Oct. D, LSSo. be 1] Kitheridge, el’k " W. b. 
Weiseiger, D. C. 


Def. ndant’s Plea 


In the Cireuit Court of the United States for the Eastern Division 
of the Western District of Tennessee, Sitting at Jackson, Tennes- 
SCC. 
EXTEIN NORTON 
Ss. 
Mayor & ALDERMEN OF THE Town OF DYERSBURG. 
And now comes the defendant corporation, by their attorney, and 
for plea in this behalf says— 
It is not indebted to the plaintiff the manner and form 
as the plaintiff in his declaration es alleged, and of this it 
puts itself upon the country. 


. 
- 
— 

ee 


SP’L HILL, Att’y. 
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And the defendant corporation comes and for further plea says that 
the bondsand coupons mentioned andsued on in the plaintiff's decla- 
ration in thiscauseare notthe bondsor couponsof this defendant, and 
that neither of said bonds or coupons were ever executed by this 
defendant or by any one thereunto by this defendant or otherwise 
lawfully authorized to execute the same or any part of the Same, 
and that neither one or more of said bonds or coupons is the act or 
deed of this defendant, and of this it puts itself upon the country. 


SP’L HILL, Att'y. | 


54 Endorsement on plea : Oath waived. Poston & Poston, 
Parks & Draper, for plaintiff 


And plaintiff joins issue with defendant Ol} the LWO foregoing 


pleas. 

POSTON & POSTON, 

PARKS & DRAPER, 
Attys for Plaintiff. 


Endorsed: Filed Octo. 25rd, 1883. Bell Etheridge, cl’k, by D. Hi. 
Haynes, D. C. 


55 UNITED STATES OF AMERICA, 
Eastern Division of the Western District of Tennessee: 


In the Circuit Court of the United States within and for the East- 
ern Division of the Western District of Tennessee, in the Sixth 
Judicial Circuit thereof. 

Proceedings had in said court, at a regular term thereof begun 
and held for its October term, A. D. 1884, at the United States court- 
house, in the city of Jackson, in said district, on, to wit, the 11th 
day of November, A. D. 1884, in the following cause, to wit: 


EXxTEIN Norton, Plaintiff, | 
i wea re » No. 35 
Tue Mayor AND ALDERMEN OF THE Town OF Dyerspura, { ~-* ~~" 
Defendant. } 


This cause was this day heard by the court under the written 
stipulation of the parties waiving a jury and agreeing that the 
court should try and determine all questions of law and fact in this 
‘ause, when the court found the issues of law and fact with the de- 
fendant, and it is therefore considered and adjudged by the court 
that the defendant go hence and recover of the plaintiff and his se- 
curity the cost in this behalf expended, for which execution may 
issue; and thereupon the plaintiff moved the court for a new trial. 


© 
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nh Opinion of the Court. 


Circuit Court, Western District of Tennessee. 
THOMAS GREEN vs. Town oF DYERSBURG. 
JuLY 5, 1879. 

1. Municipal bonds, railroad subscription —Where a town is au- 
thorized by statute to subscrite to the capital stock of a railroad 
company and is required to pay the subscription in “ not exceed- 
ing” six annual installments, and is further authorized to antici- 
pate the collection of taxes by issuing “short bonds” bearing six 
per cent interest : 

Held that the proper construction of the act requires the bonds 

to mature at a date not longer than the assessment of taxes 
o7 are due and payable, and that bonds payable in ten years 

and bearing seven per cent. interest are unauthorized by the 
act. ‘These requirements are not directory only, but imperative, and 
must be complied with by the town. ‘The bonds on their face show 
non-compliance with the statute, and there can be no bona fide holder 
for value of such bonds. 

2. Same, article 2, section 29, constitution of Tennessee.—Neither 


ee 


. 


article 2, section 29, of the constitution of Tennessee of 1870, nor the 
act of January 25, 1871, chapter o0, code, 491a, passed to enforce it, 
confers any power upon municipal corporations to issue bonds in 
payment of a stock subscription to railroads. The only effect of that 
act is to require a three-fourths vote of the citizens of the 
08 town as a prerequisite, and to designate the county court or 
the board of mayor and aldermen as the agents to execute 
whatever powers exist in the particular case. The powers must be 
found elsewhere in the statutes; nor does the first clause of the 
second sub-section of the act confer anv power to issue bonds under 
the second clause of the sub-section relating to stock subscriptions, 
even if the first clause can be held to authorize in itself bonds to be 
issued, when “credit is given or loaned” in aid of a railroad. Giv- 
ing or lending credit and subscribing stock are essentially different. 
». Same, act of 1842. chapter 117. code, 1142. et seq.—This act, as 
modified by the constitution and subsequent legislation, 1s the gen- 
eral law under which all corporations must act in subseribing 
Ov stock to railroads. It confers no express power to issue bonds 
in payment of the subscriptions, and unless such power Is 
conferred by some other enactment no corporation can issue bonds 
in payment of a subscription to capital stock, but must pursue 
the requirements of this act. There is no statute conferring any ex- 
press power on the town of Dyersburg to pay its subscription to the 
Paducah & Memphis Railroad Company’s capital stock in ten-year 
bonds bearing seven per cent. interest, and none can be implied 
from the authority conferred upon it by this act and its amend- 
ments. 
4. Same, implied power to issue bonds.—There is no implied 
power in a municipal corporation to issue negutiable bonds in pay- 
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ment of a debt which it is authorized to contract. No de 
60 cision of the Supreme Court of the United States or of the 

supreme court of Tennessee has so adjudicated, and in the 
absence of any controlling decision to that effect this court holds 
that the power must be expressly conferred or necessarily implied 
from some power given other than the bare authority to contract a 
debt for a particular purpose, whether it be a corporate purpose or 
not. Public safety requires that the implication in favor of such 
power shall not be extended beyond the point to which they have 
already gone. Bona fide holders wiil be protected against the 
irregular exercise of granted authority, but the authority itself should 
not be created by judicial decree upon unnecessary implication. 

5. Same, conditions precedent—Where a bond upon its 
61 face promises to pay a sum of money to a railroad company 
“upon the express condition, however, that said railroad shall 
be constructed to the town of Dyersburg, Tennessee, and have a 
depot of said railroad located within half a mile of the court-house 
in said town,” it isa condition precedent te the payment of the 
money and not a mere covenant of the railroad company to so con- 
struct the road, for the breach of which compensation in damages 1s 
the remedy. No holder of the coupons can recover on them with- 
out showing either the performance or a readiness to perform the 
condition. The bond itself charges the purchaser with notice of the 
condition, and it is he that trusts the railroad company and not the 
town. 
6. Same, rules of construction.—It is a universal rule of 

62 construction of such instruments that the actual intention of 

the parties will prevail over that reached by any technical 
rnles prescribed for ascertaining the intention, and therefore neither 
the rule that if part of the money be payable before the covenant on 
either side is to be performed nor the other rule that if the prom- 
issor has received part of the consideration the covenants shall be 
held to be independent of each other will override the intention 
manifested by the contract that the railroad should be built before 
the money can be demanded. These rules have always yielded to 
a clear manifestation of a different intention. The rule as to pay- 
ment by installment does not apply to installments of interest, but 

only where the principal is so payable. The rule as to part 
63 performance does not apply where the part unperformed is 

the essential consideration. 

7. Same, reasonable time—If no time be specified for the per- 
formance of the condition to construct the road the law implies a 
reasonable time; and when the amendment to the charter of the 
company of January 27, 1870, chapter 49, section 5, required the 
road to be completed within seven years from that date this will be 
taken as the time within which the condition should be performed, 
the bonds being dated on the 10th of May, 1873, and subsequent to 
the amendment. 

On the 21st day of March, 1878, in the United States circuit court, 
at Memphis, this suit was brought upon past-due coupons of bonds 
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issued by the town of Dyersburg, of which the following are sam- 
ples, both of the bonds and coupons: 


64 (Coupon $5.75.) 


The mayorand aldermen of Dyersburg, Tenn., will pay the bearer, 
on the 10th day of Nov., 1873, eight dollars and seventy-five cents, 
being the semi-annual interest due on Paducah & Memphis Rail- 
road bond No. 9654. 

C. P. CLARK, Mayor. 
W. U. DOYLE, Record ve 


(Bond No. 9654. ) (S?50.00. ) 
The mayor and aldermen of the town of Dyersburg, in the State 
of ‘Tennessee, a corporation duly chartered by act of the General 
Asse mbly of the State of ‘Tennessee, by the qualific d voters of sald 
town, under the provisions of an act of the Legislature empowering 
them so to do, by this bond promise to pay to the holders thereof, 
ten years after the date thereof, the sum of two hundred and fifty 
dollars, with interest at seven per centum per annum from 
65 this date, payable semi-annually at the city hall in Dyers- 
burg on presentation of the coupons hereto attached, to aid 
in the construction of the Paducah & Memphis railroad, upon 
the CX press condition, however, that the said railroad shall be con- 
structed to the town of Dyersburg, ‘Tennessee, and have a depot of 
said railroad located within half a mile of the court-house in said 
town. 
In testimony whereof, etc., this the 10th day of May, L875. 
| SEAI .| C. P. CLARK, Mayor. 
W. C. DOYLE, Recorder. 


~ 


The defendant corporation filed six pleas to the declaration : 

1. The first plea sets out the application of the railroad company 
for a subscription of $50,000 to its capital stock, to be paid in ten- 
year coupon bonds, at seven per cent. interest, to aid in the 

66 construction of the road through Dyer county; the passage 
of an ordinance submitting the proposition to the voters of 

the town to subscribe and pay for the stock upon certain conditions 
among others the following: “The above subscription is made on 
the condition that the Paducah & Memphis railroad is to be located 
and built to Dyersburg and il depot of said road to be located within 
one-half mile of the court-house, without which condition, ac- 
cepted by the said railroad company, this subscription to be 
void and no bonds shall be issued, and this condition shall be 
\\ ritten or printed, if deemed necessary by the Inayor, on the face 
of said bonds. The acceptance by the officers of said railroad 
company of any portion of the bonds herein authorized to be 

G7 issued shall bind said company fully to the terms and condi- 
tions of said subscription, as set forth in all the sections of 

this ordinance; the ratification of this proposition by the voters at 
an election; the passage of an ordinance authorizing the mayor to 
subscribe for the stock upon the.conditions imposed by the ordl- 
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nance; the application to the company to subscribe on the terms 
and conditions mentioned ; the acceptance by it of the proposition 
and the spreading on the minutes of the railroad company of the 
proceedings of the board of mayor and aldermen of the town at the 
time of this acceptance.” The plea then aversthat the conditions upon 

which the town was authorized to become a stockholder have 
68 never been complied with by the railroad company, without 

which the defendant corporation had no authority to issue 
the bonds, and the coupons sued on are not its act and deed. 

2. The second plea is a simple plea of non est factum. 

3. The third plea, after setting out the same facts as those stated 
in the first plea, avers that the bonds had printed on their face the 
said conditions in the following words, to wit: “Upon the express 
condition, however, that said railroad shall be constructed to the 
town of Dyersburg, Tennessee, and have a depot located within 
half a mile of the court house in said town;” that there was no 
other or different authority to issue the bonds, and no other or 

different consideration than that set out in the plea; 
69 that the bonds were delivered to the plaintiff or his assignors 
by the railroad company without the knowledge of or consent 
of the defendant corporation and without any authority from it; 
that at the time of said delivery the company had not built its road 
to Dyersburg nor located a depot within half a mile of the court- 
house, nor has it at any time since done so, of all which the plain- 
tiff had notice; that the coupons sued on are the coupons of the 
said. bonds and none other; that the stock of the company had be- 
come worthless and the corporation dissolved by the foreclosure of 
a mortgage made by it and on the purchase of its property and 
franchises by a new company, and, therefore, that the con- 
70 sideration had wholly failed, of which plaintiff had notice. 
4. The fourth plea craves oyer of the coupons and bonds 
and sets them out in hxe verba, and then avers.that the defendant 
corporation had never been authorized by any law of the General 
Assembly of the State of Tennessee, nor by any election of the 
qualified voters of the town, to lend its aid to said railroad company 
by the issuance of the bonds aforesaid, as required by the 29th sec- 
tion of article II of the constitution of the State, of which plaintiff 
had notice. 

5. The fifth plea craves oyer and sets out the bonds and coupons, 

-and avers that the whole series of $50,000 bonds was delivered to 
the railroad company on the express condition that thev were 
71 not to be negotiated, nor to become due and payable except 
upon the express condition that the railroad should be con- 
structed to the town of Dyersburg and a depot located within half 
a mile of the court-house, and avers that this has never been done. 

6. The sixth plea avers that the defendant corporation did not 
undertake and promise in manner and form, ete., to which plaintiff 
has joined issue. , 

The plaintiff demurs to the first five pleas and assigns the follow- 
ing grounds: | 

1. ‘To the first plea, that the conditions mentioned that the railroad 
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lepot located within half a 
ILIONS the execution or pecr- 


should be built to Dyersburg and its 
mile of the court-house were not cond 
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formance of which were precedent to the issuance of the bonds nor 
to the liability of the defendant. on them. but only a condi- 
iz tion that the company shouid ace 0 the terms of the sul- 


scription by agreeing to build the road to the town and locate 
the depot within half a mile of the court-house. 

‘To the second plea, that being a plea of non est factum it is not 
sworn to. 

To the third plea, first, the same ground of demurrer as that 
taken to the first plea, as above stated, viz., that the plea shows that 
the company accepted the terms of the subscription, which was the 
only condition, precedent to the issuance of the bonds, as shown by 
the plea; second, that the plea is double in pleading a want of com- 
pliance with an alleged condition precedent, and at the same time 
a failure of consideration ; third, that on the averments of the plea 
itself the plaintiff is shown to be an innocent purchaser for value 

without notice. 
73 t. To the fourth plea, that on the face of the plea it isshown 
that an election was held and that the Legislature of Tennes- 
Sec he by law authorized the bonds to be issued. 

. To the fifth plea, that it appears by th 4, lea that the plaintiff 
was an innocent purchaser for value without notice. 

The charter of the railroad company author aid corporations, cities, 
and counties to subscribe stock, but contains no authority for munie- 
ipal corporations to issue bonds unless it is implied from the power 
to subseribe. Chap. 42, § 30, acts 18558, p. 79. The general railroad 
subscription laws, authorizing all counties and incorporated towns 
to subscribe for stock, contains no express power to issue bonds 1 

payment of such subscriptions, but requires the levy of a tax 
74 to meet the installments of subscription as made, and directs 
the tax collector, as fast as he makes collections, to pay the 
amounts over to the company; and to meet unexpected contingen 
cies, the corporation may anticipate the eal ction of the railroad ta 
by issuing warrants bearing six per cent. interest, payable at seioh 
tines as may be desired by the railroad company, the warrants to 
be received in payment of the stock. ‘Thomp. & Steg. Code, §§ 1142- 
1165. By an act of March 13, 1868, ch. 72, S. 4, § 1148 of the code 
was amended by adding to it the words “an - shall issue the bonds 
when called for:” and by an act (found among the private acts) of De- 
cember 9, 1868, ch. 11, 8. 26, said § 1148 was su bsequently and fur- 
ther amended by omitting the words “and shall issue the bonds when 
called for,” thereby leaving the section as it was before the amend- 
ment of March 13, 1866, except as to matter not pertinent 
70 here. By section 29, art. II, of the constitution of 1870, which 
went into effect May 5 of that year, it is ordained that “ the 
credit of no county, city, or town shi ill be given or loaned to or in 
aid of any person, company, association, or corporation except upon 
an election to be first held by the qualified voters of such county, 
city, or town, and the assent of three-fourths of the votes cast at said 
election ; nor shall any county, city, or town become a stockholder 
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with others in any company, association, or corporation except upon 
a like election and the assent of a like majority.” The act of Janu- 
ary 23, 1871, entitled “An act to enforce section 29, article II, of the 
constitution,” ch. 30, Thomp. & Steg. Code, 491a, enacts that the 

counties and incorporated towns in the State may impose 


76 taxes for county and corporate purposes upon the conditions 


named therein, one of which is: “Second. The credit of no. 


county, city, or town shall be given or loaned to or in aid of any 
person, company, association, or corporation except, first, upon the 


consent of a majority of * * * the board of mayor and alder- 
men * * * of such city or town, and upon an election afterwards 
held by the qualified votersof said * * * city or town and the 


assent of three-fourths of the votes cast at said election, * * * and 
if the assent of three-fourths of the voters of such * * * city or 
town is had, then the * * * board of mayor and aldermen 
* * * shall have full power to make and execute all necessary 
orders, bonds, and payments in order to carry out such loan or 
credit voted for as prescribed in this act; nor shall any county, city, 
or town become a stockholder with others in any company, 
77 association, or corporation except upon a like election and the 
assent of a like majority as prescribed in this act.” 

By the act of February 26, 1869, chap. 59, § 20, it was enacted, 
“That it shall be lawful for the town of Dyersburg to make a cor- 
porate subscription to the capital stock of the Mississippi River 
Railroad Company (afterwards the Paducah & Memphis Railroad 
Company) not to exceed fifty thousand dollars in amount, payable, 
in not exceeding four years, by annual assessments levied by the 
board of trustees of said town and collected as other moneys are, 
and bonds of the town may be issued in anticipation of such collec- 
tions collected for town purposes,” with a proviso that there shall 
be a previous election and the subscriptions authorized by a ma- 

jority vote. 
78 By the act of February 8, 1870, chap. 55, § 18, relating to 
the subscription of Haywood and Dyer counties to the Browns- 
ville & Ohio and to the Mississippi River Railroad Companies, it was 
enacted, “ That stock which had been subscribed or may hereafter be 
subscribed by any county, city, or incorporation to said railroad 
companies inay be made payable in six annual payments; and it 
shall be lawful for county courts and the corporate authorities of any 
city or town making such subscription to issue short bonds, bearing 
interest at the rate of six per centum per annum, to said railroad 
companies in anticipation of the collection of annual levies, if thereby 
the construction of the roads can be facilitated.” 
sy the act of December 16, 1871, chap. 122, where an election 
previously held had authorized a subscription to the capital 
79 stock by as much as three-fourths of the qualified voters, so 
that the election would be within the constitutional require- 
ment as to the number of votes to authorize a subscription, “ such 
subscription shall be deemed a valid and legal subscription,” not- 
withstanding the same was in excess of the amount authorized by 
the code, §§ 1142 et seg. This act also allowed a new vote to be 
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taken in case of doubt, and by the act of December 15, 1871, chap. 
12, these sections of the code were still further repealed and modi- 
fied as to the restrictions on the amount of subscriptions authorized, 
but neither of these acts authorize- in terms any bonds to be issued. 

The averments in the pleadings do not show that anything was 
done under the special act of February 20, 1869, chap. 59, 
80 $ 20, but it is stated in argument and does appear by the 
record of the proceedings of the town, which is referred to in 
the pleas, that on the 12th day of September, 1871, an eleetion was 
held authorizing a subscription to this railroad company of $50,000, 
which “ was held” to be illegal because excessive in amount, but it 
does not appear by said record of town proceedings that the sub- 
scription voted on that day was to be paid in bonds. This appears 
to be the fact, however. as to the election of July 5, 1872, on the re- 
sult of which these bonds were in fact issued. 


GREEN vs. TOWN OF DYERSBURG. 


Humes & Poston and J. P. Meux for plaintiff; Harris, MeKissick 
& Turley for defendant. 


8] HAMMOND, ./.: 

Some of the grounds of this demurrer, as stated, are rather 
in the nature of replications, but I shall treat it as raising the ques- 
tions made in the argument. 

The first question is as to the power of the town to issue these 
bonds. The supreme court have declared that “a municipal corpo- 
ration cannot issue bonds in aid of extraneous objects without legis- 
lative authority, of which all persons dealing with such bonds must 
take notice at their peril.” Ottawa vs. Perkins, 94 U.S., 260-262. 
And they are equally invalid in the hands of innocent purchasers. 
Marsh v. Fulton County, 10 Wall., 676. The argument of the de- 
fendant’s counsel denying the legislative authority to issue these 
bonds is based upon a distinction between paying for a subscription 

to the capital stock of the railroad company by levying LaXes 
§2 and paying the money and issuing bonds in payment of the 

subscription, and it is contended that, there being no express 
power granted LO issue bonds in payment of subscription to stock, 
none will be implied, and the case of the Police Jury v. Britton, 15 
Wall., 566, and the cases cited in Dillon on Municipal Corporations, 
§ 407 and note, and Folsom v. School District, 11 Chicago Leg. News, 
226, are relied on. The plaintiff contends that the statutes referred 
to in the statement of the case confer express power to issue these 
bonds, and, if not, then that the power is a necessary implication 
from the authority given to make the subscription to the capital 
stock of the railroad company. 

The act of March 13, 1868, amending the code would undoubtedly 

have been sufficient to support these bonds if it had not been 
83 subsequently modified by the act of December 9, 1868, chap. 
11,§ 26. The act of December 16, 1871, does not confer any 
new power or enlarge the powers of the town in the matter of issu 
ing bonds. It clearly contemplates subscription under the code, 
4—207 
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1142 ef seq., and only removes the restrictions there found as to the 
amount allowed to be subscribed by the town. The recital in the 
record of the town proceedings, referring to the election of Septem- 
ber, 1871, and the act of December 16, 1871, authorizing them to 
revote the subscription, shows conclusively that the town authorities 
supposed that they were making this subscription under the provis- 
ions of the code, § 1142 et seq., as modified by the special acts relat- 
ing to this particular town, as no doubt they were. Neither is 
there anything in the act of December 15, 1871, chap. 129, 
54 which confers on this town the power to issue these bonds 
nor anything from which such power may be implied. 

The act of February 26, 1869, chap. 59, § 20, as modified by the 
act of February 8, 1870, chap. 55,4 18, unquestionably authorizes 
the town to issue short bonds, whatever that may mean, bearing six 
per cent. interest, “in anticipation of the collection of the annual 
levies.” By the very terms of these acts the subscription is paya- 
ble in four or six years, and I think the proper construction 
is that the bonds shall not be longer running to maturity 
than the time within which the subscription is payable. The 
bonds are only to anticipate the annual collections of taxes to 

pay the subscription, which must all be paid “in not 
85 exceeding ” four or six years. ‘The Legislature did not con- 

template that the people should be burdened with a long 
debt, bearing interest from date, when the statute required that the 
taxes to pay the subscription should be levied and paid within a 
time specified in the act itself. If bonds were issued under the 
power conferred by these statutes necessarily they must be payable 
when the taxes levied to pay them are collected, for it is not to be 
supposed that the town would be required to levy and collect the 
taxes and keep them in the treasury idle to meet bonds maturing 
years after the collections are made. It is not like the case of Ross 

v. Anderson County, Supreme Court Tenn., MSS. Opinion, 
86 1874, at Knoxville, not yet reported, where the statute au- 

thorized thirty-years’ bonds to be issued and the county, in 
exact compliance with the statute, issued bonds for that time, but 
upon a vote of the people proposing to pay the subscription in six 
annual installments. At the time the vote was taken in that case 
the statute made no other requirement as to the time of payment 
than that not more than thirty-three and one-third per cent. of the 
subscription should be collected in one year. Act 1852, chap. 117, 
§ 8, Code, § 1154. Here the requirement of the statute was that the 
amountshould be paid in six years. There a subsequentstatute varied 
the terms which the vote had fixed. Here the vote varies the terms 
which the statute has fixed. Nor is this like the case of L. & N. R.R. 

Co. v. Davidson County, 1 Sneed, 634, where it was held that the 
$7 act of 1852did not prohibit the county from making morethan 

three installments. A comparison of section 8 of the act of 
1852, chap. 117, with section 20 of the act of 1869, chap. 59, and 
with section 18 of the act of 1870, chap. 55, shows that while under 
the act of 1852 there was no other restriction than that the time was 
not to be less than three years under the two latter acts the time 
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fixed is “ not exceeding” six years. This is the necessary construc 
tion of the two aets of 1869 and 1870 taken together, even if it be 
admitted that the act of 1870, a yplyin r to any city or Incorpor: : 
tion, was intended to modify the special act of 1869 ap plying gr only 
to the town of Dyersburg In this view the de parture from these 
acts cannot be regarded as falling within the fourth resolu- 

SS tion pb rage y=: in R. R. Co. v. Davidson County supra. The 
principle of dire E> statutes cannot be applied here and the 
iority conte rred must be pursued lth its material requirements. 
nston vs. T. & PLR 4 | Baxter, 6] 
Besides these acts only allowed six per cent. interest and the bonds 


here bear seven per cent. ‘This cannot be a change within the dis- 
cretion of the town to make: it isan ad tit nal | yurden, not il benefi- 
Clal modification of the reqt irements of the statute. I filin not une- 


mindful of the conventional interest act of February 23. 1870. ch: Lp). 


Oy), allow ny an Increase by contract to any rate not greater | than { ten 
per cent. It will be observed that the first of these Dyersburg acts 
a no rate hey interest for the bonds, and the second, 

89 limiting the rate to six per cent., was passed only a few days 
by fore the prccrtier tral rate of interest act just referred to, 

the latter being a general public law and the former a special pri- 
vate act. I do not think, under the gen il law, the town could 
— the rate of interest. It was a municipal corporation 
acti der il special eri int of we w Cr, which coul m not t be exceeded, 
The pe is that these bonds, being for a longer time and greater 
rate of interest than allowed aan r these two ork cannot be sup- 
ported by them. Bell vw. R. R. Co., 4 inne sy. New Albany 7%, 
Burke, 11 Wall., 96. The ease does not come within the case of 
Rock Creek v. Strong, 96 U. S., 251, and M: rion County v. Clark, 94 
U.S.. 278. where there was a substantial compli: ince with 

90 the legislative requirement. Dillon on Municipal Corpora= 
tions, § 414. It may be that if the bonds had been issued 
——e LO the terms of the Act the Vy would he valid, pro tanto, for 
ix per cent. interest, as ruled in Quincey v. Warfield, 25 Ill, 317; 
but, in the exercise of these special powers to impose the burdens of 
taxation upon a community, corporations should be held to a strict 
exercise of them, ages ‘ularly in view of the peril to which the com- 
munity is subject by a fraudulent use of such powers. Any 
sibidiaaied of these bonds On looking LO these statutes would 


_ 


see at once that the bonds were not such iis the statute con- 


templated. Marsh v Fulton Co., supra _The remaining claim 
for express power to issue these ids is based on the act 
91 of January 23, 1871, chap. 50, ae ag f ‘91a. It is argued for 


plaintiff that the last clause of the second sub-section of sec- 
tion 1 of that act authorizes a town to subscribe for stock, and that 
the clause immediately preceding authorizes the board of mayor 
and aldermen to issue bonds in payment. It is manifest, however, 
that this construction is strained and wholly unauthorized by either 
the grammatical structure of the section or by any natural interpre- 
tation of it. The section follows identically the language of the con- 
stitution in its restrictive clauses, and it is evident that both intend 
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to indicate two corporate methods of giving aid to other persons or 
corporations ; one of these methods—that of becoming a stockholder 

in a company—had been, so far as relates to encouragement of 
92 railroad building by stock subscriptions, regulated by a gen- 

eral law since the act of January 22, 1852, chap. 117, often, 
however, modified by special acts 1n particular cases, $ 1] 12, el se q.; 
the other method—that of giving or lending the credit of the city or 
town—had never been the subject of any general statute, and was 
always regulated by special acts In particular eases. The two 
methods are entirely distinct in their nature and essential iIngredi- 
ents. L. & N. R. R. Co. v. State of Tennessee, 8 Heisk, 663, and cases. 
cited arguendo, p. 667. It happens that, as to railroad building, 
they both aid and encourage it : but the constitution and the 
ACt apply to all corporate contracts within the scope of “ cor- 


‘ porate purposes, and to none. other. Neither confers any 


authority either to lend, credit, or subscribe stock; but if the 

authority exists elsewhere this act regulates lis exercise 
93 according to the constitution and designates the county 

court or the board of mayor and aldermen as the agents 
who shall issue the bonds when credit is lent or given. The valid- 
ity of these railroad bonds and subscriptions all depend on the con- 
struction given by the supreme court to the old constitution, that 
the promotion of railroads is a legitimate “corporate purpose,” and 
not upon any legislative power to authorize corporations to engage 
in extraneous enterprises. Nichol v. Nashville, 9 Humph., 250; L. 
& N. R. R. Co. v. Davidson County, supra. Interpreting the consti- 


tutional restrictions of 1870 and this act passed to enforce them by 


the previous legislative and judicial decisions, this giving or !end- 
ing the credit of a county, city, or town to some other person, 
94 company, association, or corporation means supporting the 
credit of such other person, etc., by guarranties, indorsements, 
or contracts of like character, and possibly donations or loans in 
aid of the enterprise, which must be a corporate purpose. Dillon 
Municipal Corp., § 395; Nichol v. Nashville, 9 Humph., 250, and 
cases cited in Cooper’s edition ; L. & N. R. R. Co. v. Davidson County, 
supra, The credit cannot be given or Jent nor the subscription be 
made upon the authority of this act, for it confers none. It regulates 
in certain respects the general subject and harmonizes all the statutes 
with the constitution. When the corporation subscribes for stock 
it must follow the general law on that subject or some special law 
provided for it. The only effect of this act or the constitu- 
95 tional provision referred to in it on the general law, and it 
so affects all special laws as well, is to abrogate all provisions 
allowing the subscription for stock to be made on less than a three- 
fourths vote of the qualified electors voting at the election in favor 
of it. In all other respects the statutes authorizing subscriptions 
remain as thev were before this act was passed. I am therefore of 
opinion that there is no express authority given by any statute to 
the town of Dyersburg to issue these bonds. 
It is insisted by the plaintiff that there is a power to pay the sub- 
scription in bonds to be implied from the authority to make the 
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subscription, whether we look to the authority as contained in the 
railroad charter or to the general law authorizing such sub- 
96 scriptions. The authorities on this question are conflicting. 
Dillon on Mun. Corp., $$ 83,106; Dillon on Municipal Bonds, 
$62: Daniel on Negotiable Instruments,.§§ 1530, 1532, 1533. Ido 
not think there ts any case decided Dy the Supreme Court of the 
United States which supports such an implied power under a general 
law containing the restrictions found in these Tennessee statutes. 
Code, §§ 1142-1165. And where the mode of payment is pointed out, 
as is done here, [ hold that any other mode is excluded, and that a 
bare power to subseribe for stock does not imply il power to pay for 
it in negotiable bonds issued to the railroad company on such terms as 
the parties Inay agree UpONn. The intimation in Hiteheock v. Galves- 
ton, 96 U. S. 341, if it does not militate against such an 
97 implied power, is the latest indication in favor of it, but I find 
no decision of that court sustaining it. In Seybert vs. Pitts- 
burgh, 1 Wall., 272, the implication was upon an act authorizing a 
subscription “as fully as an individual,’ and in Meyer v. Muscatine, 
1 Wall., 584, the implication was upon a power “ to borrow money,” 
coupled with a general law authorizing railroads “ receiving bonds 
of any city” to sell them at a discount. Jd., 221. In Rogers ». Bur- 
lington, 3 Wall. 654, and Mitchell v. Burlington, 4 Wall., 270, the 
implication was upon a power “to borrow money for any public 
purpose, ” and in Smith County v. Sac., 11 Wall., 139-156, The state- 
ment of the proposition appears in the dissenting opinion only, the 
case being decided onothergrounds. In Lyndev. The County, 
95 16 Wall., 6, the implication was upon a statutory power to 
borrow money. In the Tennessee statutes now under con- 
sideration there is no power given to borrow money nor to subscribe 
for stock as fully as an individual. On the contrary, the subscrip- 
tion for stock is regulated by a statute prescribing the mode of pay- 
ment. The power to borrow money will not be implied. Mayor v. 
Rav, 19 Wall., 468-475. 

It may be doubted if any case hereafter will extend this implica- 
tion of power to issue bonds any further than it has already gone. 
2 Daniel on Negotiable Instruments, ss. 1523-1532; Dillon on Mun. 
Bonds, s. 6. 

The legislative construction in Tennessee is against any such im- 
plied power, and ever since the act of January 22, 1852, granting 

power to subscribe stock as therein specified, it has been the 
v9 constant practice to confer express power to issue bonds to pay 

for stock subscriptions whenever thought advisable, as was 
done by the act of December 30, 1853, amending the general act of 
January 22, 1852, to allow Sumner county to pay her subscriptions. 
L. & N. R. R. v. Davidson County, 1 Sneed, 661. 

Very many such acts have been passed, and, as we have seen, there 
is special legislation as to Dyersburg. ‘This would seem to exclude 
any legislative sanction of the doctrine of an implied power based 
on the general authority given to make these subscriptions. It is 
said by the supreme court of ‘Tennessee in Moss v. Harpeth Academy, 
7 Heisk., 238, of a private corporation, that there is an implied power 


OU EXSTEIN NORTON VS, THE MAYOR & ALDERMEN OF TILE 


to borrow money to carry out the purposes of its organization, and 
it is shown by a note to that case that other courts have ap- 

100 _ plied this doctrine to municipal corporations, notably the case 
of the Bank v. Chillicothe, 7 Ohio, 358, cited by counsel here ; 

and see also Dillon Mun. Corp., ss. 106-107, and notes, and s. 407. 

There seems to me to be a vast distinction between using private 
funds and implying this power to borrow money upon negotiable 
bonds against a body of people who have organized a municipal 
corporation with limited powers of taxation for special purposes ; 
yet the supreme court of Tennessee have said, in the case of Adams 
v. M. & L. R. R. Co., 2 Coldw., 645-550, that there is an implied 
power to borrow money for corporation purposes belonging to 
municipal corporations; and, relying upon the settled doctrine in 
Tennessee that railroad building is a corporate purpose, the learned 

counsel for plaintiff presses with great earnestness the doc- 
101 _—‘trines of that case. We are asked upon its authority to imply 

a power to borrow money for this corporate purpose, and 
then, again, to imply from the power to borrow money the power to 
issue negotiable bonds. 

In Nashville v. Ray, 19 Wall., 479, it is said that this declaration 
of the supreme court of Tennessee in Adams v. M. & L. R. R. Co., 
supra, Was not necessary to the decision of the case, as it clearly was 
not. The case of Nichol v. Nashville, supra, does not support the 
implied power to issue bonds where authority to subscribe stock is 
given under a statute appointing the mode of payment. In that 
case there was express power to issue the bonds, and even if it had 
been necessary to their support to rely on any implication of power 
the charter of the railroad company in that case authorized corpora- 

tions to subscribe stock “with all the rights of any other stock- 
102. ~=holder.” This is directly within the case of Seybert v. Pitts- 

burgh, supra, where the words were “as fully as any indi- 
vidual.” Here there are no such words, either in the railroad charter 
or in the act of 1852, under which this town acted. There are de- 
cided expressions in the case—pp. 262, 268—in favor of powers of 
construction, but confessedly they did not arise, and we have the 
authority of the same court for saying that “ the reasoning, illustra- 
tions, or references contained in the opinion of a court are not 
authority, not precedent, but only the points in judgment arising in 
the particular case before the court.” L. & N. R. R. Co. v. Davidson 
County, supra. The case of Ross v. Anderson County, supra, is much 
relied on by plaintiff. This is also a case in which there was express 

power to issue the bonds, and they were issued in exact con- 
103  formity to the statute. There is a very strong expression in 

the opinion in this case in favor of the incidental right to 
issue bonds or other commercial evidence of debt wherever the 
power to contract is given, but it is manifest that the case is not an 
adjudication on the point, and it could not have been, for there was 
no want of a positive grant of power to issue the bonds, and the de- 
cision is put upon that ground. [Iam unwilling to adjudicate in the 
absence of a controlling authority that.a municipal corporation has 
power to issue coupon bonds in payment of any debt it is authorized 
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to contract. No case that I have found decided, either by the United 
States Supreme Court or the supreme court of Tennessee, has gone 
that far as an ms agp and after a most patient and deliberate 

examination of the subject I am of the opinion that the 
104. defendant corporation had no power to issue: these bonds to 

be imphed from the authority to subseribe stock. This judg- 
ment is supported by the reasoning in the case of Ganse v. Clarks- 
ville, 19 Alb. Law Journal, 253, where the question is examined by 
Judges Dillon and Treat upon authority and principal. 

The opinion of one of the learned judges in that case, as shown 
in the second division of the opinion, would seem to be against the 
views here expressed ; but I think there is here in Tennessee no uni- 
versal practice to issue bonds without special authority, as in Mis- 
sourl, in payment of stock subscriptions; and I have endeavored to 
show that the United States Supreme Court have not yet decided in 
favor of any such implication of power. Until it decides the point 

[ cannot yield my own strong convictions against the doctrine 

105 —_ ‘by this investigation. I have also considered the 
ther questions raised by the pleadings as to the effect of the 
sniiieten mentioned in the face of the bond. These COUpORnS not 
containing on their face the condition expressed in the bonds, unless 
the reference to the number of the bond is to be so taken, the first 
question argued is whether they are affected by the recital in the 
bond. If this can be P a-tey d as an ope! noes stion since the case of 
McClure v. Oxford, 94 U.8., 429, it is not raised by the demurrer. 
Harshman v. Bates then 9? U.S. 569. The third, fourth, and 
7 pleas aver that the pl: uintiff had notice of the condition and 

s breach. He may have had ae notice otherwise than by the 

pel of this condition on the face of the bond. The demurrer 

admits this averment of notice, and the only question is 
106 whether the facts stated constitute a defense. It is not denied 

by the plaintiff that if this be a condition precedent to the 
payment of the bonds they are not negotiable, and are subject to all 
the cde fe nses which couls have been made agalnst them in the hands 
of the original holder. Indeed, as the pleas charge notice of the 
failure to comply with the contract on the part of the railroad com- 
pany, the case must be treated as if the railroad company itself were 
the plaintiff. So many decisions have been made upon the vexed 
question of what are and what are not dependent covenants that 
being irreconcilable with one another, — rather perplex than aid 


the judgment in determining a given case. That the intent of the 
parties 1s to control is a universal rule. Officer v.Sims,2 Heisk., 501; 
Grant v. Johnson,5 N. Y.,247—255. The intention is to be ascer- 


107 ‘tained from the contract; there is nothing technical init. The 
parties have a right to make their agreements dependent or 
independent, and as they make them the courts are bound to enforce 
them. Clermont County v. Robb, 5 Ohio, 491. Where parties have 
made an express contract none can be implied is an axiom in the 
‘aw particularly applicable to this subject. Cutter ». Powell, 2 
Smith’s Lead. Cases, 207; Hudson Canal Co. v. Penn. Coal Co., 
Wall., 276. In the notes to Pordage v. Cole, 1 Wms. Saunders, 
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319-320a, Seargent Williams has deduced from the cases certain 
rules for ascertaining the intention, which have all the force of judi- 
cial decision because they have been referred to and adopted by 
almost every court considering the subject from that day to this ; 

but in the application of these rules the courts have great 


108 difficulties, and there is no subject in our jurisprudence more 


beset with conflicting decisions. The difficulty is determin- 
ing whether one promise be the consideration for another or whether 
the performance and not the mere promise be the consideration. As 
in this case, was the construction of the railroad to Dyersburg or the 
undertaking of the company to construct it to that place the con- 
sideration of these bonds? It is said that this is to be determined 
by the intention and meaning of the parties as shown in the face of 
the instrument and by the application of common sense to each par- 
ticular case. Chitty on Contr., 11 Ed., 1082; Stavers v. Curling, 3 
Bing., N. C.,355; 8. C., 32, E. C. L., 159; Taylor v. Mason, 9 Wheat., 
327. The court will not confine itself to particular expressions, but 

will collect the intention from the whole instrument. Chitty 
109 = on Contr., 122. And every part must have its effect. bid ; 

Herschel v. Mahler, 3 Denio, 428, 481; Haywood v. Perrin, 
10 Pick., 228. Where there are mutual covenants or acts they are 
construed to be dependent, unless a contrary intention, appears, and 
there is good sense as well as practical convenience in the rule. 
MeNeill v. Magee, 5 Mason, 244, 255. The Supreme Court of the 
United States have said that although many nice distinctions are to 
be found in the books upon the question “ whether the covenants on 
promises of the respective parties to the contract are to be considered 
independent or dependent, yet it is evident the inclination of courts 
has strongly favored the latter construction as being obviously the 
most just. The seller ought not to be compelled to part with 
his property without receiving the consideration nor the pur- 
chaser to part with his money without an equitable _re- 

turn.” Bank of Columbia v. Hagner, 1 Pet. 455-465. 
110 #£‘This is said in a case of vendor and vendee of an estate, but 

it applies as welltoall contracts. It is undoubtedly true that 
in all cases involving the forfeiture of estates, and perhaps in ordi- 
nary commerical contracts, where the language of an agreement can 
be resolved into a covenant, the judical inclination is to so construe 
it; and where a party has another remedy for an injury inflicted 
by the non-performance of a condition, whick may be compensated 
in pecuniary damages, he will be remitted to that remedy. Pass- 
chall v. Passmore, 40 Penn. State, 295, 307. 

The reason of this distinction is stated to be that the other consid- 
eration prevents the court from dealing out justice to the parties ac- 
cording to the equities of the case. Railroad Co. v. Butler, 50 Cal., 

975. But this doctrine appertains rat-er to courts of equity 
111 than those of law, and can never be invoked to destroy the 
clear intention of the parties and where the enforcement of 
the rule would operate to inflict injustice on the other side. In a 
case like this there can be no compensation in damages. How could 
this town be compensated in damages by a failure to build a rail- 
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road to it? Nothing less than money enough to build the entire 
road from Paducah to Memphis would answer as com pensation In 
case of total failure to build it. The object of this subscription was 
to secure the road to that town, and whatever they mav have tech- 
nically expressed by their contract I have no doubt they intended 
to secure the construction of this road by making their contribution 
dependent upon the performnance of the condition and did not in- 
tend to rely upon any mere covenant on the part of the railroad 

company secured against a breach by an action for damages. 
112 W here the acts stipulated to be done are to be done at differ- 

ent times the stipulations are to be construed as independent 
of each other. Goldsborough v. Urr,d W heat., 217. This rule is 
not inflexible, but yields wholly or in part to the intention of the 
parties and the good sense and equity of the case. Cunningham ». 
Merrell, 10 Johns., 203, and cases cited in note to Wilks v. Smith, 10 
M. &. W., 360, by Hare and Wallace. 

A more practical test for all cases is whether the defendant reason- 
ably appears to have looked to the plaintiff’s covenant or to its per- 
formance as the consideration and condition of his being bound. 
Ibid. Here, however, no time is fixed for building this railroad to 
Dyersburg. The law that a reasonable time was intended te be 
given. Chitty Contr., 1062; Davis v.Gray, 16 Wall., 204-231; Cooke 
v. Taylor, 2 Tenn., 49. The act of January 27, i870, chap. 49, sec. 5, 

allowed seven years from the date of the act for the completion 
113. of the road. The bonds being issued subsequent to that 
amendment, the parties are supposed to have contracted with 
reference to it, and this fixes the time within which this condition 
should have been performed, and it had expired when this suit was 
brought, and about six years before this money was payable, so that 
the rule operates the other way. unless the fact that some of the 
coupons fell due prior to that time changes it. The town may have 
been willing to pay the coupons falling due prior to the date desig- 
nated by statute as the time for the completion of the road, relying 
upon the security which the condition gave us to the remainder. 
They could make this contract if they chose, and we have seen that 
the rule vields to the actual intention. 
There are some cases which hold that if part of the money be 
114 payable before the act is to be done by the other side the re- 
spective promises are independent as to the installments of In- 
terest ; but these cases have, in their peculiar facts, furnished other evi- 
dences of such intention, such as delivery of possession of the thing 
sold. Generally, however, the cases have been those where the principal 
money Was payable in installments. Wilks v. Smith, 10 M. and W., 
355: Mattock v. Kinglake, 10 A. and E., 50, 37 E. C. L., 37; Dicker 
v. Jackson, 60 E.C. L., 102; Edgar v. Boies, 11 5. and R., 445; Chitty 
Contr., 1082, and cases. It was held in Loan Association v. Topeka, 
20 Wall., 656, that the mere payment of interest would not work an 
estoppel, and I think the application of this rule of part payments to 
installments of interest, aside from other controlling circumstances, 
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is a perversion of the rule itself, and often would operate to defeat 
the intention. It should only be applied when the mode of pay- 
ment of the principal money indicates that the parties could 
115 ~—sihave had no other intention than that the promise should be 
independent. Gardner v. Corson, 15 Mass., 500, shows that 
annual payments of interest do not bring the case within the rule of 
payment by installments. ‘The plaintiff here also relies on the rule 
that where an essential part of the consideration has been paid the 
party receiving it will not be allowed to defeat a recovery against 
him because some remaining portion of the whole consideration re- 
mains unperformed, the argument being that the town has received 
the stock of the railroad company for which it subscribed, and because 
the whole consideration has not been received it cannot refuse pay- 
ment. Chitty Contr.,1092. This question might become important 
if the railroad company were in a position to tender performance of 
its undertaking, but the pleas aver that it has been foreclosed and its 
property and franchises sold undera mortgage. If a party has 
116 ~=— disabled itself from fulfilling the contract, there is already a 
breach, and the contract isat an end. Chitty on Contr., 1079- 
1084. And the non-performance of one part of a contract 1s not ex- 
cused by showing performance of another part. Jdem, 1079; Cutter 
v. Powell,2 Smith’s Lead. Cases, and notes,is a case that discusses this 
doctrine; and it will be found that the rule does not apply where 
the main and essential part of the consideration remains unper- 
formed. Here the chief consideration was the railroad facilities to 
be acquired by the construction of the road to the town. It is well 
known that in these days stock in railroad companies, as property, 
is not of much value, and the shares are not, in this class of cases, 
any very essential part of the consideration. The case of Humboldt 
v. Long, 92 U.S., 642, is not like this case. 
The bond did not show any condition, and therefore the 
117  ~subsequent use of the words “upon the performance of this 
condition” had no force. If the bond had said “ payable 
upon express conditions that the road be constructed through the 
township,” it would have been this case, but it does not so say. In 
Pendleton County v. Amy, 13 Wall., 305, the condition was prece- 
dent to the issuance of the bonds, and its performance was presumed 
from the recitals in the bonds and the fact of their issuance. But 
here the condition is attached to the payment of the money. 
Usually these bonds are issued in aid of the road without incum- 
brance as to conditions, and it would have been better for the rail- 
road company had these bonds been so issued; but the parties 
could attach this condition to their contract, and the bonds were not 
valueless if the condition has been performed. 
It was simply a transfer of confidence in the railroad com- 
118 pany from the town to the capitalist who takes the bonds. It 
is he who trusts the railroad company in this case, and not 
the defendant corporation. It was a wise contract onthe part of the 
town, and it has taken the precaution to inform persons dealing in 
the bonds of the fact that it had attached the condition to the con- 
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tract by this recital. The language of the proposition, as voted, and 
the proceedings of the town authorities do not indicate any other 
condition than that shown on the face of the bond: but if thev did 
the expression in the bond itself is not ambiguous. The ease of 
Miller v. Pittsburg R. R. Co., 40 Penn. St., 237, falls directly within 
the case of a contract for payment before the road was to be built, 
and to build it. The principal money—the subscription itself— 

was all due two years before the road suspended. Here it is 

deferred for ten years, and the charter of the company 
] lf) required the road Lo be complet d six years before these bonds 

were due. The case of Brooklyn v. “tna Life Ins. Co., de- 
cided by the United States Supreme Court, October term, 1875, (not 
yet reported); 11 Chicago Legal News, 319; 8 Centr. Law Journal, 
422; 19 Albany Law Journal, 361, is a clear recognition of this de- 
fense as a good one; and there can be no doubt that if the bonds in 
that case had on their face given notice, as in this ease, the plaintiff 
would have failed. 

The case of Conrad v. Portsmouth Savings Bank, 92 U. S., 625, is 
directly in point in favor of this opinion. 

There the act of the Legislature atta hed the condition to the sub- 
scription; here:the contract of the parties attached it. There the 
bonds were void: here the condition being broken the bonds became 

valueless... The case of N. and N. W. R. R. Co. v. Jones, 2 
120 Coldw., 574, is also an authority directly in favor of this con- 
clusion. 

The importance of this case demands and has received my most 
careful cousideration,.and the defenses set up have raised some of the 
most perplexing questions known tothe law. Thismust be my apology 

for the delay in deciding it and the fullness of the opinion. 


12] Demurrer overruled. 
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Which was overruled; to which the plaintiff then and there 
excepted, and tenders his bill of exception and prays that the Samne 
may be signed, sealed, and made a part of the record ; all of which 
1s accordingly, done. 


OFrFICE OF THE CLERK OF THE 
Crrcurr Court oF THE UNITED STATES FOR THE EASTERN 
DIVISION OF THE WESTERN District oF TENNESSEE. 

I, Bell W. Etheridge, clerk of the circuit court of the United States 
for said division of said district, do hereby c rtify that the foregoing 
121 pages contain a full, true, and perfect copy of the record and 
proceedings in the case of Extein Norton v. The Mayor and Alder- 
men of the Town of Dyersburg, as the same appears of record on the 

files in my office, together with a full, true, and accurate copy 
122 of the opinion of the eourt delivered in the ease of Green ». 

The ‘Town of Dyersburg, ordered by the court to be certified 
as the opinion in this case. 


o6 E. NORTON VS. MAYOR & ALDERMEN, TOWN OF DYERSB’G, TENN. 


In testimony whereof I have hereunto set my hand and affixed the 
seal of said court this the 29th day of January, A. D. 1885. 
f Seal Circuit Court of the United States, Western ) 
{ District of Tennessee, Eustern Division. j 
BELL W. ETHERIDGE, Clerk, 
By DAVID H. HAYNES, D. C. 


Endorsed on cover: \W. Tennessee C. C. U.S. No. 207. Exstein 
Norton, plaintiff in error, vs The Mayor & Aldermen of the Town of 
Dyersburg, Tennessee. riled lebruary 23, 188d. 
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Supreme Court of United States. 


OCTOBER TERM, 1887. 


EXTEIN NORTON, Puarntirr iy Error, 
MAYOR & ALDERMEN OF DYERSBURG, TENN.,, 


DEFENDANT IN ERROR. 


Vs. 


In Error from Circuit Court of the United States for the Western 


District of Tennessee, at Memphis. 


ASSIGNMENTS OF ERROR. 


Plaintiff in error assigns the following errors to the 


judgment of the court below: 


Ist. The court erred when it ruled “ That no legislative 
authority whatever existed for the issuance by said defend- 
ant of the bonds and coupons sued on in this cause,” for 
the following reasons: Said bonds and coupons were issued 

. in pursuance to and by virtue of paragraph 29, Article LI, 
of the Constitution of 1870; the act of January 16, 1871, 
chapter 50, Acts of 1870 and 1871; the act of December 
14, 1871, chapter 122, Acts of 1871, and chapter 129, Acts 
of 1871, under and by which due authority and power was 
given to and conferred upon defendant to make the sub- 
scription and execute the bonds and coupons in manner 


and form sued on herein. 
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2d. It erred when it refused plaintiff’s request to find, 
“That, under the facts found, the defendant was author- 
ized to execute, issue and deliver to said railroad company 
the said bonds;” for, outside and independent of the statu- 
tory and constitutional provision above referred to, the 
defendant, having the right to make the subscription and 
loan of its aid and credit to said railroad company, had the 
right to execute its bonds or notes evidencing the same, 
outside and independent of any express statutory authority, 
it being a matter incidental to its right to make the sub- 


scription and loan of its credit. 


3d. It erred when it rendered its judgment for defend- 
ant and against plaintiff; for, having found that the sub- 
scription was validly made and voted, the certificate of 
stock delivered, the railroad built in the county, and depot 
established as agreed upon, and the whole consideration 
received by defendant for such subscription—the only 
irregularity being in the form of subscription, to-wit, that 
it 
should have found that the bonds were valid obligations, 


the bonds are negotiable instead of non-negotiable 


and defendant liable, the court disregarding the excess of 


authority in making bonds negotiable, when they should 


have been non-negotiable. 
D. H. POSTON, 
W. K. POSTON, 
PARKS & DRAPER, anp 
SMITH & COLLIER, 
Hor Plaintiff in Error. 
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Supreme Court of United States. 


EXTEIN NORTON, Puarntirr my Error. 
vs. 
MAYOR & ALDERMEN OF DYERSI 


DEFENDANT IN ERROR. 
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Brief and Argument of D. H. Poston, W. K. Poston, Smith & 
Collier and Parks & Draper, for Plaintiff in Error. 


FACTS. 


This is a suit to enforce the collection of one hundred 
and sixty (160) of the bonds, with coupons attached, of the 
town of Dyersburg, Tenn., given in part payment for a 
subscription of fifty thousand dollars ($50,000) made by it 
to the Paducah & Memphis Railroad Company—all dated 
10th day of May, 1873, and due at ten years, with seven (7) 
per cent. interest, the bonds being, in words and figures, 
to-wit: 

Bond No. . $250. 

The Mayor and Aldermen of the town of Dyersburg, in 
the State of Tennessee, a corporation duly chartered by 


act of General Assembly of the State of_ ‘Tennessee, by 
the qualified voters of said town, under the provisions of 
an act of the Legislature empowering them so to do, by 
this bond promise to pay to the bearer hereof, ten years 
after date, the sum of two hundred and fifty dollars ($250), 
with interest at seven (7) per centum per annum from this 


~~ 


eee 


a 
A TS ae ee tenes on ete titeey ce emai dit eed + 


4 


date, payable semi-annually at the City Hall, in Dyersburg, 
on presentation of the coupons hereto attached, to aid in 
the construction of the Paducah & Memphis Railroad ; 
upon the express condition, however, that the said railroad 
shall be constructed to the town of Dyersburg, Tenn., and 
have a depot of said railroad located within half a mile of 
the court house in said town. 

In Testimony Whereof, The Mayor and Aldermen of the 
town of Dyersburg, Tennessee, have caused this bond and 
the coupons attached to be signed by the Mayor of said 
town and countersigned by the Recorder, on this, the 10th 
day of May, 1873. | 


/ C. P. CLARK, Mayor. 
/ ‘SEAL. 


Mayor and Aldermen | Countersigned: 


\ Dyersburg, 
\. TENN. 


W. C. DOYLE, Recorder. 


See record page 11. 


These bonds and coupons purport, on their face, to be 
‘the obligations of the defendant, and have thereon the 
impress of the corporate seal, and it is expressly agreed 
that they were executed and delivered by the proper 


authorities of the defendant; and the only defense relied 


on is want of legislative authority. 
See Agreement of Counsel, par. 2, record p. 3. 


The facts agreed to and found by the court are: 


Ist. That plaintiff Norton, the owner of the bonds and 
coupons sued on, bought same before due, for full value, 
and without any knowledge or notice of defect, informal- 


ity, equity or condition against the liability of said town, 
unless the face of the bonds charged him with notice. 
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2d. ‘That the bonds and coupons sued on were, as a 
matter of fact, signed, sealed and delivered by the proper 
authorities, defendant only insisting that there was a want 
of legislative authority so to do, the plea of non est factum 


only going to that extent. 


38d. That defendant is a municipal corporation, within 
the jurisdiction of this court, with powers to sue and be 


sued, etc. 


4th. That the Paducah & Memphis Railroad Company 
was the legal successor of the Mississippi River Railroad 
Company, and the Chesapeake & Ohio & Southwestern 
Railroad Company is the successor of the Paducah & 


Memphis Railroad Company. 


5th. That said railroad was, at the dgte of the bringing 
of this suit, and is now, operated through the county of 
Dyer, and had then, and now has, its depot within half a 


mile of the court house in Dyersburg. 


6th. That Exhibit B contains all the proceedings of 
defendant relative to the subscription that are necessary 
for the purposes of this suit. 
K 1K 7K ok i oK ok 
8th. That the subscription was voted upon, under proper 
notices, and was carried by almost a unanimous vote of the 
town, the vote being largely in excess of the requisite 


constitutional and legislative majority. 


9th. That at the date of this subscription, Dyersburg 
was without railroad facilities, and the object of the sub- 
scription was to get the railroad; that the railroad has 
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6 
been built, and no part of the subscription has been paid, 
except the first installment of interest was paid. 
See Agreement of Counsel, pp. 5 and 4. 
See Finding of Facts by the Court, record pp. 11 


and 12. 


It will thus be seen that the whole question for considera- 
tion by this court is one of law, and that question is, whether 
defendant had legislative authority to execute the bonds 
sued on, or required any such legislative authority; or 
whether, under the facts of the case, it is not liable on the 
bonds as non-negotiable securities, the court treating the 
bonds as mere evidences of the subscription, and the town’s 
liability therefor, subject to all defenses or equities, and in 
so far as they purport to be negotiable, as in excess of the 
power possessed by the defendant. 


" 
This record shows that this subscription was voted 


e 


twice; the last time, 126 to 2. 


See record, 7. 


And it shows that the railroad has been in operation 
fourteen years, and defendant has reaped and retains all 
the benefits it contracted for; and although the subscrip- 
tion only lacked 2 out of 128 of being unanimously carried, 
this record shows that it has been unanimously repudiated, 
and this in the face of the fact that plaintiff bought the 
bonds in good faith, for full value, before due; and defend- 
ant only attempts to repudiate upon the ground, not that it 
did not have the power to make the subscription ; not that it has 
been cheated or defrauded, and did not get what it contracted 
for, but upon the legal technicality that the evidence of the sub- 
scription and purchase of the stock was taken in a form not 


authorized by law. 
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LAW OF THE CASE. 

We respectfully submit that this defense presents no 
features that address themselves to the conscience of this 
court. Here all the considerations contracted for and con- 
templated in the subscription have been received by the 
defendant, ‘and no equity or failure of consideration is 
averred or shown. In fact, it is’a clear répudiation of a 
solemn contract, after the party has gotten. all the benefits 
thereof, and has, in the most solemn manner, given assur- 
ances of its willingness to pay the consideration agreed to 


be paid. 


“ Under these circumstances, where a suit is brought on 
“them by a dona fide holder for full value, as found by the 
“ circuit court to be the case here, some substantial defense 
“must be set up by the county before it can escape lia- 
“ bility.” 

Opinion of Mr. Justice Wood, in County of Clay v. 


Society for Savings, 104 U.5., p. 579. 


This has been the enunciation of this court in almost 
every case where technical objections have been interposed 
against innocent purchasers, and the court has uniformly 
held that where the power to subscribe for stock upon cer- 
tain conditions precedent existed, it would not go behind 
the recitation of the bonds to look to see whether the elec- 


tion was held, or other conditions complied with. 

In Talcott v. Pine Grove, 19 Wallace, Mr. Justice Swayne, 
on page 678, quotes approvingly from Sedgwick on Statu- 
tory and Constitutional Law, as follows: 


‘¢ It must be further borne in mind, that the invalidity of 


“a contract made in violation of statutes, is subject to the 
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“equitable exception, that although a corporation in 
“ making a contract, acts in disagreement with its charter, 
‘“‘ where it is a simple question of capacity or authority to 
“ contract, arising either on a question of regularity of 
“organization, or of a power conferred by the charter, 
“a party who has had the benefits of the agreement cannot be 
‘“* nermitted, in an action feunded on it, to question its validity. 
“It would be in the highest degree inequitable,and unjust 
“to permit the defendant to repudiate a contract, the fruit 
‘‘of which he retains. And the principle of this exception 
“has been extended to other cases. So a person who has 
“ borrowed money of a savings institution upon his promis- 
“sory note secured by pledge of bank stock, is not entitled 
“to an injunction to prevent the prosecution of the note 
“upon the ground that the savings bank was prohibited 


“‘by its charter from making loans of that description.” 


We simply refer to these elementary and well-established 
principles, and now proceed to discuss the propositions as 


to which error is assigned : 


Proposition Frrst. 

It will be noticed that the declaration does not aver these 
bSnds were issued under any particular act, nor do the 
bonds recite any particular act as authority for their issuance; 
the declaration sues for the bonds “executed and issued 
“by said corporation on the 10th day of May, 1873, upon 
‘‘and in pursuance of lawful authority conferred for that 


‘** purpose on said corporation.” 


And the bond simply recites that it is issued “ under the 
provision of an act of the Legislature empowering them 


to do so.”’ 


g 


Therefore we can look to all the legislation on the sub- 
ject, and if there be any, authorizing the same, the bonds 


must be supported. 


[t will be observed that paragraph 29, Art. II, of the 
Constitution of 1870 is identical with that of 1834. being 
verbatim down to the point of lending corporate aid, the 
only difterence being that the Constitution of 1870 has an 
addenda, not in the Constitution of 1834, which itself 
restricts and limits the power of municipal corporations in 
lending aid and credit, and provides that it can only be 
done upon the votes of three-fourths of the qualified voters 
cast at the election, to determine the question, while the 
Constitution of 1834 authorizes it to be done as the Legis- 


lature may from time to time direct. 


However, under both Constitutions, it has been held that 
subscriptions in aid of railroads was a corporate purpose, 
and counties and towns had the right to lend aid and credit, 
and levy taxes to pay the same. 

Nichol v. Nashville, 9 Humphreys 250-252. 

L. & N. R. R. Co. v. Davidson County, 1 Sneed 666. 
City of Memphis v. Gayoso Gas Co., 9 Heiskell 537. 
Winston v. Tenn. & Pacific R. R. Co., 1 Baxter 66. 


And other cases. 


We insist that there was express legislative authority for 
the issuance of these bonds, and that they were executed in 
strict conformity therewith, and will now proceed to show 


such authority. 


The act of Tennessee, passed January 16, 1871, chapter 


50, Acts of 1870-71, is entitled “‘an act to enforce Article LI, 


“ paragraph 29, of the Constitution, to authorize the several 
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*‘counties and incorporated towns in this State to impose 
“taxes for county and corporation purposes.” And by 
the second paragraph of section 1 it is provided that 
“the credit of no county, city or town shall be given, 
* loaned to orin aid of any person, company, association or 
“corporation, except first upon the consent of a majority 
“of the justices of the peace of the county at the quarterly 
“term of the county court of said county, or a majority of 
“board of mayor and aldermen, as the case may be, of the 
“such city or town, and upon an election afterwards held hy 
“the qualified voters of said county, city or town, and the 
“assent of three-fourths of the votes cast at the said elec- 
“tion. The said county court or board of mayor and 
“aldermen, as the case may be, shall spread upon their 
“records the proposition, and the amount to be voted upon 
“ by the people, and shall have full power to hold and con- 
“ duct. such elections according to the laws regulating elec- 
‘‘ tions in this State; and if the assent of three-fourths of the 
“ voters of such county, city or town is had, then the county 
“court or board of mayor and aldermen, as the case may 
‘be, shall have full power to make and execute all necessary 
“orders, bonds, and payments in order to carry out such loan 
“ or credit, voted for as prescribed in this act.” 
See this Act, Exhibit No. 2 hereto. 


It will be observed that this act expressly purports, in its 
title, to launch out and put into operation this constitutional 
provision in regard to corporate aid; there had been no 
other general act passed up to the date of the issuance of 
these bonds, and this act alone purports to give effect to, 


and put into practical operation this provision in regard to 
corporate aid. 


1] 


Now let us analyze and examine its provisions: It pro- 
vides that no corporate credit shall be given, loaned to, or 


in aid of any compacy, association, or corporation, unless: 


1. It must be consented to by a majority of the justices 
of the peace of the county, or of the board of mayor and 


aldermen of the town or city. 


2. There must be then a lawful election, and three- 
fourths of the votes cast must be for the subscription. The 
statute then reads: If the assent of three-fourths of the 
voters of such county, city or town, is had, then the county 
court or board of mayor and aldermen, as the case may be, 
shall have ‘full power to make and execute all necessary 
“ orders, bonds and payments, in order to carry out such loan 


P| 


“ or credit voted for, as prescribed in this aet. 


The language used is, that the credit of no county, city 
or town shall be given, loaned to, or in aid of any company 
&c. How could the credit be loaned any corporation except 
in some negotiable shape? ‘The word credit is used ; it does 
not use the word cash, but credit. The word credit is also 
used in the constitution of 1870, paragraph 29, Article II. 
“ But the credit of no town, city or county shall be given, 
loaned to, or in aid of, &c.,” being in the exact language of 
the act relied upon. We must read this act, stripped of all 
verbiage and technicality, as follows: ‘The credit of any 
county or town may be given or loaned to any company, if 
three-fourths of the votes cast elect so to do; that the 
proposition for such credit or loan shall be spread on the 
records of such town or county, and if it receives the three- 
fourths vote, the county court or board of mayor or alder- 
men shall have full power to execute al! necessary orders, 


(to evidence and perfect the subscription) bonds (lo evidence and 
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make effective the loan of credit voted) and payments (to dis- 
charge the same) in order to carry out such loan or credit. 
The act expressly provided that all necessary bonds may be 
executed, full power to execute all necessary bonds * * 
in order to carry out such loan or credit. Nor was equiv- 
ocal language used, but it reads: “ Full power to execute all 
nieery © * 7 * Cnee Ff UF. UF CUfO carey ont 
such loan or credit.” If the framers of the Constitution 
and act above relied upon, had intended only to allow 
money to be loaned for such purposes, how easy would it 
have been to have so framed the law? They, however, 
provide for the loaning of credit, and say the corporate 
authorities have full power to execute all necessary bonds to 
make effective the loan or credit authorized. 


It will be further noticed that the words loan or credit 
are both used. If money was loaned, then orders and pay- 
ments to carry it into effect were authorized. If credit was 
loaned, then full power to execute all necessary bonds to repre- 
sent such credit. 


Exhibit No. 11, hereto, shows that municipal aid, under 
both the Constitutions of 1834 and 1870, had always been 
extended to such enterprises by means of negotiable secu- 
rities. 

The foregoing was the interpretation put upon this act 
by this railroad company and the town of Dyersburg, when 
this subscription was being canvassed, and carried out, for 


they followed the same to the letter. The proposition was 
first submitted to the Mayor and Aldermen, and they voted 
for it unanimously. It was then submitted to a vote of 
the people upon due notice; the notice calling for an elec- 
tion for the subscription of the identical fifty thousand 
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dollars of bonds that were issued, and the election held on 
the 12th of September, 1871, resulted in favor of the sub- 
scription by a legal majority. Afterwards another election 
was had for the subscription of these same bonds now 
sued on, of which legal notice was given, and at this elec- 
tion there were 126 ayes totwo nays. The result of the 
election was canvassed and announced by the Board of 
Mavor and Aldermen as above, and put to record, and the 
Mayor and Recorder ordered to perfect the subscription, 
and execute and deliver the bonds, the railroad company 
accepting the subscription as made. 


See record pages 5—6-7-8. 


The two acts under which these bonds were issued, are 
herewith filed as Exhibits 2 and 3 hereto, and the Consti- 
tution of 1870, on this point, is made Exhibit No. 1 to this 
Brief. 


Another objection that was urged to these bonds by the 
court below, was, that the bonds as issued were 7% bonds, 
when the general interest laws of the State prescribed 6% 
as the interest rate. ‘This objection is untenable, for the 
act of 1869-1870, chap. 69, expressly provides, that “ here- 
“after it shall be lawful to contract for any rate of interest 
“ not exceeding 10 per cent. per annum, provided that the 
‘‘ rate of interest be in writing and expressed in the face of 


“the instrument creating the debt or obligation.” 


This act was in force when these bonds were executed, 
and was only repealed by the act of 1877, chapter 21. For 
both of these acts, see Exhibits 5 and 6 hereto. 


Since the passage of this act, the Supreme Court of Ten- 
nessee has had before it two cases arising subsequent to 


. ‘ eS Tiere ey F gngge 
foi a mara se ERAN ys c in palialy hg eet: ga « Wola Ennis 
pe ta > ” * " — ee een ; 
ne ’ sé ila etiam anil 
. . * if - 
Pee : mee ‘ 
é ry be ‘ 
_* 


14 


1871, in one of which this statute is considered ; but in that 
vase, M. & A. of Pulaski v. Gilmore et als., MS., Nashville, 
1880, Judge Freeman, delivering the opinion of the court, 
while adjudging the bonds in question void for want of 
power in the town to issue bonds of the particular class or 
character, amount, interest, maturity, etc., that were then 
involved, yet says: “ What was intended by the reference 
to execution of all necessary orders, bonds and payments 
in order to carry out a loan or credit we need not now de- 
termine.” The bonds involved in that case were eight per 
cent. twenty-year bonds, the general interest law of the 


State allowing six per cent. interest. 


This opinion of Judge Freeman has never been reported, 
but a copy thereof is printed in Exhibit No. 10 hereto. 


The other case in Tennessee since 1871 is that of Milan 
v. R. R. Co., reported in 11 Lea 829. 


Here, however, no reference is made to this act of 1871, 
and the reference thereto by counsel for defendant is to no 
purpose. The authority for that issue of its bonds was 
sought to be found in the charter of the Tennessee Central 
R. R. Company, and no reference is made in the decision 
to any other authority for that issue. 


In fact the court in that case nowhere refers to the act 
of 1871, ch. 50; nor is the same cited or relied upon or any 
mention made thereof therein. 


It is manifest, therefore, that the plain reading of the 
act of 1870-71, ch. 50 (launching and putting into opera- 
tion as it does this paragraph 29, Art. II of the new Con- 


stitution of 1870, under which corporate aid alone could 
be granted), clearly authorizes the issuance of bonds such 
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as were issued in this case. The proposition to vote these 
particular seven per cent. bonds was put into an ordinance 
and voted twice, the last time by an almost unanimous 
vote, and we say no court would be justified in destroying 
bonds in a case like the present, where the language em- 
ployed in its natural and common meaning justified their 
issuance, and where all the benefits contracted for have 
been received and retained, and the bonds are in the hands 
of an innocent purchaser for value—when to destroy them 
the court must put a strained and unnatural interpretation 
on the language used, which in itself is plain and unam- 
biguous. Suppose one of your Honors in 1873 had been 
called upon to pass upon the authority of the defendant to 
issue these bonds, and you had examined the Constitution 
of 1870, Article LI, par. 29, the Acts of 1870-71, ch. 50, 
and the act of 1871, ch. 22, and had then gone and found 
the ordinance passed by the Board of Mayor and Alder- 
men spread on the minutes providing for the issuance of 
$50,000 of seven per cent. bonds, and then a proper elec- 
tion, and that the election had been almost unanimous, and 
the bonds issued, would you have said or not that the 
bonds were valid? Wasthere anything evidencing a want 
of authority? The constitutional and legislative guaran- 
tees had: been carefully observed and the people knew ex- 
actly that they were voting on $50,000 of seven per cent. 
bonds, and the consideration was to be a railroad through 
their county and a depot within half a mile of their court 
house. Nothing could more clearly be shown to be within 


the authority delegated than the issue of these bonds. 


Again, these bonds can be supported under the Acts of 
1869-1870 and Acts of 1868-1869, ch. 59 (Exhibits Nos. 
7 and 8 to this brief), which authorize the subscription to 
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be paid in four and six years, and negotiable bonds issued 


therefor. 


The objection that ten-year bonds instead of six-year 
bonds were issued cannot be relied upon to defeat the same. 


This was the same objection that was urged in the case 
of L. & N. R. R. Co. v. County Court, 1 Sneed, at page 683. 
There the court says: “ That stock is made payable in five 
‘installments in the order, and the act contemplates but 
“ three. 

—« This objection would seem to be made under a mistake 
“as to the provisions of the act. Inthe 8th section it is 
‘*‘ provided that not more than one-third of the stock voted 
‘and subscribed shall be required in any one year. 

“Tt nowhere prohibits more installments and a less 
*‘ amount. 

‘his is the more favorable to the taxpayers, and cannot 
‘be an available objection. 

“Tf it were a departure from the act, it would not lie in 
“the mouth of the party benefited by it to complain, and 
“ more particularly when it was fixed by the vote of that 
“party as a term of the contract.” 


Again: In Ross v. Anderson Co., MS. opinion, Knox- 
ville, Tenn., September term, 1874 (a copy of which is 
hereby appended as Exhibit No. 9), the Legislature author- 
ized a subscription of bonds payable in thirty years, and 
the submission to the people was for a subscription payable 
in six installments. They voted on the submission, and, 
instead of bonds payable in six years, bonds payable in 
thirty years were issued; and the court held that the bonds 
were valid and binding against the protest and objection of 


taxpayers. 


We do not see why this case is not decisive of the one 
under consideration, and a full answer to the objection 


urged. 


We further insist that. upon questions of commercial 
securities, Federal Courts are not bound by State decisions. 
Oates v. National Bank. 10 Otto 246. and cases cited. 


Pine Grove v. Talcott, 19 Wallace 677. 


Under the facts and authorities above stated, we might, 
with propriety, rest our case here, but we submit the other 


two propositions as being equally conclusive. 


PROPOSITION SECOND. 

This presents the simple question, whether the defend- 
ant, having the power to make the subscription and lend 
the credit, had the implied power and authority to execute 
and deliver bonds negotiable in form, independent of any 


éxpress authority conferred. 


Mr. Daniel, in his treatise on the power of municipal 
corporations to issue negotiable securities, lays down the 
principles governing the same, as follows: 

“Sec. 1527. The powers of corporations have been 
“ divided judiciously into three classes: 1. Those granted 
“in express words. 2. Those necessarily implied or neces- 
“ sarily incident to the powers expressly granted. 3. Those 
“absolutely essential to the declared purposes and objects 
“of the corporation—not simply convenient, but indis- 
“ nensable. 

“ Whatever power is implied is as effectual as that which 
“is expressed; and in the United States the following 


“ propositions are sustained by weight of authority: 
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“1. That whenever a municipal corporation has power 
“conferred to contract a debt, borrow money, or issue 
“negotiable security, it is to be regarded, quo ad hoc, as a 
‘“‘ private corporation. 

“2. That a municipal corporation has implied power 
“to contract a debt whenever necessary to carry out any 
‘‘ power conferred upon it. 

“3. That whenever it may contract a debt it may bor- 
‘‘row money to pay it. 

“4, ‘That whenever it may contract a debt or borrow 


‘‘ money it may issue its negotiable bonds for its payment.” 


In sections 1528, 1529, 1530, he discusses the first three 
of the foregoing principles, and in section 1531, he says: 
“ As to the fourth proposition, when the power to borrow 
‘‘ money is clear, it necessarily involves in its exercise the 
“ execution of a security for its repayment; and negotiable, 
“coupon bonds being the common and most acceptable 
“form of municipal securities, when given for money 
“legitimately borrowed, would undoubtedly be valid, as 
“ has been stated. 

“ And it has been generally considered that when the 
“municipality has authority to contract a debt, it has the 
“ power to evidence the same by a bill, note, bond or other 
“instrument.” 

Authority to subscribe stock in a railroad “as fully as an 
individual” given to a city, was implied authority to take 
stock on a credit and issue negotiable bonds in payment. 


O79 


Seibert v. Pittsburg, 1 Wallace 272-4. 
Commonwealth v. Pittsburg, 41 Pa. St. 278. 
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Authority “to borrow money for any object in its dis- 
cretion 2 construed as authority ta horrow money and issue 
negotiable honds to pay for it. 


Meyer v. Muscatine, 1 Wallace 387. 


In Morawetz on Corporations, Vol. 2, sec. 250, that au- 
thor says: 

‘In the United States it has been held, in accordance 
with the general rule governing the construction of char- 
ters, that corporations have implied authority to execute 
negotiable promissory notes whenever the use of commer- 


cial paper 1s appropriate as a means of accomplishing their 


charter purposes.” 


Willard, J., said in delivering the opinion of the Court 
of Appeals of New York: “ No question is better settled 
upon authority than that a corporation, not prohibited by 
law from doing so, and without any express power in its 
charter for that purpose, may make a negotiable promis- 
sory note payable either at a future day or on demand, 
when such note is given for any of the legitimate purposes 


ror which the company Was incorporated.” 


[n case of Police Jury v. Britton, 15 Wallace, at page 
572, Bradley, J., in speaking of implied power to issue 
bonds, says: “* We do not mean to be understood that it 
requires in all cases express authority for such bodies to 
issue negotiable paper. The power has been frequently 
implied from other express powers granted. 

“Thus it has been held that the power to borrow money 
implies the power to issue the ordinary securities for its 


payment, whether in the form of notes, or bonds payable 
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in the future. So the power to subscribe for stock in a 
railroad, or to purchase property for a market house, and 
other like powers, which cannot be carried into execution 
without borrowing money or giving obligations, payable in 
the future, have been sufficient to raise the implied power 


to issue such obligation.” 


All the authorities agree that where a municipal corpor- 
ation has the implied power to borrow money or lend credit, 
it has the implied power to execute all proper bonds, notes 
or other negotiable securities to accomplish these purposes. 

Hulls v. Argus, 12 Lowa 142. 

Gause v. City of Clarksville, 5 Dillon C. C. 167-8. 
Wills v. Gleason, 11 Wisconsin 470. 

Bank v. Chillicothe, 7 Ohio (Pt. 2) 31. 
Commissioner v. Pittsburg, 34 Penn. St. 496. 
Griffin v. Inman, Swann & Co., 57 Ga. 370. 

Black v. Cohen, 52 Ga. 623. 


Ketchum v. Buffalo, 14 N. Y. 


In this last case the court, after holding that the city of 
Buffalo had the implied authority to issue the bonds, uses 


the following language: 


‘Tf then the city of Buffalo had power under its char- 
ter to purchase the ground for a market, it had authority, 
so far as its charter is concerned, to do so upon a credit, 
to which there was no limit but its discretion, and the right 
to give the single bill in question would follow as a neces- 
sary consequence. | 

“ Power to contract a debt must carry with it power to give a 
suitable acknowledgment of the indebtedness, in the form, 


either of a promissory note or a single bill. I can conceive 


91 


em 


no well-grounded rule which would concede one of these 
powers and deny the other, and no such distinction is war- 


ranted by the cases.” 


This implied power is thoroughly indoctrinated into the 
laws and decisions of the State of Tennessee. as will be 


seen by reference to the cases. 


On this point, see 
Union Bank v. Jacobs, 6 Humph. 515. 
Nichol v. Mayor of Nashville, 9 Hum. 264. 
Adams v. M. & L. R. R. R. Co., 2 Coldwell 645. 
Moss v. Harpeth Academy, 7 Heisk. 288. 
Ross v. Anderson Co., MS., Knoxville, Tenn., Su- 


preme Court, 1874, Exhibit No. 9. 


In Union Bank v. Jacobs, 6 Humphreys 515, the Hiwassee 
Railroad Company had in its construction, issued its notes 


to a contractor, and these notes were resisted on the cround 


hat the R. R. Co. had no express power to do so, but all 


payments should be made from the capital stock alone. 
Turley, J., on page 524, delivering the opinion of the court, 
says: “It is argued that the capital stock of the company 
is the only means provided for the payment; and that no 
other can be resorted to for that purpose; or, in other words, 
that it must pay cash for every contract, for that no power 
is given by which it may contract upon time; for if it may 
create a debt, of necessary consequence it may create 
written evidences of that debt, and these may be either 
promissory notes or bills of exchange. * * * * 

“A. corporation is, in the estimation of law, a body 
created for special purposes, and there is no good reason 


why it should not, in the execution of these purposes, 
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ee 


resort to any means that would be necessary and proper 
for an individual in executing the same, unless it be pro- 
hibited by the terms of its charter or some public law 
from so doing. 

“There is no principle which prevents a corporation 
from contracting debts within the scope of its charter; and, 


as has been observed, if it may contract a debt, it neces- 


‘sarily may make provision for its payment by drawing or 


endorsing or accepting notes and bills.” 


It will be argued that the railroad company in the 6 
Humphreys case, was a private corporation, and therefore, 
the principle has no application. In the 9 Humphreys and 
2 Cold. cases now referred to, they were municipal corpo- 


rations, and the same principle is held applicable. 


In Nichol v. Mayor of Nashville, 9 Humphreys 250, a 
tax-payer sought to enjoin and stop asubscription by Nash- 
ville to the Nashville and Chattanooga Railroad Company 
on the ground that the city had no authority to do so, it 
being no corporate purpose, and if it had, it had no authority 
to issue bonds. In commenting on this case, there were 
two acts relied on to sustain the bonds, one of 1845 simply 
authorizing the subscription, and the act of 1847 which 
authorized bonds to be issued to pay the same. The court 
in passing on the act of 1845, which we insist contained" 
the implied authority, on pages 264-5, says : 

‘The act of 1845 merely authorized the corporation to 
take stock in the railroad without giving it any power to raise 
money fof its payment. We think there is nothing uncon- 
stitutional in this, * * * and why may not the Legis- 
lature enlarge its powers to enable it to do this, if, by strict 


construction it be held not to have such power without it? 


“Tn our judgment it may, and under this statute we would 


he constrained to hold that th corporal authorities of the town 
of Nashville had the power to subseribe the stock in the railroad 
and to execute its notes for the payment thereof; as the power 
to contract necessarily impli s the power to execute the commer- 
cial ‘ vide nees there of. 

Union Bank v. Jacobs, 6 Hump. 

“And upon a bill to enjoin the corporation from sub- 
scribing for such stock and executing its notes for the 
payment, we could not and would not inquire whether the 
corporation had the money to take up these notes, or « 
whether, when they fell due, the amount would have to be 


raised by taxation or borrowing.” 


[t will be observed that the court in this case holds that 
where a municipal corporation has the power to subscribe 
for stock in a railroad, that it has the implied “ power to 
execute the commercial evidences thereof,” independent of ex- 


press legislative authority. 


— 


In Adams v. M. & L. R. R. R. Co., 2 Cold. 445, the city 
of Memphis, in order to insure the building of the Mem- 
phis & Little Rock Railroad, made a mortgage on the Navy 
Yard property to secure $300,000 of bonds, and the whole 
question turned upon the power of the city to make the 

. transaction and mortgage of its property, there being no 
separate special legislation authorizing it. On page 653, 
the court, in passing on the authority of the city, says: 

“ Under the foregoing facts the bill was filed, and the 
question upon which the case principally turns involves 
the power of the corporation of the city of Memphis. 
Had the Mayor and Aldermen, as the representatives of 


the corporation, the power under the acts of incorporation 
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to dispose of this property in the manner and for the pur- 
poses set forth in the mortgage? By the 3d section of the 
charter of the corporation of the Mayor and Aldermen 
of the city of Memphis, it is declared that they may 
by their corporate name ‘sue and be sued in all the courts 
‘of law and equity—may purchase, receive and hold prop- 
‘erty, real, personal or mixed, within the city, for all need- 
‘ful purposes of city, and may alien, sell or dispose of the 
‘same for the use and benefit of the city, and may purchase, 
‘receive or hold property, real, personal or mixed, beyond 
‘the limits of the city, to be used for the burial of the 
‘dead, for the erection of water works to supply the city 
‘with water, for the obtaining of gravel, sand or other 
‘ materials to improve the streets, alleys and avenues of the 
‘city and for other purposes—for the establishment of 
‘work house, poor house, houses of correction, magazines, 
‘hospitals and infirmaries, and may sell, lease or dispose of 
‘the same for the use and benefit of the city, and may do 
‘and perform all other acts as natural persons.’ 

“The powers of municipal corporations as a familiar 
principle are limited to the grants in the charter, and such 
as are necessarily implied. The power ‘to hold real, per- 
sonal or mixed property,’ and to ‘sell, lease or dispose of 
the same for the use and benefit of the city,’ by necessary 
implication under the enlightened jurisprudence of modern 
times,.comprehends the power to exercise such other pow- 
ers not expressly granted or forbidden by the terms of the 
charter or the general laws which are necéssary to develop 
the growth and prosperity of the city. 

“Were it not so, no growing town or city could con- 
form its local administration to the shifting and increasing 
wants of its population. The municipal government would 
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be constantly crippled in its action by the restraints of a 
refined and technical construction of its powers. 

“A corporation is, in the estimation of the law, a body 
created for special purposes, and there is no good reason why 
it should not, in the execution of these purposes, resort to any 
means that would be necessary and proper for an individual 
in executing the same, unless it be prohibited by the terms of its 
charter. OT so7ne public law. from 80 doing. 

“Union Bank v. Jacobs, 6 Hump. 515, 525. 
Mayor and Aldermen of Memphis v. Wright, 


6 Yerger 497.” 


The court will observe that in speaking of the powers 
of a municipal corporation in the above case, the court 
says no good reason exists why, if not prohibited, it should not 


act in these matters as an individual. 


In Ross v. Anderson Co., MS. (Exhibit 9), Sneed, J., 
says: “ We take it to be a sound principle, however, that 
“a county, like another corporation, having the right to 
“make the subscription, can issue the commercial evi- 
‘“ denees of it in such form as may be satisfactory to the 
“ parties.” | 


This had been the uniform and unbroken line of author- 
ity in Tennessee up to the date of the issuance of these 
bonds, our courts having never made any distinction in the 
implied powers of private and municipal corporations; and 
this court has uniformly followed the ruling of the Supreme 
Court of the United States in the construction of the pow- 
ers exercised and authorized to be exercised by them. 


Seibert v. Pittsburg, 1 Wallace 272-4. 
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The town of Dyersburg, in addition to the constitutional 
and legislative authority above relied on to lend such credit, 
had power “to purchase and hold property, real, personal 
and mixed, and dispose of the same for the benefit of said 
town. * * * ‘Tolay and collect taxes for the purpose of 
carrying all necessary measures in operation for the benefit 
and advancement of said town, and to pass all laws necessary 
and proper to carry the intent and meaning of this act into 
effect” (see Exhibit No. 12), being almost the identical 
powers construed in the 2nd Coldwell and 9 Humphreys 


cases. 


Proposition THIRD. 

That in any event this-court should hold the defendant 
as upon non-negotiable bonds or notes, treating the issu- 
ance of negotiable bonds as an excess of authority only, 
and not invalidating the loan with interest as agreed upon. 


In Ray v. Nashville, 19 Wallace, this court expressly 
holds that “ Indebtedness may be incurred to a limited ex- 
tent in carrying out the objects of the incorporation. Evi- 
dences of such indebtedness may be given to the public 
creditor.” (See bottom of page 475.) 

And on page 477, “ Vouchers for money due, certificates 
“of indebtedness for services rendered, or for property fur- 
“ nished for the uses of the city, orders or drafts drawn by 
“ one city officer on another, or any other device of the 
“kind used for liquidating the amounts legitimately due 
““to public creditors, are of course necessary instruments 
“for carrying on the machinery of municipal administra- 


‘¢ tion, and for anticipating the collection of taxes.” 
* “8 * 


‘) 7 


aol 


And on page 478, “ But where the power has not been 
“ given, parties must take municipal orders, drafts, certifi- 
“cates and other documents of this sort at their peril. 
“Custom and usage may have so far assimilated them to 
“regular commercial paper, as to make them negotiable, 
‘“‘ that is, transferable by delivery or indorsement. 

“ This quality renders them more convenient for the pur- 
“pose of the holder, and has undoubtedly led to the idea 
“so frequently, but, as we think, erroneously, entertained, 
“that they are invested with that other characteristic of 
“commercial paper—freedom from all legal and equitable 
“‘ defenses in the hands of a bona fide holder. But every 
“holder of a city order or certificate knows that, to be 
‘valid and genuine at all, it must have been issued as a 
‘‘ voucher for city indebtedness. It could not be lawfully 
‘issued for any purpose. He must take it, therefore, subject 
“to the risk that it has been lawfully and properly issued. 
‘¢ His claim to be a bona fide holder will always be subject 


“to this qualification.” 


We respectfully insist that the foregoing principles as 
announced conclude this case. It has been held in Ten- 
nessee, since the 9th Humphreys case, that granting 
municipal aid to railroad companies was for a legitimate 
corporate purpose, and the great effort of the court has 
been in the past to protect municipalities whose paper has 
been fraudulently issued and sold, and where no considera- 
tion has been received, against the enforcement of the 
bonds. But here every consideration tends the other way. 
The people are attempting to repudiate what they expressly 


oe eR ES A NE A CL RR ee A ee ae stn ENtNRe einen edeeneascacanreantiel 


WE lis tok, Sa 


2 Marr i eNom 
A EIN A ct naan tana 


* “tg 


28 


authorized, and where they have received the full consid- 
eration. 

The agreement as to facts and findings of the court all 
show that all conditions and considerations for this sub- 
scription have been faithfully complied with, and that they 
voted a subscription, payable in ten years, with interest at 
7 percent. Treating the bonds as the mere evidence of 
this liability, as defined in this 19 Wallace case, we insist 
that fair dealing and all other considerations demand the 
reversal of judgment of the court below, and enforcement 
of the liability of the town of Dyersburg for payment of 
these bonds. 


D. H. POSTON, 
W. K. POSTON, 
PARKS & DRAPER, anp 
SMITH & COLLIER, 
For Plaintiff in Error. 


Since printing this Brief we have had our attention 
called to Williams v. R. R. Co.,9 Baxter (Tenn.) 488, de- 
cided in L876, which seems to be decisive ot the Case 
under consideration. There. fa rpayers of Marshall county 
en) yned the eollection of a fax levied to pay interest on the bunds 
issued lo the railroad. The railroad wis chartered by the 
chancery court in 1871 or 1872. and the regularity of 
its incorporation is one of the main points argued. After 
its organization it asked the county court of Marshall 
county for a subscription of $115,000, and submitted 
the question to a vote of the people (necessarily under 
the general laws passed since the Constitution of 1870, 
as no specific act is referred to as authorizing the same), 
who voted the amount of the stock, and the bonds of the 
county were issued, and a large portion of them were used 


and expended in the coustruction of the road. 


The court then passes upon the validity and regularity 
of the charter and holds it substantially valid, and on the 
question of the subscription says: ‘* Without reviewing in 
detail the proceedings incident tO the subscription of stock 
by the county, we are of opinion that no such irregularities 
occurred in the proceedings to that end as to invalidate 


the subscription ” and dismiss the bill. 


There the subscription Was paid in bonds without ex- 


press legislative authority, and it was sustained. 


If the Acts of 1870-71, Chapter 50. did not expressly 


authorize bonds, implied authorit / wds necessarily conceded 


4 r 1 rs j / Oo f) ) * . ‘. 
in order to sustain the issue of bonds in this 9th Bacter case. 
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Exhibit No. 1. 


CONSTITUTION, 1870—ARTICLE II. 


Section 29. The General Assembly shall have power to 


authorize the several counties and incorporated towns in 


this State to impose taxes for county 


t . 


and corporation pur- 


poses, respectively, in such manner as shall be prescribed 


by law: and all property shall be taxed according to its 
value, upon the principles established in regard to State 
taxation. sut the credit of no county, city or town shal! 
be given or loaned to or in aid of at ¥ person, company, 
association or corporation, except upou iit) election to be 
first held by the qualified voters of such county, city or 


town, and the assent of three-fourths of the votes cast at 
said election. 

Nor shall any county, city or town become a stockholder, 
with others, in any company, association or corporation, 
except upon a like election and assent of a like majority. 
But the counties of Grainger, Hawkins, Ilancock., Union 
Campbell, Scott, Morgan, Grundy, Sumner, Smith, Jenkes, 
Van Buren, White, Putnam, Overton, Jackson, Cumber- 
land, Anderson, Wayne, Marshal!, Cocke, Mason, and the 
new county herein authorized to be established out of the 
fractions of Sumner, Macon and Smith counties, and 
Roane, shall be excepted out of the provisions of this sec- 
tion, so far that the assent of a majority of the qualified 


voters of either of said counties. voting on the question, 
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shall be sufficient, when the credit of such county is given, 
or louned, to any person, association or corporation. 
Provided, That the exception of the above named coun- 
ties shall not be in force beyond the year one thousand, 
eight hundred and eighty, and. after that period they shall 
be subject to the three-fourths majority applicable to the 


other econnties of the State. 
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Hxhibit No. 2. 


sryy . | — oe . rey . - 
ACTS OF 1870-1871.—CHAPTER 50. 
to enforce Article II, section 29, of the Constitution, to authorize 
vera! counties and incorporated towns in this State to impose taxes 
inty and corporation purposes 
LON Z Be af enacted by the (re neral Assembly ofr the 
Tennessee: ‘That the several counties and iucurpo- 
wns in this Stute may and are hereby authorized to 
taxes for county und corporate purposes, respect- 


) the following manner and upon the following con- 


ditions: 


Ist. 
to its v 
State t: 

2d. 


loaned 


That all taxable pre pert y 8 hall be taxed ueccordl We 
alue, upon the principles established in regurd to 
ixation. 

The credit of no county, city or town shall be given, 


to or in aid of any person, company, association or 


eorporation, except first upon the consent of a major y 


of the Justices of the Peace of the county at the quurterly 


term of the County Court of said county, or a majority of 


Board « 


such ¢) 


f Mayor and Aldermen, as the case may be, of the 


ty or town, and upon an election afterwards held by 


the qualified voters of said county, city or town, and the 


assent < 


r 


tion. 


ff three-fourths of the votes cast at the said elec- 


The said County Court or Board of Mayor and 


Aldermen, as the case may be, shall spread upon their 


records 
by the 


duct su 


the proposition, and the amount to be voted upon 
people, and shall have full power to hold and con- 


ch elections according to the luws regulating elec- 
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tions in this State; and if the assent of three-fourths of the 
voters of such county, city or town is had, then the County 
Court or. Board of Mayor and Aldermen, as the case may 
be, shall have tull power to make and execute all necessary 
orders, bonds, and payments in order to’ carry out such loan 
or credit, voted for as prescribed in this Act; nor shall any 
county, city or town become a stockholder, with others, in 
apy company, association or corporation, except upon a 
like election and the assent of a like majority, as prescribed 
in this Act. 

Section 2 provides that certain counties may vote such 
aid, and upon a simple mujority, doing away with the 
three-fourths of all the votes cast. 

Sec. 3. Be it further enacted, That the taxes imposed by 
this Act, voted by any county, city or town, shall not be 
greater than the taxes on property and polls. And as the 
public welfare requires it, this act shall take effect from 
and after its passage. 

Passed January 16th, 1871. 


This Act is carried into Milliken & Vertrees’ Code of 
1884, at Section 1287, and is substantially in the language 
and verbiage of paragraph 29, Article LI, of the Constita- 
tion of 1870. 
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Hxhibit No. 


ACT OF 1871.—CHAPTER 122.—(Page 133.) 


AN ACT to legalize and authorize subscripti by incorporated cities and 
towns for the benefit of rail: eated by law. 

SECTION 1. Be it enacted OY the General Assembly of the 
State of Tennessee: ‘That where any incorporated town or 
city in this State has, previous to the passage of this Act, 
subseribed Lo the capital stock tT any railroad company 
created bj the luws of this State, and calc subscription has 
been ratified by three fourths of the qualified voters ot said 
town or city, in accordance with the provisions of the Con- 
stitution, said subscription shall be deemed a valid and 
legal subscription, notwithstanding the same may be in 
excess of the amount provided for in Section 1142 of the 
Code. Provided, That should any doubt exist as to the effect 
of this Act in legalizing such subscription, any such city 
or town is hereby authorized and empowered to revote the 
sume, OF “any other amount, and the same, when voted or 
subscribed, shall be held to be lega! and valid, and said Sec- 
tion 1142 of the Code, and al] other laws or parts of laws 
in conflict therewith, so far as affects the legality of any sub- 
scription thus made under the provisions of this Act, be 
and the same are hereby repealed, but in every other regard 
to remain in full force and effect. 

SEC. 2. Be ut further enacted, That this Act shall take 
effect from and after ite passage, the public welfare re- 
quiring it. , 

Passed December 14, 1871. Approved December 16, 1871. 
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Exhibit No. 4. 


ACTS OF 1871.—CHAPTER 129.—(Page 142). 


AN ACT to amend section 1142 of the Code and repeal the third section of 


an act passed January 16, 1871. 

-Seotron 1. Be it enacted By the General Assembly of the 
State of Tennessee, That so much of section 1142 of the 
Code as prohibits any county, incorporated town or city 
from subscribing stock in railroads running to or contigu- 
ous thereto, to an amount exceeding in the aggregate one- 
fifteenth of its taxable property, be and the same is hereby 
repealed. | 

2 ze ze zs * x ** 

Sec. 4. Be it further enacted, That no county, city, town 
or incorporation shall subscribe in aid of any railroad or 
other corporation an amount in value exceeding one-tenth 
of its taxable property. 

Passed December 11, 1871. 

Approved by Governor December 15, 1871. 


Exhibit No. 5. 


ACTS OF 1869-1870.—CHAPTER 69.—(Page 86). 


AN ACT to amend the Usury Laws of the State and to establish a conven- 


tional rate of interest 


SEcTION 1. Be it enacted by the General Assembly of the 
State of Tennessee, That hereafter it shall be lawful to con- 
tract for any rate of interest not exceeding ten per gent. 
per annum, provided that the rate of interest be in writing 
and expressed in the face of the instrument creating the 
debt or obligation. And when judgment or decree shall 
be recovered on such written contract, it shal! bear the 
same rate of interest as the written instrument upon which 
the judgment or decree is based, and shall be so expressed 
in the judgment or the decree and indorsed upon the exe- 
cution issued thereon. 

« * aS | * 

Sec. 5. Be it further enacted, That this act shall take 
effect from the first day of June, 1870. 

Passed February 23, 1870. 


: 
; 
+4 
i) 
if 
; 
4 
‘3 
5G 
it 
a 
: 
z 
Ss 
pig 
' 
4 
t 
lt a 
Ea 


Ce ee ee ed 
snes yeeiaoregh aie 


‘stk: 


_ 


sll, ct 8 


eae 


RAL PA ARE Age A 90 ile 
pos * SN ae 
; v4 = ’ 


et Ng 
2 Bats ecg 5 


ine we, 


es 


a a ae 
* eee 2 


De et ee 


ee oe ae ee : 
ia Ps, ae ee ih ita ’ : 
. 


‘- sla tS is, inj © “digg eS ghee gp ate rrr’ Sem, Pe: <a SRR on : < Me ’ ' Lae et f a? 
aE PR ee thay. See ef ARS dt pi gt, ek pd « Ate ie suuasete. ye aya 
ais ee hee eer at? “3: Bee ? gt $e Aa <3 : oe n> ae ha oo & ie led 
-_ so tt: Z ss ey tegils te 2 ee ae 4 4 . . e gts ar - “=. # 
a ‘a4 oe es S eat y eek tee ee pn? es ee ee 


Exhibit No. 6. 


ACTS OF 1877.—CHAPTER 21.—(Page 35.) 


AN ACT to repeal an act entitled ‘‘ An Act to amend the Usury Laws of the 
State and to establish a conventional rate of interest,’”’ and prevent the use 


of money at a greater cate of interest than six per cent. per annum. 


Section 1. Be it enacted by the General Assembly of the 
State of Tennessee, That an act passed February 23, 1870, 
entitled “ An Act to amend the usury laws of the State and 
to establish a conventional rate of interest be and the same 
is hereby repealed. 

Sec. 2. Be it further enacted, That this act take effect 
from and after its passage, the public welfare requiring it. 

Passed March 20, 1877. 

Approved March 20, 1877. 
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Exhibit No. 7. 


ACTS OF 1868-9.—CHAPTER 59.—(Page 311). 


Section 20. Be it further enacted, ‘That it shall be lawful 
for the town of Dyersburg to make a corporate subscrip- 
tion to the capital stock of the Mississippi River Railroad 
Company, not to exceed Fifty Thousand Dollars in amount, 
payable in not exceeding four years by annual assessments 
levied by the Board of Trustees of said town, and collected 
as other moneys due, and bonds of the town may be issued 
in anticipation of such collections collected for town pur- 
poses. Provided, however, that before the Board of Trus- 
tees or Aldermen of said town shall make any such sub- 
scription the question shall have been first submitted to 
the qualified voters of said town, and shall have received a 
majority of the votes cast therefor after twenty days’ notice 
of the time and place of holding said election, and of the 
amount proposed to be subscribed. 

x * * * * * * 
Sec. 36. Be it further enacted, That * * * this act 
take effect from and after its passage. 
F. 8. RICHARDS, 
Speaker of the House of Representatives, 
P. P. C. NELSON, 
Speaker of the Senate. 
Passed February 26, 1869. 


aa a Te aaa aT aaa SSSI its SDSS SOIR IIS SSSSISSSSSSSSOPSOST sso a ee 
a 


* " 
ENGR eg MT A AYE Ai, ANNE 20 
ae: Pe, hg “gees re 


a ene 


— a * 
: at “i 
ss 4 oe = 
Pe ge ee ae ee 
‘x . 


rs 
—— 
— « 


oe TS 
‘ 


~~, 


10 


Exhibit No. 8. 


ACTS OF 1869-1870.—(Page 362). 


Relative to Mississippi River Railroad provides, amongst 
other things, as follows: 
* ms * K K * * 
Section 18. Be it further enacted, That stock which has 
been subscribed, or may hereafter be subscribed, by any 
county, city or incorporation to said railroad companies 


may be payable in six annual payments, and it shall be 


lawful for county courts and the corporate authorities of 


any city or town making such subscription to issne short 
bonds bearing interest at the rate of six per.cent. per annum 
to said railroad companies, in anticipation.of the collection 


of annnal levies, if thereby the construction of the railroad 


can be facilitated. 
** * * * * * x 
Passed February 8, 1770. 
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Hxhibit No. 9. 


Tue Strate, Ex Kev. Ross, 
v. + Opinion. 
ANDERSON COUNTY. 

This is a petition for a mandamus from the Cirenit Court 
of Anderson county, filed by the relator against the county 
court of said county, fo enforce a levy of taxes for the pay- 
ment of certain interest coupons issued by the county in 
January, 1856, and within three successive years there- 
after, with certain county bonds, in discharge of the county 
subscription of stock in the Knoxville and Kentucky Rail- 
roud Company. A fiat was obtained for an alternative 
writ of mandamus from one of the cireuit Judges of this 
State on the 3lst of December, 1873, and the petition filed 
on the 5th of January, 1874. An amended petition -was by 
leave of the court filed at the June term, 1874, of the cir- 
cuit court of said county. The petition states, in sub- 
stance, that the county of Anderson, on account of said 
subscription, issued about one handred thousand dollars of 
its bonds about January, 1856, and within three years 
thereafter, iv sums of five hundred dollars and one thonsand 
dollars each, payable thirty years from date, with coupons 
or interest warrants attached for the payment of interest 
semi-annually, at the rate of six per cent. per annum. 
That the relutor is the owner and bona fide holder for value 
of seven of said bonds, amounting to $6000, and that 
fourteen of the interest coupons were due at the time of 


filing the petition, and fourteen would fall dae ou the Ist 
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Jauuary, 1874. That he had made demand of payment 
of the county trustee, and of the justices composing the 
said county court. That the said trustee refused to pay, 
stating that he bad been so ordered by the court; and that 
the said justices had replied that said coupons would not 
be paid. That said bonds and coupons are made payable 
to the Knoxville and Kentucky Railroad Company, or 
bearer, and were issued by authority of law, as they pur- 
port on their face, and that there were statutes which 
authorized their issuance, and made them all obligatory on 
the county. The bonds and coupons are set forth and 
described by dutes, numbers and amounts, and it is stated 
that the petitioner is the bona fide holder for value of all 
said coupons as described. 


The petition contains this averment: ‘ That said bonds 
or warrants have been recognized by the county court of 
said county as a valid debt against said county, from the 
time they were issued, until a short time previous to the 
commencement of this suit; and that the county has paid 
all the interest due upon said bonds up to the Ist of July, 
1872, including the interest due at that date. The county 
court has levied and collected taxes for the payment of said 
coupons or interest warrants, and ‘the citizens of said 
county have paid said taxes for that purpose, and neither 
the county court, nor any citizen of said county, prose- 
cuted to a successful termination any suit in law or equity, 
to prevent the issuance of said bonds, nor to prevent their 
negotiation by the Knoxville & Kentucky Railroad Com- 
pany; and there never was any proceeding instituted, 
either by the county or any citizen thereof, to have said 
bonds or coupons declared void, nor to prevent their issu- 


ance or negotiation, but the same have been treated by the 


“ni 


county court and the citizens of said county as a valid 
debt against said county, from the time they were issued, 
until after the Ist of July, 1872, and said county has paid 
the relator all the interest that has accrued on the bonds 
rie ntioned in his petiti mi, ever since he has received suid 
bonds, except the coupons or interest warrants mentioned 


. 


In said petition | pon the hearing of the cause by the 


circuit court the peremptory mandamus was refused and 


the pe tition dismissed. The relator has appealed. 


here are several minor objections taken to the proceed- 
gs by the defendant upon argument in this court, which 
we do not feel ealled upon to diseuss further than to 
observe that in our opinion they would interpose no legal 


barrier to the relief sought. 


e/ 


U pon the case made in the petition it is not necessary 
that the demand should bave been merged into judgment, 
nor is it essential that the courity trustee should be made a 
party. ‘The justices of Anderson, constituting the county 
court of said county, are the proper parties defendant. 
Nor, in our judgment, does the fact that, at the time the 
fiat of the writ was obtained, some of the COUPONS were 
not due, interpose, under the facts, any serious ground for 
refusing the relief, even as to them, as it appears, on the 
race Or tie petition, that these « upons would fal! due 
Within a few days, and, as the Record discloses, they did 
ACT “ally mature before the petition itself was filed in court. 
[In regard to several of the coupons, payable at the Bank 
of America, it is not fatal to the pro eeding that the peti- 
tion doves no uver a presentment there, even if such pre- 
sentment, in this kind of case, were essential, Inasmuch as 


the ition does aver a sufficient excuse in the pusitive 
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; i and peremptory retusai of defendants to pay any portion 
: i | of the coupons. 
: at ft 
no he main ground of deience presents questions of much 
Cai ‘ " : »° gue . ° 
1 public Importance, and Of more aii uity than the prelimi- 
= ‘ : . i ° . . . . 
if nary questions thus briefly disposed of. It is insisted, that 
\ ie the county of Anderson is not liable for these bonds and 
, ia” : 
| va ) 
= coupons, because they were issued without authority ot 
r 2 law. [t is certainly clear that the county had no right to 
. contract this debt without legislative authority. But we 
a ‘ | id . 
< , may observe, at the threshold, that, after the solemn obhi- 
| gations of the connty have been negotiated, and thrown 
upon the commerce of the country, into the hands of bona 
Fe fide holders, who, so far from baving any notice of any sup- 
) posed illegulity, were encouraged by the county itself, 
a through a series of vears, to give them implicit credit, it ! 
ya 


we 


would require a very grave departure from legislative restric- 


Pe, 


tions to justify the courts in exonerating the county. Indeed, 
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the doctrine ol ratification itself would be a legal panacea 
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to all manner of mere irregularity, and must be fatal tothe 
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defence, unless it can be shown that the issuance of the 


es te 


cxoae 


bonds in question was, ab initio, void. By the act of 1852, 


ch. 117. the several! counties of this State were authorized 


to subscribe for stock in any railroad enterprise located, or 


to be located, through said counties. Thisact initiated our 


=. 


sata 


system of railroad improvements, and is very liberal in its 
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terms. It prescribed the mode of subscription, how the 


| ia subscription was to be paid, and gave the circuit courts the 
: 3 power to enforce its provisions by the writ of mandamus 
| oe agaiust the county courts. 

| i The act of 1852, ch. 191, authorized certain counties to 
| subscribe stock in any chartered railroad located through 
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15 
said counties, in any amount determined upon in the man- 
ner prescribed by law. and /o issue bonds tor the amount of 


stock so subscribed. The bonds to bear six per cent. 


interest—payable semi-annually. and to fall due in not less 
than ten nor more than thi 4, Ye date. The act of the 
18th February, 1854, ch. 189, applied the foregoing provi- 


sions expressly to the county of Anderson. The second 


section of said act provid 3 that ‘t icts of anv of said 


‘7 


counties in voting stock in railroads, and to issue county 
bonds for the same, not heretofore provided for by law, 
shall hereby be declared as valid and b nding as though 
said acts hud been strictly in accordance with law. The 
Knoxville and Kentucky Railroa aS mpany was chartered 
in 1852, and was a railroad in which the county of Ander- 
son might take stock under the act of 1852, ch. 117. But 
this act of 1852, ch. 117, did not authorize bonds to be 
issued. We take it to be a sound principle, however, that 
a county, like another corporation, may issue the com- 
mercial evidences of it, in such form as may be satisfactory 
to the parties. Under this act of 1852, ch. 117, the county 
court proceeded at the March term, 1853, to provide for a 
subscription of stock in said company, by ordering an elec- 
tion to ascertain the will of the people as the law pre- 
scribed ; in which election the question to be voted upon 
was whether the county would subseribe one hundred 
thousaud dollars of stock in sald company, to be payable 
in six annual instalments, commencing in 1854. ‘The act 
of 1852, chapter 117, provided that only 33$ per cent. 
of the subscription of any county should be collected 
annually. The 12th section of said aet provides that upon 
unexpected demand. when there is no railroad tax on hand. 


the county court may anticipate the collection of said 
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taxes by the issuance of county warrants, payable as desired 


by the board of directors, bearing interest at the rate of six 


‘per cent. per annum, &c., but the issuance of bonds was not 


expressly authorized until done by the act of 1852, ch. 191, 
which restricted the time of their maturity to not less than 
ten years, nor more than thirty years after date. 

We have seen that the act of 18th February, 1854, 
ch. 180, applied these provisions expressly to Anderson 
county. It seems, however, that the county court took no 
further action upon the proceedings of its March term, 1853, 
until the July term, 1854—in doubt, perhaps, of the valid- 
ity thereof; but the Legislature having on the 18th Febru- 
ary, 1854, by said ch. 180, declared said election and pro- 
ceeding lawful and binding, the county court in July there- 
after took final action in the matter by subscribing the 
stock, as the sheriff had reported the people as voting for, 
and ordering the issuance of coupon bonds, payable at 
thirty years, with semi-annual interest, just as the law 
required; but providing by the order that the whole shall 
be paid in six annual instalments. This last provision, 
however, was not incorporated in the bonds. Now, it is 
earnestly argued that these bonds are absolutely void, even 
in the hands of the relator, and all other persons who have 
bought them in good faith, because, as alleged, the sub- 
scription of stock was on condition that the whole debt be 
paid in six annual instalments, whereas the bonds post- 
pone the payment for thirty years. This would seem to be 
an anomalous position for a debtor, to object to an indul- 
gence of thirty years, upon a debt at simple interest, when 
money is so productive and valuable, and at a time when 
most of that class, both among natural and artificial persons, 


are importunate for time. But it is nevertheless an argu- 
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ment pressed with great ability, and which, upon a hasty 
view of the question, does not lack the virtue of plausi- 
bility. The railroad subscription laws require, among other 
things, that in the levy and collection of taxes for the liqui- 
dation of the semi-annual interest, a certain amount shall 
be also levied and collected, to constitute a sinking fund 


for the ultimate extinguishment of the bonds. 


This sinking fund might be invested in some productive 
way, and it is vertainly demonstrable that the county, in 
the meantime, increasing in taxable wealth, population, and 
material prosperity, could not be materially injured even by 
a much longer postponement of the day of payment. The 
bonds were, however, afterward issued in the exact form 
prescribed by law, impressed at their issuance with the 
sanction of the popular approval, and nurtured into credit 
and confidence by the recognition and patronage of the 
county which issued them for along series of years. If, as 
the worshipful justices propose in the order of July term, 
1854, they are still disposed to extinguish this debt in six 
annual instalments, we presume the holders of these bonds 
will not be found impracticable, or refractory in receiving 
their honest dues. But with a full sense of the great mag- 
nitude of the interest involved, we have no hesitation in 
saying, that so far as the rights of these parties have been 
unfolded to us by the record, there is no ground assumed 
in the argument which, in a court of conscience or a court 
of law, can relieve the county of Anderson from this 
obligation. If the county had been defrauded in the 
issuance of these bonds; if it had been done without a 
vote of the people as to the subscription; or, indeed, if 


the statutes had not been substantially complied with, then 
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the case would be presented in a different aspect. But we 
have here a submission of the question of subscription to 
the popular vote; the evidence of its endorsement at the 
polls ; the irregularities of that proceeding cured by subse- 
quent legislation; the issuance of these bonds by the con- 
stituted authorities of the county; their circulation, from 
hand to hand, as negotiable commercial paper; their recog- 
nition by the court and the people as valid obligations for 
a period of sixteen years; and after all this we are asked 
to declare these bonds unlawful in the hands of innocent 
holders, who have in good faith invested their money in 
them, because the bonds are made payable in thirty years, 
as the law directs, rather than in six annual instalments, 
as it is insisted the people intended. If such was the 
popular intention, why permit the bonds to issue in the 
present form? why allow them to be negotiated? why sub- 
mit quietly, from year to year, for this long period, to 
annual drafts of the railroad tax, with full knowledge that 
the original purpose as to payments in six instalments had 
been perverted and defeated by the issuance of thirty-year 
bonds ? 

A county under our law is a corporation. The citizens 
are the corporators; the county court the agency through 
which this mortal immortal acts and speaks and hath its 
being. Like other artificial beings or natural persons, it 
can ratify the unauthorized acts of its agents. In this case 
the county of Anderson has done this thing. There can 
be no question that it was competent for the Legislature to 
cure, by subsequent enactment, any mere irregularities in 
the election of 1853. (16 Wall., 644, 8 Ann. R., 87-108). 
We hold that these bonds and coupons were lawfully 
issued, and that the mere irregularities referred to will not 
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be allowed to defeat the rights of the holders. They are 
payable to bearer, and transferable by delivery, and sub- 
ject to the same rules as to the rights of the holders as 
negotiable bills and notes. (Lexington v. Butler, 14 Wall., 
295; Mercer County v. Hackett, 1 Wall., 83). In the lat- 
ter case it was said: “ Where a county issues its bonds 
payable to bearer, and solemnly pledges the faith, credit 
and property of the county under the authority of law, 
referred to on the face of the bonds by date for their pay- 
ment, and those bonds pass bona fide into the hands of 
holders for value, the county is bound to pay them. It is 
no defence to the claim of such a holder that the act 
referred to in the face of the bond authorized the county 
to issue the bonds only and subject to certain restric- 
tions, limitations and conditions, which have not been 
formally complied with. (1 Wall., 83.) 


In the case of Pendleton Co. v, Army, 13 Wall., 298, it 
is held that a county issuing bonds to a railroad company 
in payment of stock in the road, which subscription the 
county was authorized by legislative act to make, and to 
pay for by the issue of bonds, only after certain things 
directed had been performed, said county may be estopped 
against asserting that the conditions have not been com- 
plied with, * * * and an estoppel would take place 
when the county had received the proper amount of stock 
for which the bonds were issued, had held it for seventeen 
years, and was actually enjoying it at the time when 
pleading a want of authority to subscribe. 

13 Wall., 298. 


And so in the case of Grand Chanter v. Winegon, 15 
Wall., 356, it is held that in a suit against a manicipal 
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corporation, by a bona fide holder of its bonds, whose title 
accrued before maturity, the corporation cannot show by 
way of defenee, if the legal authority to issue the bond is 
clears, a want of compliance on its part with formalities 
required by the statute, or show fraud in their own agents 
in issuing them. 


15 Wall., 356. 


This is a strong case, and bears much analogy to the case 
in judgment, if not in the facts, in the principles applicable 
to both alike. In the case in judgment there can be no pre- 
tence that the county of Anderson was not authorized by 
law to make the subscription, and to issue the bonds in 
controversy. No fraud is complained of in the county 
court, but a mere mistake or irregularity as to the time of 
payment of the bonds. The amount of the subscription 
was voted by the people, and this is the vital thing. The 
bonds, as issued, follow the law as to the time of payment, 
whereas, a payment in instalments, as proposed, would 
have been in derogation of the law, which requires such 
bonds to be made payable not less than ten nor more than 
thirty years after date. 

Act 1852, ch. 191,112. Act 1853, 4, ch. 180. 


It will be seen by reference to these acts, that the bonds 
in controversy were issued in exact and literal compliance 
with the statutes. They have gone into the hands of bona 
fide holders. The county of Anderson has received the 
consideration, and has estopped itself from impeaching 
their validity, except by showing a want of lawful author- 
ity to take the stock and issue the bonds. This they have 
failed todo. We might have contented ourselves by rest- 
ing this case upon the high authority of the Supreme Court 
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of the United States, that the bonds on their face import a 
compliance with the law under which they were issued, 
and the purchaser was not bound to look further for evi- 
dence of a compliance with the condition to the grant of 
the power. (Commissioners, &c., v. Aspinwall, 21 How. 
215.) But in view of the great importance of the questions 
involved, we have met them as represented by the able 


argument of the counsel for the county of Anderson. 


Reverse the judgment, and let a peremptory mandamus 


be awarded. 


SNEED, J. 
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OPINION. 


MAyorR AND ALDERMEN OF PULASKI 
| VB. Nashville. 1887. 
GILMORE & CueErRry, O’Connor & Co. 
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é 
af ; In 1874 the Directors and Commissioners of the Mem- 
as phis & Knoxville Railroad Company petitioned the Board 
4 of Mayor and Aldermen of the town of Pulaski for a sub- 

(ae scription of $40,000 to their capital stock, on such terms 
a P and limitations as the board might see proper. The ques- 

. a tion was submitted to a vote of the people and approved by 

: ai the requisite majority. The proposition involved the idea 
aaa of issuing bonds having twenty years to run, each of the 
a ; denomination of $500, bearing eight per cent. interest; stock : 
‘Rae to be issued to the corporation equivalent in amount to the 
1 iif bonds thus proposed to be issued. As part of the proposi- 

| | i? ’ tion, it was agreed that these bonds of $500 each were to 
| | tg be issued to pay for the expenses incident to a survey of 
| ae the line of the road through Giles county. These bonds 
| | 1 : Ss were issued and came into the hands of the parties plain- 

: | He tiffs in this case before due, and are the basis of the present 

iii suit. 

| i 4g We may assume, for the purposes of this opinion, that 

| # + the proceedings, if not perfectly regular, have nothing in 

| ay them that can fix any right to urge it against the present 
ie a holders. They stand as innocent purchasers for value. The 
| | if 3 only defense that can be made available against the liability 
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sought to be enforced is a want of authority in the corpor- 
ation to issue the bonds in question. This is a defense at 
all times available in such a case, unless it may be the doc- 
trine of estoppel in pais may be an exception allowed in 
certain cases. 

The question then is, did the corporation, under the Con- 
stitution and laws of the State, have the power to issue 
these bonds? If so, plaintiff was entitled to his recovery 
on the coupons, if not, defendant should have had a verdict. 

It is the case of a subscription to the stock of a contem- 
plated railroad. The fact that these particular bonds were 
to be applied to pay for a specific part of the work neces- 
sary in the construction of the road, cannot alter the char- 
acter of the bond nor aid in arriving at a solution of the 
question of power. Whether to be used for this, or any 
other purpose connected with the construction.of the road, 
the case would be the same. The proposition submitted to 
the people, and the contract attempted to be made, was 
simply a subscription for $40,000 of stock in the corpora- 
tion, which was expected to build the road, and the bonds 
of the corporation (these three included) were to be issued 
in paying for said stock. 

By our present Constitution, which in this respect is the 
same as that of 1834, sec. 2, Art. X XIX, the General Assem- 
bly shall have power to authorize counties and incorporated 
towns in this State to impose taxes for county and corpor- 
ation purposes respectively in such manner as shall be pre- 
scribed by law, and all property shall be taxed according 
to its value upon the principles established in regard to 
State taxation. By the Constitution of 1870 there is added, 
“ But the credit of no county, city or town shall be given 


or loaned to or in aid of any person, company, association 
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or corporation, except upon an election to be first held by 
| the qualified voters of such county, city or town, and the 
assent of three-fourths of the votes cast at such election.” 


q 4% We need not examine, discuss or divide the question whether’ 

ae ‘ the addenda gives any additional or different power to the 

aa Bf Legislature from that conferred in the first clause of the 

il “ie % section quoted, that is, to levy taxes for county and cor- 
Ae | poration purposes, respectively. 

! aay) | It suffices that it was decided many years since that a 
; Tp railroad was a county and corporation purpose, and taxes 


might be levied under authority from the Legislature, to 
be used in aid of such enterprises. It is not improper to 


say that while this is all now settled in our State as an 


original question, the writer of this opinion did not and 


does not now concur in its correctness. 


Me ai Bead 


The question, however, is whether, under the statutes 
, existent at this time, these bonds were authorized, the 
| power to issue them is given. Weneed not, as we have said, 
F go into the question of the constitutional power to author- 
ize them. We need scarcely say that in order to the issu- 
ance of such bonds there must be an express authority 


given the city or town, either by a general law of the land, 


or by a special law for this purpose. No such power can 
be implied or can be inferred from any of the ordinary pow- 
ers of such corporations. “No argument,” says Judge 


OO 


i McKinney, in the case of Cook & Steadman v. Sumner 
| i: | Spinning and Mfg. Co., 1 Sneed 714, “can be necessary to 
| ie show that the authority to purchase stock in a manufact- 
| | ig uring company, or to issue bonds for the payment thereof, 
| ta cannot be derived simply from the power of taxation con-. 
il 4 ferred in a charter.” See also 9 Heisk. 534. 
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As 


Taxation and payment of all liabilities directly from this 
means is the normal work of action by such bodies. Bonds 
on time are not incident to this, and can only be issued 
when authority is conferred by law. 

The old act of 1852, Code, section 1142, and other pro- 
visions of that article, is the basis in our general law for 
such action as may be taken by counties and corporations 
in subscribing for stock in railroads running to or contig- 
uous to such towns. It is too clear for argument that no 
such authority is found in these sections. 

The act of January, 1871, intended to regulate elections, 
under the Constitution, in first section, simply embodies 
the authority contained in the Constitution, as to counties 
and towns levying taxes for county and corporation pur- 
poses, prescribing in the subscriptions the conditions and 
regulations by which the power shall be executed. But 
there is nothing in this act that can possibly be construed 
on any fair principle of construction to authorize the issu- 
ance of these bonds in payment of a subscription of stock 
in a railroad company. What was intended by the refer- 
ence to “execution of all necessary orders, bonds and pay- 
ments, in order to carry out” a loan or credit, we need not 
now determine. See sec. 2, Code, sec. 49la. It suffices 
that there is no authority in this act to issue such bonds as 
are the basis of this suit; the same having been issued with- 
out authority of law, are simply void, whether in the hands 
of innocent purchasers or others. 

Reversed, ete. (Signed) FREEMAN, J. 


Exhibit No. 11. 


ACTS OF GENERAL ASSEMBLY OF TENNESSEE 
GIVING STATE AND MUNICIPAL AID TO RAIL- 
_ ROADS AND OTHER CORPORATIONS. 


Act of 30th December, 1853, authorizing Sumner county 
to subscribe and issue $30,000 of bonds, due in ten and not 


more than twenty years. 


Act of February 28th, 1852, ch. 191, authorizing counties 
of Lawrence, Maury, Williamson and Davidson to sub- 
scribe whatever stock they please, and issue bonds therefor 
bearing semi-annual interest at six per cent., and due not 


less than ten nor more than thirty ‘years. 


Act of 25th February, 1867, ch. 48, Acts of 1866-7, au- 
thorizing any county through which the Mississippi River 


Railroad runs to issue negotiable bonds for subscription 


taken by them. 


Act of 18th February, 1854, ch. 180, authorizing Ander- 
son county to issue bonds. 


Acts of 1852, granting State aid, expressly authorize the 
issuance of State negotiable bonds to railroads. 


Act of 18th February, 1854, granted to Tipton and ten 
other counties power to take stock in any railroad, and issue 
coupon bonds 10-30 years, six per cent. 


Acts of 1866-67, ch. 23, sec. 4, granted to the county 
courts of counties through which turnpikes run power to 


take stock therein and issue coupon bonds therefor. 


Acts of 1866-67, ch. 27, secs. 4,5, granted to two named 
counties power to take stock in a turnpike and issue bonds 
therefor. 

Acts af 1866—67, ch. 66, sec. 21, authorizes Sevier county 


to issue its coupon bonds to turnpike company. 


Acts of 1869-70, ch. 55, grants Haywood county and town 


of Brownsville power to subscribe stock in a railroad com- 


pany and issue coupon bonds therefor. 


Acts of 1869-70, ch. 55, secs. 7, 12, 19, grants same power 


to towns of Friendship and Newbern and county of Obion. 


Acts of 1869-70, ch. 58, sec. 16, grants to certain towns 
and counties power to take stock in a railroad company 


and issue bonds therefor. 


Acts of 1869-70, ch. 63, sec. 15, grants to two counties 


power to take stock in a railroad company and issue bonds. 


Acts of 1869-70, ch. 67, sec. 92, grants power to Wilson 
county to take stock in a turnpike company and issue bonds 
therefor. 

By sec. 93 of same act the same power is granted to the 
town of Lebanon. 

Acts of 1869-70, ch. 71, sec. 5, grants to towns and coun- 
ties power to take stock in a railroad company and issue 
bonds therefor. 

Acts of 1869-70, ch. 91, grants to Green county power 
to take stock in a turnpike company and issue coupon 


twenty-year bonds therefor. 
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Acts 1851-2, ch. 193, sec. 1, grants to town of Franklin 
power to take stock in railroads and issue its coupon bonds 
therefor. 


Ch. 117, Acts 1851-2, passed January 22, 1852, was the 
first legislation in Tennessee authorizing subscriptions by 
counties generally in aid of railroad companies and regu- 
lating the same. By sec. 12 thereof it was enacted that 


counties so subscribing might issue their warrants in pay- 


ment, bearing interest, “ payable as desired by said board 
of directors” (railroad). 
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Hxhibit No. 12. 


ACTS OF 1849-50.—CHAPTER LV. 


AN ACT to incorporate the towns of Linden, in Perry county, and Dyers- 


burg, in Dyer county, and for other purposes. 


SecTION 1. Be it enacted by the General Assembly of the 
State of Tennessee, That the town of Linden, in the county 
of Perry, and the inhabitants within the limits of said town, 
are hereby constituted a body politic and corporate by the 
name and style of the Mayor and Aldermen of the town 
of Linden, and shall have perpetual succession; by their 
corporate name shall sue and be sued, plead and be im- 
pleaded, purchase and hold property, real, personal and 
mixed, and dispose of the same for the benefit of said town, 
and may have and use a town seal. 

* * “ x * * z 

Sec. 7. That the corporation aforesaid shall have full 
power and authority to enact such laws and ordinances, 
necessary and proper to preserve the health of the town; 
to prevent and remove nuisances ; to establish night watches 
and patrols; to ascertain, when necessary, the boundary 
and location of streets, lanes and alleys; to provide for 
licensing and regulating auctions; to restrain and prohibit 
gaming; to provide for licensing, taxing and regulating 
or restraining theatrical or other public amusements and 
shows within the town; to keep in repair the streets, and 
to pass all laws necessary for the same; to regulate tip- 
pling houses; to impose and appropriate fines, penalties 
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and forfeitures for the breach of their by-laws and ordin- 
ances ; to lay and collect taxes for the purpose of carrying 
all necessary measures in operation for the benefit and ad- 
yancement of said town, and to pass all laws necessary and 
proper to carry the intent and meaning of this act into 
effect; provided, they are not incompatible with the Con- 
stitution and laws of this State. 
*k x k k *k * k 

Sec. 12. That the inhabitants of the town of Dyersburg, 
in the county of Dyer, be and they are hereby made a body 
politic and corporate, by the name and style of the Mayor 
and Aldermen of Dyersburg, under the same rules, regu- 
lations and restrictions, and with all the powers, privileges 
and immunities, as are prescribed for the inhabitants of the 


town of Linden; said corporation shall have perpetual 


succession. * * * 
Passed January 10, 1850. 
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and forfeitures for the breach of their by-laws and ordin- 
ances; to lay and collect taxes for the purpose of carrying 
all necessary measures in operation for the benefit and ad- 
vancement of said town, and to pass all laws necessary and 
proper to carry the intent and meaning of this act into 
effect; provided, they are not incompatible with the Con- 
stitution and laws of this State. 
2 ni ** *k k “8 ** 
Sec. 12. That the inhabitants of the town of Dyersburg, 


in the county of Dyer, be and they are hereby made a body 


politic and corporate, by the name and style of the Mayor » 


and Aldermen of Dyersburg, under the same rules, regu- 
lations and restrictions, and with all the powers, privileges 
aud immunities, as are prescribed for the inhabitants of the 
town of Linden; said corporation shall have perpetual 
succession. * * * | 


Passed January 10, 1850. | 
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Supreme Court of United States. 


OCTOBER TERM, 1887. 
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MAYOR AND ALDERMEN OF DYERSBURG, TENN., 


DEFENDANTS IN ERROR. 


In Error to the Circuit Court of the United States for the Western 
District, at Memphis. 


BRIEF AND ARGUMENT FOR DEFENDANTS IN ERROR. 


It is insisted for the defendants in error that the bonds and cou- 
pons sued on are void from want of authority in the defendant 
corporation to issue the same. Thelegislation in Tennessee bearing 


on this question, stated in its chronological order, is as follows: 


First. Sections 1142 to 1161 inclusive, of the Code of Tennes- 
see of 1858; these sections will be found printed in the Appendix 
to the Brief for plaintiff in error, in the case of Kelly & Alexander 
v. Mayor and Aldermen of Milan, Tenn., just heard by this court. 
The only one of these sections necessary to be here specially noted is 
section 1148, which is as follows: ‘‘If a majority of the legal 
voters of the county, town or city, as the case may be, estimating 
the vote by the last preceding governor's election, should be in 
favor of the subscription, the judge or chairman of the county 
court, or the mayor of the corporation, shall subscribe the amount of 


stock so voted for, in the name of the county or corporation.” 


2 
Second. Chapter 72, section 3, of the Acts of 1867-8, passed 
March 13th, 1868. By this act, section 1148 of the Code was 
amended hy adding to it the words ‘‘ and shall issue bonds when 


called for.” 


Third. Chapter 11, section 26, Acts of 1868-9, passed Decem- 
ber 9th, 1868. Under this act, section 1148 was further amended 


by omitting the words *‘ and shall issue bonds when called for.” In 


other words, the act of December 9th, 1868, was a practical repeal 


of the act of March 13th, 1868. The substance of these two acts is 


found on page 23 of the record. 


Fourth. Chapter 59, section 20, Acts of 1868-9, page 311. 
This act is fully set out as Exhibit No. 7 to the Brief for plaintiff 
in error; it provides that the town of Dyersburg might subscribe 
for $50,000 of the capital stock of the Mississippi River Railroad 
Company, payable in not exceeding four years, by annual assess- 
ments, to be collected as other taxes due the town, and that bonds 


of the town might be issued in anticipation of such collections. 


Fifth. Section 18, chapter 55, of the Acts of 1869-70, page 
362, passed February 8th, 1870. This act is given as Exhibit No. 
8 to the Brief for plaintiff in error; it provides that the stock 
which had been subscribed, or might thereafter be subscribed in 
said railroad company, might be payable in six annual payments, 
and that the corporate authorities might issue short bonds, bearing 
interest at the rate of 6 per cent. per annum, in anticipation of the 
collection of the annual taxes, if thereby the construction of the 


railroad could be facilitated. 


Sixth. Section 29, Article II, Constitution of 1870, which went 
into effect on the 5th of May, 1870. This section will be found as 
Exhibit No. 1 to the Brief for plaintiff in error. As will be seen, 
it provides that the credit of no county, city or town shall be given 
or loaned to any person, company, association or corporation, except 


upon an election and the assent of three-fourths of the votes cast 


| 
» 


thereat. And it further provides that no county, city or town shall 


become a stockholder with others in any company, association or 


corporation, except upon a like election and assent of a like majority. 


Seventh. Chapter 50 of the Acts of 1870-71, passed January 16, 


1871. This act is Exhibit No. 2 to the Brief for plaintiff in error. 


As shown in its caption, it was passed to enforce section 29, Article 


II, of the Constitution, and its phraseology is almost identical with 


that section. 


Kighth. Chapter 122 of the Acts of 1871, page 133, and Chapter 


129 of the same Acts, page 142. See Exhibits 3 and 4 to the Brief 


for plaintiff in error. Both of these acts amended the Code, with 


reference to the ratio between subscriptions to the railroad and the 


taxable property of the county or corporation subscribing ; and the 


first of these acts is intended to validate previous subscriptions 


where the same were in excess of the amount allowed by section 


1142 of the Code, and under it a new election is allowed if deemed 


r, advisable. 
I. 
[t will hardly be controverted that counties and municipal corpo- 
rations must have legislative authority for the issuance of bonds. 
® Ottoway v. Perkins, 94 U. S. 260. 
: 4 Pendleton v. A my, 13 Wallace 297. 
Kenniscott v. Supervisors, 16 Wallace 452. 

i St. Joseph v. Rodgers, 16 Wallace 644. 

a Coloma v. Eaves, 92 U.S. 484. 

Marsh v. Fulton County, 10 Wallace 676. 

’ Police Jury v. Britain, 15 Wallace 566. 
Mayor Nashville v. Ray, 19 Wallace 468. 
. 5 


Milan v. Railroad Company, 11 Lea 329. 
Pulaski v. Gilmore, Exhibit No. 10 to the Brief for plaintiff 


in error. 
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Is there any express authority for the issuance of these bonds? 


Such authority is claimed under the following of the acts referred 


to above: 


First. Chapter 50 of the Acts of 1870-71, passed January 16, 
1871, is relied on as giving express authority for issuing these bonds. 
This act was directly before the Supreme Court of Tennessee in the 
Mayor and Aldermen of Pulaski v. Gilmore and Cherry, supra, 
decided at Nashville in 1887. The opinion in the case, as already 
stated, will be found as Exhibit No. 10 to the Brief for plaintiff in 
error. In this case, in 1874, the town of Pulaski subscribed for 
$40,000 of the capital stock in the Memphis & Knoxville Railroad, 
and issued its twenty years’ bonds in payment for the same. This 
act of 1871 was relied upon as giving authority to issue said bonds, 


The court says: 


‘* We need scarcely say that in order to the issuance of such 
bonds there must be an express authority given the city or town, 
either by a general law of the land, or by a special law for this 
purpose.” * * * ‘The act of January, 1871, intended to 
regulate elections under the Constitution, in first section, simply 
embodies the authority contained in the Constitution, as to counties 
and towns levying taxes for county and corporation purposes, pre- 
scribing in the subscriptions the conditions and regulations by which 
the power shal! be executed. But there is nothing in this act that 
can be possibly construed, on any fair principle of construction, to 
sathorize the issuance of these bonds in payment of a subscription 


of stock in a railroad company.” 


This act, as shown by its caption, was intended to enforce Article 
II, section 29, of the Constitution of 1870. Neither the Constitu- 
tion nor this act confer any authority to lend credit or subscribe 
stock, but simply regulate the exercise of the authority if it exists 
elsewhere. As stated by the circuit judge, ‘the only effect of 


5 


this act, or the constitutional provision referred to in it, on the 
general law, and it so affects all special laws as well, is to abrogate 
all provisions allowing the subscription for stock to be made on less 
than a three-fourths vote of the qualified electors voting at the 
election in favor of it. In all other respects, the statutes authoriz- 
ing subscriptions remain as they were before this act was passed.” 


See record page 28. 


The Supreme Court of Tennessee, in the Pulaski case just cited, 


so construed the act. As already quot ad. it Says ; 


‘* The act of January, 1871, intended to regulate elections under 
the Constitution, in first section, simply embodies the authority con- 
tained in the Constitution, as to counties and towns levying taxes 
for county and corporation purposes, prescribing in the subscrip- 
tions the conditions and regulations by which the power shall be 
executed. But there is nothing in this act that can possibly be 
construed to authorize the issuance of bonds in payment of a sub- 


scription of st ck in a railroad company.” 


Again, the Constitution in this act provides for two methods of 


aiding and encouraging the railroad enterprise : 


Ist. By giving and lending the credit of the county, city or 


town to, or in aid of, the railroad. 
2nd. By becoming a stockholder in the enterprise. 


These two methods are both well known ard frequently resorted 
to, but they are essentially distinct. Under the first method, as 
generally adopted, the county, city or town, as between itself and 
the railroad, becomes the surety of the latter. It either indorses 
the railroad securities or issues its own bonds, with an understand- 
ing that they are to be protected by the railroad, or mortgages its 
property for the payment of the railroad bonds, as was done in the 
case of Adams v. Memphis & Little Rock Railroad, 2 Cold. 645. 


Or it may possibly donate its credit to the railroad. It is manifest 
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that this plan cannot be fully carried out without the execution of 
bonds, endorsements, or other necessary contracts; hence, in the 
act of January, 1871, in providing for this method, the county 
court or board of mayor and aldermen, is empowered to execute 
all necessary orders, bonds and payments. Under the second plan 
the county, city or town simply becomes a stockholder on the same 
basis as all other stockholders, and can do so without the issuance of 
bonds. And thus we find that when said act of 1871 provides for 
a city, town or county becoming a stockholder, it makes no pro- 
vision for bonds. If the lending of credit embraced the subscrip- 
tion for stock, then there would have been no need for the last 
clause of the second sub-section of section 1 of the said act of 


January 16, 1871. 


In the case of Milan v. The Railroad, supra, the construction 
which we insist should be placed upon the act of January 16, 
1871, was applied to an act containing provisions much more favor- 
able to the power to issue bonds. The act construed in that case 
was Chapter 53, of the Acts of 1869-70, sections 4, 5 and 15, said 
act being entitled, ‘‘ An act to secure the completion of the Ten- 
nessee and Pacific Railroad.” Section 4 authorized the county of 
Dyer and other counties to subscribe for stock in said railroad com- 
pany. Section 5 provided that such subscriptions should be paid 
in thirty-year bonds. Section 15 provided that the town of Milan, 
and other towus in said counties mentioned in section 4, should 
have the same power and authority to make subscriptions to the 
stock of said railroad and to lay and collect taxes to pay the inter- 
est on the bonds as is granted to said counties. It will thus be seen 
that section 15 contained express refereice to bonds that might be 
issued for such town subscriptions, while that portion of the act of 
January 16, 1871, which authorizes counties, cities and towns to 
become stockholders in railroad corporations, contains no reference 
of any kind to bonds. It was insisted that the said section 15 
authorized the towns of Milan and Trenton to issue bonds in pay- 


ment for their subscriptions to said Tennessee and Pacific Railroad. 


Upon this question the court decided as follows: ‘‘ The next ques- 
tion is, does the 15th section give a power to issue bonds at all ? 
It certainly gives the same power to make subscriptions as are 
given in section 4, but it does not provide for the issuance of bonds, 
as in section 5. It makes no provision whatever for the issuance of 
bonds. All that is said upon the subject of bonds is, ‘To lay and 
collect taxes, within their several corporations, to pay interest on the 
bonds that may be issued.” Whether the Legislature or the drafts- 
man of the act had the opinion that there already existed a law 


’ 


authorizing the issuance of bonds, r vhether it was intended to 
enact such a law at a subsequent day of the session, we can not 
determine. Certain it is that no such then existed; that none such 
was subsequently made, and none such can be created by any rea- 
sonable intendment from the act before us. The construction con- 
tended for by the defendants would be to alter the law and terms 
of the contract, or rather to make a new contract in conformity to 
law for the parties. As under the law of this State contracts of 
the character befure us can only be made under a legislative author- 
ity, and as all persons are presumed to know the law, the holders 
of the bonds must be holden to have had notice of the want of 


authority to issue.” 


For the general distinction between a loan of credit and subserip- 
tion for stock, see the following cases: 
People v. Salem, 20 Michigan. 
Stewart v. Polk County, 27 Lowa. 
Allen v. Town of Ivy, 60 Maine. 
Walker v. Cincinnati, 21 Ohio. 
Miller v. Leavenworth, 7 Kansas. 
L. & N. R. R. Co. v. Davidson County, 2 Sneed. 


Second. Express authority for the issuance of these bonds is also 
claimed under sec. 20, Chap. 59, Acts of 1868-9, page 311, and 
sec. 18, Chap. 55, Acts of 1869-70, page 362. See Exhibits 7 and 


8 to the Brief for plaintiff in error. 


at md eS 
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As to the first of these acts, as already shown, it authorizes a 
subscription of $50,000 of stock, to be paid for in not exceeding 
four years, by annual assessments of taxes, and provides that bonds 
may be issued in anticipation of the collection of the taxes. The 
$50,000 is to be paid in four years. by annual assessments. The 
act, in the most express terms, prohibits any extension beyond the 
four years. But inasmuch as the necessities of the railroad might 
require the money before the taxes fell due, the town was allowed 
to issue bonds in anticipation of the taxes. These bonds, if issued, 
were to be paid by the four annual assessments. No other fund 
was provided, or was to be provided, for their payment. It is thus 
apparent that the act only authorized the issue of $50,000 of bonds, 
one-fourth to be paid in one year, one-fourth in two years, one-fourth 
in three years and one-fourth in four years. Beyond this it gave 


no power to issue bonds. 


As to section 18, Chapter 55, Acts of 1869-70: This section 
occurs in a chapter authorizing the counties of Dyer, Haywood, 
and other counties, to subscribe to the stock of the Mississippi River 
Railroad and other roads, and issue bonds in payment of same. 
No additional power is given anywhere in the act to the town of 
Dyersburg, either tosubscribe for stock or toissue bonds. The only 
effect that it can possibly have is to modify section 20, Chapter 59, 
Acts of 1868-9, so as to make it provide that the subscription should 
be paid in not exceeding six years, by annual assessments, and that 
bonds of the town might be issued to the railroad company in an- 
ticipation of the collection of the annual levies bearing interest at 
the rate of six per cent. perannum. If possible, it more explicitly 
expresses the idea that the bonds were to fall due annually, at the 
same time the annual levies matured. Certainly these acts do not 
sustain ten year bonds bearing seven per cent. interest. Under 
legislative authority the town of Okolona was authorized to issue 
railroad bonds, payable at a time “ net to extend. beyond ten years 
from the date of issuance.” The bonds as issued were made paya- 


5 


ble twenty years from the date of issuance. It was held that the 
bonds were unauthorized, illegal and void for want of authority to 


issue same. 
Woodruff v. Okolona, 57 Miss. 806, 808. 


The Supreme Court of Tennessee, ‘in Milan v. Railroad, supra, 
is equally emphatic on this subject. Under sections 4 and 5 of the 
act relied on in that case, the bonds were to be of the denomination 
of $1000 each, not having more than thirty years to run, and were 
to bear interest at the rate of six per cent. perannum. The bonds 
issued were of the denominations of $50, $100 and $500, running 
thirty years, and bearing interest at eight per cent. per annum. 
These bonds were declared void, because unauthorized by and in 


violation of the terms of said act. ‘The court says: 


‘* Tt is the rule in this State that powers like the one before us, 
which can only be derived in the way pointed out by the Constitution 
and laws of the State, must be strictly construed and pursued.” 


l 1 Lea 334, 


It is urged for the plaintiff that inasmuch, as by Chapter 69 of 
the Acts of 1869-70, Exhibit 5 to the Brief for plaintiff in error, 
it was lawful at the time these bonds were issued to contract for 
any rate of interest not exceeding ten per cent., the bonds might 
be lawfully issued bearing eight per cent.; but this conventional 
interest law has nothing to do with the question. It was in force 
when the bonds were issued in the Milan case just referred to, yet 
no one thought it sustained those bonds. The town of Dyersburg 
was a municipal corporation, acting under a special grant of power 
which it could not exceed. While the conventional interest law 
was in force, suppose A, by written authority, had authorized B, 
as his agent, to subscribe for stock in the Mississippi River Railroad 
Company in his, A’s, name, and to pay for same by executing a note 
in A’s name, payable in not exceeding six years, and bearing six 
per cent. interest; and that B, after exhibiting this written au- 
thority to the railroad company, had executed the note at ten years, 
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bearing eight per cent. interest, would it be contended that such a 
note could be enforced? And yet the town of Dyersburg had no 
greater power under these statutes than had the agent in the sup- 


posed case. 


The cases of Louisville & Nashville Railroad Company v. the 
County Court, 1 Sneed, and Ross v. Anderson County, Exhibit 9 
to the Brief for plaintiff in error, are relied on as sustaining the 
right to issue these bonds, payable at ten years instead of annually, 
for from one to four years or one to six years. These cases, when 
examined, do not sustain the position for which they are cited. In 
the 1st Sneed case the act provided that not more than one-third of 
the stock subscribed should be collected in any one year. It no- 
where prohibited more installments, and in less amounts. In the 
case at bar the act prohibits any extension of time beyond four or 
six years. In Ross v. Anderson County the subscription was origi- 
nally voted under the act of 1852, Chapter 117 (now Code, sec- 
tion 1142, et seg.), which did not authorize bonds to be issued. It 
provided that no more than thirty-three and a third per cent. of the 
subscription should be collected in one year. Here again the mini- 
mum time and amount was fixed, not the maximum. Afterwards, 
by the act of 1854, the county was authorized to pay for the stock 
in bonds falling due in not less than ten nor more than thirty years. 
As stated by the circuit judge below: ‘‘ There a subsequent statute 
varied the terms which the vote had fixed; here the vote varies 
the terms which the statute has fixed.” It is thus seen that the 
question now under consideration was not involved in either of 
those cases, while it was directly in issue in the Milan case referred 


to above. 


The following cases illustrate how strictly these powers are con- 


strued: 


In Bell v. Railroad Company, 4 Wal. 598, it was held that the 
county court could not change the terms of subscription, as voted 


by the people, without legislative authority. 


The acts of 1568-'69, page 311, and section 18, chapter 
55, acts of 1869-70, page 362, Exhibits 7 and 8 to brief for 
plaintiff in error, not only do not authorize ten-year eight 
per cent. bonds, but have no application whatever to this 
Case. These acts only conhirerre d authority Ol the town of 
Dyersburg to subscribe stock, payable in not more than six 
annual installm« nts to the Mississippi River Railroad. 

They confer no authority whatever LO subscribe stock to 
any other railroad than the Mississippi River Railroad. 

The subscription in this case was made and bonds issued, 
as appears upon the face of the bonds themselves, not to the 
Mississippr Rive q Railroad. bul LO the Paducah and M mphis 
Railroad, a diffe rent and distinct « poration from thee Mississippi 
River Railroad, and operating under a different and distinet 
charter. The fact that the Paducah and Mi mphis Railroad 
became the purchaser and owner of the Mississippi River 
Railroad, by consolidation or otherwise, would not authorize 
the town of Dyersburg, under these acts, conferring only 
power LO subscribe. for stock, eee.. in) the Mississipp! River 


Railroad, to subseribe for stock in a new and different cor- 


poration, the Memphis and Padueah Ratlroad. In the lan- 


guage of Mr. Justice Bradley, in Harsman vs. Bates County, 
U, ».. O10, “the extinction (by consolidation) of the com- 
pany in whose favor the subscription was authorized worked a 
revocation of the power. The law authorizing the consoli- 
dation of railroad com panles does not chang the law of at- 
torney and constituent. It may transfer vested rights of 
one railroad company to another upon a consolidation being 
effected, but it does rot continue in ( x iste nee power to sub- 
scribe for stock given by one person to another which by 
general law are extinguished by such change.” 

See also Marsh vs. Fulton County, 10 Wallace. 


Therefore the acts above referred to bave no application 


to this case. 


1] 


In Storm v. Genoa, 23 N. Y. 454, authority to borrow money on 
seven per cent. bonds, and pay it out for stock, was held not to 
authorize the issuance of bonds directly to the railroad in payment 


of the stock. 


Jonesboro v. St. Louis X Cairo Railr ad Co.. 110 U. S. 192. 
holds that the power to borrow money and issue bends does not 
give authority to subscribe for stock and issue bonds in payment 


thereof. 


The statutes discussed above are the only ones relied on for ex- 


press authority to issue the bonds, 


[I]. 


It is next insisted for plaintiff in error that the power to subscribe 
for stock carries by implication the power to execute bonds nego- 
tiable in form independent of any express authority. - While various 
expiessions from different cases and text-books are cited for this 
position, it will be seen that no case going fully to the extent claimed 
is produced. See Daniels on Negotiable if struments, section 15338. 
Let us examine the cases cited in the Brief for plaintiff in error, 


under this head. 


The two cases from Ist Wallace. and the case from 41 Penn. 
State, referred to on pages 18 and 19 of the brief. ex plain them- 


selves. 


In the one case, the authority to subscribe was given as fully as 
an individual could exercise it. In the other case the corporation 
had authority to borrow money for any object in its discretion. The 
citation from Morawetz on Corporations, vol. 2, sec. 350, applies 
exclusively to private corporations. ‘The question was not raised in 
the case of the Police Jury v. Britain, 15 Wal. Indeed, in that 
case the court held that the power to contract for work, issue war- 
rants in payment thereof, and provide taxes for the payment of 


same, did not include the power to issue bonds. 
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In the case of Hulls & Orgalls v. County of Marshall, 12 Iowa 
142, the county judge had issued county bonds to pay for building 
a courthouse without a vote being first had. Under the lowastatute 
the ordinary expenses were to be paid by the judge’s warrant on 
the treasury. For extraordinary expenses, by vote of the people, 
money might be borrowed. The statute creating the office of county 
judge made it his duty to provi le for the erection of courthouse, 
jail, &c. From this it was argued that he had implied power to pay 
for same by issuance of county bonds. The court held to the contrary, 
and declared the bonds void. It lays down the doctrine that the fisca] 
operations of a county are prescribed by law, and when so pre- 
scribed, the power must be exercised precisely as it is given. The 
court says that when the people vote to borrow money for extra- 
ordinary expenses, it may carry the power to issue bonds; but that 


question was not involved. 


Gause v. City of Clarksville, 5 Dillon 165, was a case involving 
two sets of bonds, issued by the defendant: The first were issued 
to build wharves and open streets. There was no express power 
in the charter to issue these bonds. The court held that a municipal 
corporation had no inherent power to borrow money and issue 
negotiable securities, that such power must be conferred by the 
statute ; and adopting the English rule on this subject, held the first 
class to be void. The second class were issued under a statute of 
Missouri, allowing cities to subscribe for stock in companies organized 
to build gravel roads. These bonds were sustained, first, because 
of the universal practice under the statute in Missouri, and, second, 
because of the very limited amount of taxes authorized by the 
statute. If the question had been freed from these circumstances, 


it is clear that the court would have held these bonds void also. 


Wills v. Gleason, 11 Wis. 470. In this case the city of Madison 


was authorized to buy a cemetery and establish markets, ete. The 


court held that in order to carry out and accomplish these purposes 


a 
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the city had the right and power to borrow money, and from this 


power to borrow money the power to issue bonds was implied. 


In the Bank v. Chillicothe, 7 Ohio 354, the question was not 
upon the issuance of bonds, but whether the city had the right to 
borrow money. The court said it was a case of first impression, 
but sustained the power under provisions in the charter giving the 
city the right to purchase, receive and possess real and personal 


property for the use of the town and to erect public buildings. 


Commonwealth v. Pittsburg, 34 Penn. 496, is a case where the 
Legislature authorized the city of Pittsburg to subscribe to the 
capital stock of the Chartiers Valley Railroad Company, to borrow 
money to pay for the subscription, and to make provisions for the 
payment of the principal and interest of the money so borrowed. 


Under these powers it was held that bonds could be issued. 


Griffin v. Inman, 57 Ga. 370, is a case almost identical in its 


facts with the Penn. case just noticed, 


Black v. Cohen, 52 Ga. 623, was.a case in which two classes of 
bonds were involved. The first were bonds issued to take up valid 
city indebtedness. After these bonds were executed and delivered 
the Legislature passed an act ratifying and approving the issuance 
thereof. The second class of bonds involved in this case were rail- 
road bonds issued under an act giving express authority to the city 


of Rome to subscribe for stock and pay for the same in bonds. 


Ketchum v. Buffalo, 14 N. Y. 356. In this case the city of Buf- 
falo had power to establish and regulate markets. Held that this 
power authorized it to purchase market grounds on credit. The 
fucts were that the city purchased the market site for $55,000, and 
gave its bond tu the vendor for that amount. The court said that 
the city might buy on credit, and issue its note or bond to the ven- 
dor for the thing bought; but that this did not go to the extent 
that it had implied power to issue its bonds generally and raise 


money to buy the market site and other property. The power to 
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use its credit should be limited to contracting directly for the 


accomplishment of the object authorized by law. 


It will thus be seen that in no one of these cases is it held that 
the power to subscribe for stock necessarily carries with it the 
power to issue bonds in payment thereof. It is insisted, however, 
that this theory of implied power is fully indoctrinated into the 
laws and decisions of the State of Tennessee, and several cases are 


relied on for this position. which will now be noticed. 


Union Bank v. Jacobs. 6 Hum.. is the first. That case simply 
holds that railroad corporations can make debts for corporate pur- 


poses and give notes for the same. 


Nichols v. Mayor, 9 Hum., is the next cited. In this case the 
Legislature gave Nashville express power to subscribe for stock in 
the Chattanooga railroad and issue its bonds in payment for the 
same. The question was whether, under section 29, article 2 of the 
Constitution of 1834, which provided that the Legislature might 
authorize counties and towns to impose taxes for county and cor- 
poration purposes, a subscription to railroad stock was a county or 


corporation purpose. This was the only question involved. The 


court held that it was, and sustained the bonds. 


In Adams vy. the Memphis & Little Rock Railroad, 2 Cold., next 
cited, the city of Memphis mortgaged a portion of its property to 
secure the bonds of the Memphis and Little Rock Railroad. This 
case was construed by this court in Nashville v. Ray, 19 Wallace, 
where it is held that it does not establish this doctrine of implied 
power. The language of the court in the 19 Wallace case, in com- 
menting on Adams v. The Railroad, is as follows: 

‘‘Other doctrines were propounded in the opinion of the court 
with reference to implied powers of municipal corporations which 
were not necessary to the decision of the case, and need not be 


here adverted to.” 


Ross v. Anderson Co. is also relied on. In this case, as the circuit 
judge clearly points out, there was express authority for the issuance 


of the bends. The que-tion of implied power did not arise. 


The case of Williams v. R. R. Co., 9 Bax. 488, cited in the 
supplement to Brief for plaintiff in error, is the last case referred 
to. In that case, however, the question under consideration was 
not raised or discussed. There the county of Marshall had sub- 
scrib dd Lo the STOCK of the Duck River Vall Vv Railroad, and issued 
bonds in payment for same. The attack on the part of the tax- 
payers was made upon the subscription alone, and was based upon 
LWo grounds : lst, irregularities in the subseription, and 2d. the 
invalidity of thecharter of the railroad company. For these reasons 
it was insisted that the original subscription, and all acts done there- 
under, were absolutely void. No pou t was made Upon the power 
of a county or municipal corporation to issue bonds in payment of 
a valid subscription, and that question was not noticed or passed on 
by the court. The case is not in conflict with the later cases of the 
Railroad v. Milan and Gilmore v. Pulaski, supra. In any event 
the bonds in the case at bar were not issued iT negotiated on the 
faith of this decision. They were issued in 1873, while this case 
was not decided until 1876; and if it should be considered as going 


to the full extent claimed by the plaintiff in error, it Is overruled 
by the later cases just referred to, one of which was decided in 1883 
and the other in 1887. A state of facts is thus presented where 
this court will follow the latest construction given by the highest 
court of Tennessee, of the laws and Constitution of that State. 


Taylor v. Ypsilanti, 105 U. 8. 71. 


But we again insist’ that in no one of the Tennessee cases cited 
for plaintiff in error was the question of such implied power, as is 
now claimed, necessarily involved ; while in the two cases of Milan 
v. Railroad and Pulaski v. Gilmore, already adverted to, it was 
directly raised and decided in the negative. In these cases the 


Supreme Court of Tennessee lays down the doctrine that express 
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power is needed. Indeed, Exhibit No. 11 to the Brief for plaintiff 
in error shows that no such principle has been indoctrinated under 
the laws of Tennessee. In that Exhibit, nineteen instances are 
shown where the Legislature of Tennessee, after authorizing a sub- 
scription for stock, deemed it necessary to add express power to 
issue bonds, If the power to subscribe carries the power to issue 
bonds, why the necessity of these acts? The power to issue nego- 
tiable bonds is fraught with great danger to the citizen, and as 
already shown is not a necessary ingredient in the power to sub- 
scribe for stock. Such subscriptions can and ought to be paid out 
of tax-levies. But even if the power tosubscribe as a general rule 
did carry with it the power to issue bonds, the acts under which 
Dyersburg was authorized to make this subscription would be an 
exception to the rule, for in these acts the manner in which the 
subscription is to be paid is so clearly and definitely set out as to 


exclude all room for implication. 


But little reflection is required to convince us that the power to 
issue bonds is not a necessary ingredient in the power to subscribe 
for stock. The latter power may be fully exercised without the 
former. A fundamental principle governing all corporations is, 
that the capital stock is a trust fund, to be paid in money, or prop- 
erty suitable for corporate uses, and not in notes or securities which 
the corporation may have to sell at a discount, or which it may 
have to endorse, and thus be liable on its endorsement. But it is 
said that in case of municipal and county subscriptions, to pay the 
money down, through a tax levied at once, would result in great 
burden to the taxpayers, and hence bonds are required. Even if 
this were true, it is a difficulty to be provided for by the Legisla- 
ture. But as a general rule, no such difficulty exists. Corpora- 
tions to construct railroads, and other like public enterprises which 
require time for their completion, are the only classes of corporations 
to which towns and counties are ever allowed to subscribe stock. 


Stock in such corporations generally is, and always ought to be, 
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made payable at stated times, on calls, to pay for the work as it 


} 
+7 


progresses. here is no need for its accumulation in the treasury 
1 : asa l . +; 7 y 
of the company, there to lie idle, a temptation to corporate extrav- 
) ‘ . . | » a : —_~ | ‘< + . | " . 7 “hs ? li . j le >e Cc 
agance and corruption. Such calls can be met by periodical levies. 
= ; ” : + ' . a! . 
Even W hen individuals subscribe to such corporations and rive 
stock notes, these notes are not intended for negotiation, and as a 
general rule are not negotiable. They are intended merely to 


‘ 


secure the payment of ealls as made. ‘These views on the nature 
aud requirements of stock subscriptions show that they can be easily 
and readily met without the issuance of negotiable securities. As 


Y 
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Alexander Vv. Milan, just heard by this eourt * 6 Tf 7 oniv neces- 
sary im plicati yns that are ever indulged in any case: necessary in 
the sense of being the consequential effect of the use of the language 
employed, and without which implication th anifest purpose of 
the statute would fail. his kind of necessity is too often con- 
founded with the necessitous circumstances of the private interests 
of the parties involved, which can In no sense lnfuence a court in 


the interpretation of the legislative rules.” 


But when we come to actual legislation on this subject, in almost, 
if not in every instance, the precise way in which county and mu- 
nicipal subscriptions are to he paid or provid d ror has been specif- 
ically pointed out. So universal has been this legislative habit that 
ho case has been presented LO the court, passing on the pure ques- 


tion of the effect of a simple power to subscribe, unas companied 
with other provisions pointing out the manner in which the sub- 
scription is to be met. When the manner of providing for or pay- 
ing the subscription is pointed out in the statute, then there is no 
room for implication, We have already shown that in the acts 
applying specially to the town of Dyersburg the manner of pay- 
ment is most specifically prescribed. The same will be found equally 
true of the general laws of Tennessee in force upon this subject. 


Code, section 1142, et seg. After providing for the manner in 
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which the election shall be held and the subscription made, section 
1149 provides that the money mised under the provisions of the 
act shall be expended within the county in which such stock is 
taken, or as near thereto as practicable. Section 1150 provides 
that the county court or corporate authorities shall levy a tax on 
the taxable property in the county or corporation sufficient to meet 
the installments of the subscriptions as made. Sections 1151, 1152 and 
1155 provide for the collection of the tax and its payment to the 
railroad company—not to the holders of the bonds, but to the rail- 
road company. Section 1154 provides that not more than one-third 


of the stock can be collected in one year. 


Sec. 1156 provides that the tax-collector shall, as he receives the 
“tax, give to each taxpayer a certificate in such form as the railroad 
company may prescribe, showing the amount of such tax paid by 
him, of which he shall retain a duplicate, to be delivered to the 
president of the railroad, and that such certificate shall be negotia- 
ble by delivery or assignment, and receivable in payment for 
freight or passage on the railroad in which the subscription is taken, 


after the expiration of one year from the completion of such road. 


Sec. 1157 provides that the holder of such -certificate to the 
amount of one share or more of the stock of such railroad company 
is entitled to demand and receive from the company, in lieu thereof, 
a certificate of stock in said company, which shall give him all the 
privileges of any other stockholder. Secs. 1160 and 1161 provide 
that for the purpose of meeting unexpected contingencies, the county 
or corporation may anticipate the collection of the railroad tax by 
the issuance of warrants, bearing six per cent. interest, and payable 
at such time as may be desired by the railroad companies ; and that 
in such case a sufficiency of the railroad tax shall be paid into the 


county treasury to meet the warrantsas they fall due, instead of 


being paid over to the railroad direct. 
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County warrants are drawn by the chairman of the county court 
on the county treasury. Code Tenn., sections 1216 and 4217. 
They are not negotiable. 

Nashville v. Ray, 19 Wal. 468. 


Claiborne Co. v. Brooks, 111 U. 5S. 400. 


These warrants are to be paid out of the tax levied, just as the 


installments of subscription which they anticipate are to be paid, 


Under acts of the Legislature o! Mississippi, i1}most identical in 


their provisions with the sections just quoted ir ry) our Code. the 


county of Pontotoe issued to the Selma, Memphis & Marion R. R. 
its twenty-year coupon bonds in payment of stock subscribed to that 
road. The question of the validity of these bonds came before 
this court in Wells v. The Supervisors, 102 U. 8. 625. It was 


arnestiy pressed upon the court that the power to subseribe for 


the stock carried by im plication the p wer to Iss lie the bonds. The 
court held that the special provisions made for the payment of the 
subscription excluded any such presumption and implication, and 


ion Ol implied power Came 


Brooks, 111 U.S. 400. 


* . ‘ 


: 
+ 


pronounced the bonds void. The ques 
before this court again in Claiborne Co. v. 
In that case the county of Claib rne, Tenn: Sse issued its bond 
or obligation for $5000 to one Sterne, in pi y me nt f r work done if} 


+ 


the erection of a courthouse. 


Sterne endorsed the bond to Howard, Cole & Co., whose assignee 
in bankruptey sued the county thereon. The county set up pay- 
ments to Sterne as a defense. Under the Code of Tennessee the 
county had power to erect county buildings. ‘The circuit court held 
that the power to contract for the erection of a courthouse involved 
and implied the power to issue notes, bonds and other commercial 
paper in payment for same, and refused to allow the payment set 
up by the county. This court reversed the ruling of the circuit 
court, and held that the power to issue bonds ought not to be implied 
from the power to make contracts and incur indebtedness. The 


great danger of the power to issue negotiable bonds was pointed out 
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and dwelt upon, The cases of Mills v. Gleason, 11 Wis., and Bank 
of Chillicothe v. Chillicothe, 7 Ohio, relied on by plaintiff in error 
in the case at bar, were pressed upon the court, but it declined to 
follow them. Ross v. Anderson Co. and Lynde v. Winnebago, 
16 Wal., supra, were also pressed upon the court. As to the first 
of these cases, the court said that the power to issue bonds was 
expressly given, and that the opinion expressed by the Supreme 
Court of Tennessee, that ‘‘a county, like any other corporation 
having the right to create a debt, has also the incidental right to 
issue the commercial evidence of it, in such forms as may be satis- 
factory to the parties,” should be regarded as only a “dictum,” As 
to the case of Lynde v. Winnebago, it pointed out that the county 
in that case had express legislative authority to borrow money for 


the erection of public buildings. 


IV. 
Finally, it is insisted that this court should hold the defendant 
in error as upon non-negotiable bonds or notes, treating the issuance 
ef negotiable bonds as an excess of authority only, and not invali- 


dating the loan with interest as agreed upon. 


Nashville v. Ray, 19 Wallace, is cited for this position. That 
case simply holds that certificates of indebtedness for services ren- 
dered, or for property furnished for the use of a city, orders or 
drafts drawn by one city officer upon another, or any other device 
of the kind, used for liquidating the amounts legitimately due the 
public creditors, are necessary instruments for carrying on the 
machinery of municipal administration, but it holds further that 
they are not negotiable, and the doctrine of innocent purchaser has 


no application to such certificates or drafts. 


In Buchanan vy. Litchfield, 102 U. S., which was a suit upon 


bonds, this question was disposed of as follows: 


** Whether the city is under a legal obligation to make restitution 


of the money, obtained without authority of law; that is, to refund 


_ . om iy ea AE A a” A At ct: Ela. ge. 
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to the proper party or. parties, such sums as were actually received 
by its authorized agents or officers upon the sale of the bonds, is 
not a question arising-in the present action, which is only for the 


recovery of the stipulated interest upon such bonds. 


Ottoway v. Perkins, 94 U. 8S. 260. 


In the case at bar, the suitis on the bonds. The only question 


is, are they valid and binding on the defendants ? 


If plaintiff in error has any equities or rights against defendants 
in error, growing out of the original transaction, they cannot be 
enquired into in this action, 

SP’L HILL, 
T. B. TURLEY, 


, 


For Defendants in Error. 
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l Pleasin thecireuit court of the United States for the northern 

district of ¢ yhio, eastern divisio! held at the United States court- 
rooms, in the city of Cleveland, in the district aforesaid, before the 
Honorable Stanley Matthews, associate justice of the Supreme Court 
of the United States assigned to thes xth cireult. at the April 
term of said court, in the year of our Lord one thousand eight hun- 
dred and eighty-four, and in the one hundred and ninth year of 


i 
| 
| 
i 


’ 


the Independence of the LU nite ci States of Ame rica. 
AUGUSTUS J. RICKS, Clerk. 


a Be it remembered that heretofore. to wit. on the 5th day 
of April, A. 1). LSS5. the following bill of complaint was 


filed in the clerk’s office of said court, being in the words and figures 


following, viz: 


tg 
Bill. 


od 


In the Cireuit Court of the United States for the Northern District of 


Ohio. In lq uty 
JAMES FoRNCROOK vs. Amos |. Roor. 


+ * 


To the honorable the judges of the circuit court of the United States 
for the northern district of Ohio: 

James Fornerook, of Watertown, in the State of Wisconsin, and 
a citizen of the State of Wisconsin, brings this his bill of com- 
plaint against Amos I. Root, of Medina, in said northern district 
of Ohio, and a citizen of the State of Ohio 

And thereupon your orator complains and says— 

Ist. That heretofore and before the 28th day of June, 1881, your 
orator was the original and first inventor of a new and useful im- 
provement In sectional honey frames, not known or used by others 
before the invention thereof by him, and which was not, at the 
time of his application for a patent therefor, as hereinafter men- 


tioned, in public use or on sale with his consent or allowance and 

not in public use or on sale for more than two years prior to his 

application for a patent therefor; that being such inventor your 

orator made application to the Commissioner of Patents of the 

o United States, in accordance with the laws of the United 
' 


States, and thereafter, on the 25th day of June, 1881, your 
orator did obtain letters patent of the United States, sealed and ex- 


, 
’ 


ecuted in due form of law and bearing date the day and year last 
aforesaid, whereby there was secured to your orator for the term of 
seventeen years from the date of said letters patent the full and ex- 
clusive right of making, constructing, using, and vending to others 
to be used the said improvement throughout the United States and 
the Territories thereof, and by virtue thereof he became and was the 
sole owner of all the rights and privileges granted and secured or 
intended to be granted and secured by said. letters patent; that the 
said letters patent were signed by the Secretary of the Interior and 
were countersigned and sealed with the seal of the Patent Office, and 
were numbered 243,674, as by the original, or a duly certified copy 
thereof. in eourt to be produced, of which prot-ert is hereby made, 
will more fully and at large appear. 


I—22 
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2nd. ‘And your orator further shows unto your honors that there- 
after the said invention was put into use, and that by virtue of the 
premises your orator became and now is the sole and exclusive 
owner of said letters patent and the invention and improvement 
described therein and of all the rights and privileges granted and 
secured or intended to be eranted and secured thereby, and that 
the invention patented in said letters patent is of great value to your 
orator and of great advantage to the public, and that the rights of 
your orator in said invention and to its exclusive possession and en- 
joyment have been acknowledged and acquiesced in by the public, 
except by said defendant and his vendee; and your orator believes 
that he will realize large profits from said invention if in- 
| fringements by said defendant and his confederates shall be 
prevented. 
ord. And your orator further shows unto your honors upon 
information and belief that since the grant to your your orator of 
said letters patent and before the commencement of this suit the 
defendant, Amos I. Root, well knowing the premises and the rights 
and privileges secured to your orator as aforesaid, and contriving to 
injure your orator and deprive him of the profits and advantages . 
which might and otherwise would have accrued to him without the 
license or allowance and against the will of your orator, and in in- 
fringement of said letters patent, unlawfully and wrongfully and in 
defiance of the rights of your orator, at Medina, in said northern 
district of Ohio, and at other places in the United States, has made, 
used, and sold to others to be used, and is now making, using, and 
selling to others to be used, large numbers of sectional honey frames 
made according to and embodying in their construction and opera- 
tion the said invention and improvement of your orator described 
and claimed in said letters patent, and still continues to make, use, 
and sell, and threatens to continue to make, use, and sell to others 
to be used, said articles embodying said invention and improvement 
patented as aforesaid. 
4th. And your orator further shows unto your honors that what 
number of articles or apparatus made in infringement of said letters 
patent have been made and sold by said defendant your orator does 
not know and cannot state, but upon information and belief your 
orator avers that said defendant has made, used, and sold and is 
now making, using, and selling large numbers of the same, and that 
he has derived and received and is still deriving and receiv- 
5 ing from such manufacture and sales great gains and profits, 
but to what extent and exactly how much your orator does 
not know. and prays a discovery thereof. 
oth. And your orator further shows unto your honors that he has 
caused notice to be given to said defendant of said infringements 
and of the rights of your orator in the premises, and requested him 
to desist and refrain therefrom, but the said defendant has disre- 
garded said notice and refused to desist from said infringement, and 
still continues to make, use, and sell said infringing articles or appa- 
ratus. 
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Gth. And your orator avers that all said acts and doings ure Col- 
Lrary to equity and good conscience ‘e, and tends to the manifest wrong 
and injury of your orator in the pre mises. In consideration whereof 
and forasmuch as your orator can only have adequate relief in this 
honorable court, where such matters are cognizable, your orator 
prays— 

lirst. That said defendant, Amos L[. Root, may be compelled by 
a decree of this court to account for and pay over to your orator all 
the gains and profits which have accrued to or have been received 
by said defendant, or to which he may be entitled by reason of such 
manufacture or sale of articles or apparatus made in infringement 
of said letters patent, and all such gains and profits as your orator 
would have received but for the unlawful acts and doings of him, 
the said defendant, and that said defendat pay the damages your 
orator bas sustained by reason of such infringements, and that your 


honors shall assess said damages or cause the same to be assessed, 
and that your honors may increase thi actual damages SO assessed 

to a sum equal to three times the amount of sail assessment 
6 under the circumstances of the wilful and unjust infringe- 


ments by said defendant, as hereinbefore set forth. 

Second. That the said defendant, Amos lL. Root, his attorneys, 
solicitors, agents, servants, and workmen, may be enjoined pending 
this suit, and also may be perpetually enjoined and restrained by 
the order and injunction of this honorable court from directly or 
indirectly making or causing to be made or using or selling or 
vending to others to be used in any manner any articles or apparatus 
embodying the invention or improvement patented in said letters 
pate nt or any eae ee erg from infringing upoh or VIOl iting 
said letters patent, in respect of the exclusive rights of your orator. 

Third. That the said d fendant, Amos |. Root, may be decreed to 
pay the costs of this suit. 

Fourth. That your orator may have such other and further relief 
as to this honorable court shal! seen meet and is shall be agreeable 
to equity. 

To the end, therefore, that said defendant may, if he can, show 
why your orator should not have the relief hereby prayed and make 
a full, direct, and perfect answer to all and singular the several 
matters hereinbefore averred and set forth as fully and particularly 
as if severally and especially interrogated as to each of said matters: 

May it please your honors to grant unto your orator the writ of 
injunction, as well provisionally as perpetually, issuing out of and 
under the seal of this honorable court, commanding, enjoining, and 
restraining the said defendant, Amos I. Root, his attorneys, solicitors, 
agents, servants, and workmen, and each and every of them, as 

hereinbefore in that behalf prayed. 
7 May it please your honors to grant unto your orator the 
writ of subpcena issuing out of and under the seal of this 
honorable court, directed to said defendant, Amos I. Root, command- 
ing him, by a certain day and under a.certain penalty, to be and ap- 
pear in this honorable court, then and there to make answer to this 
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bill and to abide such order and decree as may be made against him 
aud as shall be agreeable to equity and good conscience. | 
And your orator will ever pray, ete. 
JAMES FORNCROOK. 
WILLIAM P. WELLS, 


Sol’r and Counsel for Complainant. 


STATE OF WISCONSIN, | 
County of Jefferson, § 
On this thirteenth day of March, A. D. 1883, before me, a notary 

public in and for said county and State, personally appeared James 

Forncrook and made oath that he has read the foregoing bill of 

complaint subscribed by him, and that the same is true of his own 

knowledge, except as to the matters therein stated to be on his in- 
formation and belief, and as to those matters he believes it to be true. 
[ SEAL. | FRANK B. TUTTLE, 


Notary Public, Jefferson Co., Wisconsin. 


» 8S ° 


And afterwards, to wit, on the fifth day of April, A. D. 1883, the 
following subpeena was issued in said cause from the clerk’s office of 
said court, viz: 

Subpa nd. 


Tue Unitep STATES OF AMERICA, i 
" . . : et hal ? BS. 
Northern District of Ohio, Eastern Division, | 


8 The President of the United States of America to the marshal 
of the northern district of Ohio, Greeting: 

You are hereby commanded to summon Amos I. Root, if he 
may be found in your district, to be and appear in the circuit 
court of the United States within and for the district aforesaid, at 
Cleveland, on the first Monday in May next, to answer a certain 
bill in chancery filed and exhibited in said court against him by 
James Forncrook. Hereof he is not to fail under the penalty of the 
law thence ensuing, and have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this fifth day of April, A. D. 1883, and in the 107th 
year of the Independence of the United States of America. 

A. J. RICKS, Clerk, ¢ 
By O. C. BEATTY, Deputu Clerk. 

MemoranpuM.—The said defendant js required to enter his ap- 
pearance in this suit in the clerk’s office of said court on or before 
the first Monday of May, 1883; otherwise the said bill may be taken 


pro confesso. 
A. J. RICKS, Clerk. 


Fifty dollars has been deposited as security for all costs for which 
the complainant may be liable in this suit. 
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And afterwards, to wit, on the 10th day of April, A. D. 1883, the 
following return was made and subpcena filed, viz: 


NORTHERN District or OI, ss: 


On the 9th day of April, 1883, at Medina, Ohio, I delivered to the 
within-named Amos |. Root a true and duly certified copy of this 
writ. 

W. F. GOODSPEED, U.S. Marshal, 
By JOHN ODELL, Deputy. 


Endorsed: Returnable May 7th, 1883. Rule day for ap- 
ov pearance, May 7th, 1883; rule day for answer, June 4th, 
1885. Returned and filed April 10th, 1883. <A. J. Ricks, 

clerk. 


And afterwards, to wit, on the 20th day of April, A. D. 1885, the 
following entry of appearance was filed in said cause in said court, 
Viz: 

Appearance of Defendant. 


In the Cireuit Court of the United States for the Northern District 
of Ohio. In Kquity. 


JAMES ForRNCROOK against Amos I. Roor. 


To clerk of said court: 
Please enter my appearance as the attorney for the defendant, 
Amos |. Root, in the above-entitled action 
Cleveland, O., April 19, 1883. 
| J. A. OSBORNE, 
LOO Supe rior St. 


And afterwards, to wit, on the 4th day of July, A. D. 1883, the 
following answer was filed in said cause in said court, viz: 


Answer. 


In the Cireuit Court of the United States for the Northern District 
of Ohio, Eastern Division. 


JAMES ForNnc200K against Amos I. Root. 


The answer of Amos I. Root to the bill of complaint of James Forn- 
crook, complainant. 


This defendant, now and at all times hereafter saving and reserv- 
ind to himself all manner of benefit and advantage of exception to 
the errors and insufficiencies contained in the bill of complaint of 
said complainant, for answer thereunto saith : 

1. That he has been informed and admits to be true that upon 
application by the complainant letters patent of the United States 

were granted and issued to said James Forncrook on the 28th 
10 day of June, 1881, for an alleged combination and improve. 
inent in se-tional honey frames formed of a single piece of 
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wood having transverse triangular or V-shaped grooves, longitudi- 
nal guide groove for fastening in foundation and recesses; and this 
defendant says he does not know and is not informed, save by said 
bill of complaint, whether or not the said James Forncrook did 
properly make application for said patent and did comply with all 
the requirements of law and did have said patent issued to him in 
due form of law, and leaves the complainant to make such proof 
thereof as he shall be advised is material. 

2. And this defendant, further answering, denies that thesaid alleged 
invention so patented to the said James Forncrook is of great or of 
any value or utility or that the same is new or novel or that the 
public generally or any portion thereof has acquiesced in and ac- 
knowledged the complainant’s exclusive right to the same or any 
part thereof. 

3. And this defendant, further answering, says that he is informed, 
and believes it to be true and alleges it as the fact, that the said inven- 
tion and discovery and substantially the same principle and com- 
bination and all the material parts thereof patented in and by the 
letters patent mentioned in the bill of complaint of complainant 
was mentioned and described in a printed publication—that 1s to say, 
in a printed book, the title and description of which is as follows: 

“Manuel of the Apiary, by A. J. Cook, professor of entomology 
in the Michigan Agricultural College, second edition,” published at 
Chicago, I[llinois, by Thomas G. Newman & Son in the month of 
May, A. D. 1878, a publication published, issued, and publicly circu- 
lated and distributed prior to the supposed invention and discovery 

by said James Forncrook, patentee aforesaid of the said alleged 
11 invention, discovery, principle, combination, and improve- 

ment, the said description being on pages one hundred and 
forty-four and one hundred and forty-five of said publication. 

4. This defendant also, for further answer, says that the said inven- 
tion and discovery and substantially the same principle and combina- 
tion and all the material parts thereof patented in and by said letters 
patent mentioned in complainant’s bill of complaint was mentioned 
and described in a printed publication—that is to say,in “ Gleanings 
in Bee Culture, or how to realize the most money with the smallest 
expenditure of capital and labor in the care of bees, rationally con- 
sidered,” published by A. I. Root, at Medina, Ohio, in April, 1876, 
a publication published, issued, and publicly cireulated and distrib- 
uted prior to the supposed alleged invention, discovery, and im- 
provement by James Forncrook, the complainant, of the said alleged 
invention, discovery, principle, improvement, and combination, the 
said description being on page 76 of said publication. 

5. Also this defendant saith that he is informed, and believes it 
to be true and alleges it as a fact, that the said invention and sub- 
stantially the same principle and combination and the material 
parts thereof patented in and by said letters patent issued to com- 
plainant was mentioned and described in a printed publication— 
that is to say; in “The American Bee Journal” for the month ° 
of October, 1877, published at Chicago, Illinois, by Thomas G. New- 
man «& Son, a publication published, issued, and publicly distributed 
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and circulated prior to the supposed alleged invention and discovery 
by the complainant of the said alleged invention, principle, and 
combination, the said description being on page 349 of said publi- 
cation. 
12 6. Defendant also says that said invention and discovery 
and substantially the same principle and combination and 
the material parts thereof patented in and by said letters patent 
issued to complainant was mentioned and described in a printed 
publication—that is to say, in Gleanings in Bee Culture, published 
at Medina, Ohio, by A. I. Root in the month of February, 1879, a 
publication published, issued, and publicly cireulated and dis- 
tributed prior to the supposed alleged invention and discovery by 
the complainant of the said alleged invention, principle, improve- 
ment, and combination, the said description being on pages 72 and 
73 of the said publication. 

7. This defendant, further answering, says that he is informed, 
and believes it to be true and alleges it as the fact, that the said 
invention and discovery and all the substantial/y and material 
parts thereof patented in and by the letters patent mentioned in the 
bill of complaint aforesaid was described and fully set forth ina 
letters patent issued December 8, 1874, to Louise Hutchins, of East 
Livermore, Maine, as the assignee of H. Weslev Hutchins, of Liver- 
more Falls, in the State of Maine, and the specifications thereto 
annexed, and prior to the supposed alleged invention, discovery, 
combination, and improvement thereof by the said complainant, 
James Forncrook, said patent issued to said Hutchins being num- 
bered 157,478. 

8. And this defendant, further answering said bill of complaint, 
denies that said James Forncrook is the original and first inventor 
and discoverer of the invention, combination, and improvement 
patented in and by said letters patent mentioned in complainant’s 
bill of complaint or of any substantial or material part thereof, and 
says that the same thing and substantially the same invention, 
combination, improvement, and principle and the material parts 

thereof was known to Professor A. J. Cook, who resides at 
13 Lansing, in the State of Michigan, as early as the month of 

June, 1877, and to Alexander Fiddes, who resides at Cen- 
tralia, in the State of Illinois, as early as May or June, 1873, and to 
this defendant, Amos I. Root, residing at Medina, Ohio, as early as 
April, 1876, and was invented and combined by and was known to 
Arber Tebbit, residing at Medina, Ohio, as early as 1878, and was 
known LO a. McGonnell, who resides at Waterford, Erie county, 
Pennsylvania, as early as 1869, and to Mr. Stevenson, of Oil City, 
Pennsylvania, as early as 1869, and to Southard and Ranney, of 
Kalamazoo, Michigan,and to Thomas G. Newman, of Chicago, Illinois, 
as early as September, 1877, and to H. W. Hutchins, of Livermore 
alls, in the State of Maine, as early as 1873, all being prior to the 
time of the alleged discovery, invention, and improvement by said 
James Forncrook as stated in his aforesaid bill of complaint. 

% And this defendant, further answering, says that the same 
principle and combination and the substantial and material parts 
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thereof patented in and by the letters patent mentioned in said bill 
of complaint was in public use in the United States at the residence 
of this defendant, A. J. Root, at Medina, Ohio, and he is informed 
and believes, and alleges as the fact, that the same was in public 
use in the United States at the residence of A. J. Cook, Lansing, 
Michigan; Alexander Fiddes, Centralia, Lllinois; Rev. Mrs. Coltorn, 
Centralia, Illinois; J. MeGonnell, Waterford, Penn.; Mr. Stevenson, 
Oil City, Pennsylvania; M. Quimby, St. Johnsville, New York, and 
Southard and Ranney, Kalamazoo, Michigan, as early as 1876, and 
has been in use at all of said places more than two years before the 
supposed invention and improvement of complainant ard before 
the application of said complainant for a patent, and was in 
14 use at all said places, as defendant believes, at the time of 
said Forncrook’s application for a patent as aforesaid. 

10. This defendant, further answering, says that prior to the 
date of the application of said James Forncrook for a patent as stated 
in his bill of complaint the said alleged invention, combination, 
aud improvement patented in and by said letters patent was by the 
said James Forncrook abandoned to the public and dedicated by 
lim to the public, and was, with the consent and allowance of the 
said James Forncrook, in public use and on public sale at the manu- 
facturing establishment of Lewis and Parks, in Watertown, in the 
State of Wisconsin, and elsewhere prior to his said application for a 
patent. 

11. And this defendant, further answering, says that the sectional 
honey frame manufactured, used, and sold by this defendant is dif- 
ferent in kind and construction from that described in the said let- 
ters patent issued to the complainant and in the specifications 
thereto annexed, and is made by a different process, and is of a dif- 
ferent method and principle from that described in said specifica- 
tions, and that he does not now and never has infringed upon the 
said alleged rights and privileges of said complainant, and he 
denies that he has ever contrived to injure the said complainant or 
to defraud him in any way; and this defendant denies that he has 
at any time heretofore manufactured, sold, offered for sale, or used 
or is now manufacturing, selling, offering for sale, or using in said 
northern district of Ohio or elsewhere any sectional honey frames 
manufactured in accordance with the description set forth in said 
letters patent issued to complainant or the specifications thereto 

annexed, and that he has not in any way infringed and does 
15 not now in any way infringe said alleged patent. 

12. And this defendant, further answering, denies that there 
is any other matter, cause, or thing in the said complainant’s bill of 
complaint contained material or necessary for this defendant to make 
answers untoand not herein and hereby welland sufficiently answered, 
confessed, traversed, avoided, and denied that is true to the knowl- 
edge or belief of this defendant; all which matters and things this 
defendant is ready and willing to aver, maintain, and prove as this 
honorable court shall direct; and this defendant here denies all the 
matters, causes, and things in said bill of complaint not herein 
specifically denies, and prays that he may be hence dismissed 
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with his reasonable costs and charges in this behalf most wrongfully 
sustained. 

A. I. ROOT. 
J. A. OSBORNE, 


Solicitor and OO} ( OU) se / for /) end rit. 


STATE OF OHIO. 
Medina County, } 


a 


Amos I. Root personally appeared before me, a notary public in 
and for said county and State, and, being duly sworn, deposes and 
says that he is the defendant named in the foregoing answer sub- 
scribed by him; that he has read the same and knows the contents 
thereof, and that all the allegations therein contained are true of 
his own knowledge, except as to th matters therein stated Onl 
information and belief, and as to those matters he believes them to 
be true. 


A. lL. ROOT. 


Subscribed and sworn to before me by said Amos I. Root this 
24th day of May, A. D. 1883. 
THOS. S. SHAW. 


Notary Pudlic in and for thre ( ounty of M Lina and Slate of Ohio. 


16 And afterwards, to wit, on the 5th day of July, A. D. 1883, 
the following replication was filed in said cause in said court, 
viz: 
Replication 


In the Circuit Court of the United States for the Northern District 
of Ohio, Eastern Division. In Equity. 


JAMES ForncROOK vs. Amos |. Roor. 


The replication of James Forncrook, complainant, to the answer of 
Amos I. Root, defendant 


} 


This repliant, saving and reserving to himself, now and at all times 
hereafter, all and all manner of benefit and advantage of exception 
which may be had or taken to the manifold insufficiencies of the said 
answer, for replication thereunto, says that he will aver, maintain,and 
prove his bill of complaint to be true, certain, and sufficient in the law 
to be answered unto, and that the said answer of the said defendant is 
uncertain, untrue, and insufficient to be replied unto by this repliant, 
without this, that any other matter or thing whatsoever in the said 
answer contained material or effectual in the law to be replied unto 
and not herein and hereby well and sufficiently replied unto, con- 
fessed and avoided, traversed or denied, 1s true ; all which matters 
and things this repliant is and will be ready to aver, maintain, and 
prove as this honorable court shall direct, and humbly prays as in 
and by his said bill he has already prayed. 

WILLIAM P. WELLS, 
Solicitor for Complainant. 
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17 And afterwards, to wit, on the 5th day of October, being a 
day of the October term, A. D. 1883, before the Honorable 
Martin Welker, district judge, the following order was entered in 


this cause in said court, viz: 


JAMES FORNCROOK 
Ss. No. LP). 
Amos I. Roor. } 


In this case, by consent of parties, time for taking proofs is ex- 
tended to December Ist, 1585. 


And afterwards, to wit, on the 10th day of October, A. D. 18853, 


the following entry of appearance was filed in said cause in said 
court, v1z: 


Entry ot Appearance of M. J). Legg if 


In the United States Cireuit Court for the Northern District of Ohio. 
In Equity. 


J. Forncrook vs. A. I. Roor. 


To A. J. Ricks, Esq., clerk of the U.S. cireuit court: 
Please enter our name as solicitors for defendant in the above-en- 


titled case. 
Respectfully, &c., M. D. LEGGETT & CO. 


And afterwards, to wit, on the 19th day of October, A. D. 1883, the 
following stipulation was filed in said cause in said court, viz: 


Stipulation. 


The Cireuit Court of the United States for the Northern District of 
Ohio. In Equity. 


JAMES ForNcROOK, Comp’t, vs. AMos I. Root, Def’t. 


18 In this cause it is stipulated that the testimony of Alfred 
H. Newman and Melville E. Dayton, witnesses to be produced 
on behalf of the complainant in said cause, may be taken before Mer- 
rit H. Dement, a notary public in and for the county of Cook, in the 
State of Illinois, at Chicago, in said county and State, all objections 
to the form and manner of taking the same being waived, but sub- 
ject to objections for competency and relevancy only. 
Dated at Chicago this 22nd day of September, A. D. 1883. 
WM. P. WELLS, 
Sol’r for Comp’t. 
J. A. OSBORNE, 
Att’y for A. J. Root. 
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And afterwards, LO wit, on the 15th day of January, A. D. ISS4, 
the following stipulation was filed in said cause in said court, viz: 


Stipulation 
United States Cireuit Court. Northern District of Ohio. In Equity. 
JAMES FornNcROOK vs. Amos I. Roor. 


In this cause it is stipulated that the time to take testimony therein 
shall be extended until lebruary fifteenth (loth), LSS4. and an 
order may be entered in said cause in accordance with this stipula- 
tion. 

Dated January 15th, A. D. 1884. 

WM. P. WELLS, 
Sol. for Comp t. 

M. D. LEGGETT, 
Sol. for Def't 


And afterwards, to wit, on the 6th day of August, being a day of 
the April term, A. D. 1884, of said court, the following opinion was 
filed in said cause in said court, viz: 


19 Circuit Court of the United States. Northern District of Ohio. 
In Equity. 


JAMES FORNCROOK } 
- UB. No. 4206. 
Amos I. Roor. } 


‘7 


This is a bill in equity to restrain the alleged infringement of 
letters patent No. 243,674, granted June 28, 1881, to the complain- 
ant, James Forncrook, of Watertown, Wisconsin, for a new and use- 
ful improvement in sectional honey frames, and for an account, Kc. 

The cluim of the patent is as follows: “As a new article of manu- 
facture, a blank for honey frames formed of a high piece of wood 
having transverse angular grooves c, longitudinal groove d, and 
recesses 6, all arranged in the manner shown and described.” As 
set out in the specifications, “this invention relates to an improve- 
ment in sectional honey frames, the object being to so construct 
them that they shall be stronger and in a more portable form than 
the frames now used for such purpose; and the invention consists 
essentially in forming the frame from a high blank or piece of ma- 
terial having all the necessary grooves and recesses required to form 
a complete frame cut in it, the ends of the blank being notched or 
dented and angular grooves cut across it at those points which are 
to form the corners. ‘Those blanks, after being thus prepared, may 
be packed solidly in boxes or otherwise for transportation, and when 
required for use are bent into the square form and their ends united 
at one of the corners by means of the interlocking notches or teeth, 
thus forming a complete frame ready for use.” It is further stated 

that “the blanks for these frames are preferably formed from 
20) some light, tasteless, and comparatively tough wood, which 
will bend at the corners without steaming or boiling, such 
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as bass wood or white wood, the material being produced by cutting 
it from the log in the form of a thick veneer or by sawing into thin 
stuff and then planing both surfaces. The blanks are then cut from 
this material of the proper width and length, the ends dentated, as 
shown at a a, by means of a series of circular saws placed close 
together upon an arbor or other suitable tool, so that they will in- 
terlock when brought together. The recesses b 6b are then formed 
in its edges at such points in its length as will bring them at the 
top and bottom of tne frames when set up in the hive. These re- 
cesses form openings which allow space for the passage of the bees 
between the frames and for the ventilation of this part of the hive. 
Three triangular grooves, ¢ cc, are then cut across the blank at 
such points in its length as will divide it into four nearly equal 
parts, each of which forms one side of the frame after the blank 1s 
bent into a quadrangular shape. ‘These triangular grooves are cut 
nearly through the blank, sufficient wood only being left to hold 
the parts firmly together. As the sides of the groves ¢ are inclined 
toward each other at a right angle it follows that when the blank is 
bent into the form of a frame those grooves make perfectly-fitting 
miter joints at three of its.corners, the fourth corner being that at 
which the ends of the blank are riveted to each other by means of 
the interlocking teeth found thereon. In one of the spaces between 
two of the grooves c, and preferably that which will form the top 
of the frame when placed in the hive, is formed a longitudinal 

groove, d, for the guide strip, which makes a secure point of 
21 attachment for the comb when the bees begin to build in the 

frames set side by side in the hive with the parts of the 
frame containing the recesses b } at the top.” “These frames,” it is 
added, “ meet a want long felt by bee keepers, as those in common 
use are either dovetailed or nailed together at the corners, and, if set 
up at the manufactory, forma large bulk for transportation, and are 
very liable to br-akage in handling, but if sold to the user in pieces, 
to be put together by him, the numerous joints to be made cause loss 
of time and produce a very fragile article when finished, which loses 
its rectangular shape with the slightest rough usage, as the joints at 
the corners lack the necessary strength and rigidity to hold them in 
shape.” ‘“ My frame,” the specification continues, “ will be found to 
possess some of the above-named defects, as it is intended for trans- 
portation in solid packages before being set up, and when set up 
possesses great strength and rigidity, preserving its form without 
difficulty during all the rough handling to which such frames are 
frequently subjected.” 

The defendant denies infringement and alleges want of patent- 
able novelty in the alleged invention. 

It is admitted that the defendant manufactures and sells blanks 
for honey frames like these of the complainant in all respects but 
one. They omit the longitudinal groove for the guide strip for at- 
taching a piece of comb as a beginning pvint for the work of the 
bees. 

It is claimed that this omission is sufficient to distinguish the de- 
fendant’s manufacture from that described in the patent, as it is 
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contended that the patent is for a heavy section containing a com- 
bination of all the elements specified in the patent, so that each 
element by force of the patent has been made material to the alleged 
invention described and ong thereby. 
22 It is insisted, however, on the other hand, that this is a 
misconception of the Inve ntion pal nted, and that the latter, 
to use the language of counsel, is for “the construction of a blank 
sutanbaihy dhantaee teases anion section ready for immediate use 
by simply bending it into shape and joining its ends” —that is, the pat- 
ent is not for a honey section with all the features enumerated con- 
sidered as a combination, but for the blank adapted for its formation 
by simply bending and uniting its ends. Conceding this to be the 
true meaning of the claim, it is necessary, to support the patent, to 
consider it as embracing the honey frame as thus formed and made 
out of such a blank, for supposing the frame or section not to be 
covered by the patent would leave as included in and covered by it 
merely the idea of leaving the blank in its condition as such for the 
purpose of more convenient packing and transportation, to be formed 
by bending together and uniting its ends by the purchaser for use 
into a honey frame. Tie cusbodimentol thatclenieaiaaaa n hardly 
be supposed to be the proper subject of a patent. lt is merely the 
adoption of a form of handling and packing which is not regarded 
by the statute as an improvement In an art or manufactur: 

If the patentee is entitled to claim the blank as a new and useful 
device it is because it is a constituent of the frame or section into 
which it is formed by bending, no matter who bends it, whether the 
maker or purchaser, for use; but if the state of the art at the date of 
the alleged invention was such that the patentee cannot claim as his 
invention the honey frame or section when formed by bending and 
uniting the ends of such a frame, then he cannot, for the same rea- 

son, claim as his invention such a blank for the purpose of 
23 forming into a frame or section. 

The question, therefore, is whether, upon the evidence at 
the date of the alleged wom ony tagged Yes oi honey frames 
or sections by bending and uniting ee ee 
of a single piece, substantially as described in this patent, was a pat- 
entable novelty. Upon a careful comparison and consideration of 
all the evidence this question must be answered in the negative. 

Alexander Fiddes testifies to making and using heavy sections 
forined from a single piece, grooved, bent, and united at the ends, 
as early as in 1872 and 1873, some of which he sold to others for 
use, and if those now made by the complainant under his patent are 
superior in any respect to the first specimens of the manufacture it 
is merely in point of finish and workmanship. There is no differ- 
ence whatever in principle, and the early examples were complete 
and practical frames, actually used and perfectly serving the pur- 
pose, so that they cannot be considered as rude and imperfect ex perl- 
ments subsequently developed into a successful manufacture. 

The conclusion, indeed, is required by the production in evidence 
of the patent granted to Hutchins of Dec. 8, 1874, No. 157,473, which 
is for a machine for the manufacture of just such blanks from the 
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original log of wood, to be bent into form and the ends united so as 
to make the sides of a box for any purpose. The invention of such 
a machine, of course, supposes previous knowledge of the blanks it 
was desired to manufacture, and the transfer of the use of a box 
made from such a blank from the ordinary purposes to the single 
and special purpose of a box or frame for a heavy section is merely 

a new use of an old and well-known article, which involves 
24 no invention. It results from these views that the equity of 

the case is with the defendant, and that the complainant’s 
bill must be dismissed with costs, and it is so ordered. 

STANLEY MATTHEWS, 


Associate Justice. 


And afterwards, to wit, on the 24th day of November, being a day 
of the October term, A. D. 1884, the Honorable Stanley Matthews 
present, the following decree was entered in said cause in said court, 
Viz: 

Decree. 


In the Circuit Court of the United States for the Northern District 
of Ohio. In Equity. 


JAMES ForncROOK vs. Amos I. Roor. 


This cause having come on to be heard upen the bill of complaint 
therein, the answer of defendant and replication thereto, and upon 
the proofs taken in said cause, and having been argued by counsel 
for the respective parties : 

Now, therefore, on consideration thereof, it is ordered, adjudged, 
and decreed, and the court doth hereby order, adjudge, and decree, 
that the complainant’s bill of complaint herein be, and the same is 
hereby, dismissed with costs to defendant, to be taxed. 

And it is further ordered that this decree be entered nune pro tune 
as of the eighth day of August, A. D. 1884, and that an appeal be 
allowed to complainant in said cause. 


25 And afterwards, to wit, on the 6th day of January, A. D. 
1885, the following bond was filed in said cause in said court, 
Viz: 


Bond. 
Supreme Court of the United States. 
JAMES FoRNcROOK, Complainant and Appellant, 
vs. 


Amos I. Root, Defendant and Appellee. 


Know all men by these presents that we, James Forncrook, as 
principal, and William L. Morris and Willis P. Keyes, as sureties, 
all of Watertown, in the State of Wisconsin, are held and firmly 
bound unto Amos I. Root, of Medina, in the State of Ohio, in the 
sum of five hundred dollars, to be paid to said Amos I. Root or his 
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assigns ; to which payment, well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and our and each of our 
lieirs, executors, and administrators, firmly by these presents. 

Sealed with our seals and dated this (24th) twenty-fourth day of 
December, in the year of our Lord eighteen hundred and eighty- 
four. 

Whereas the above-named James Forncrook hath prosecuted an 
appeal to the Supreme Court of the United States to reverse the 
decree rendered against him and entered on the twenty-fourth day 
of November, A. LD). LSS4, nunc pro Lune as of the elghth day of 
August, A. D. 1884, in a certain cause pending in the circuit court 
of the United States for the northern district of Ohio, in equity, 
wherein said James Forncrook was complainant and said Amos I. 

Root defendant, and in favor of said Amos |. Root, defendant : 
26 Now, therefore, the condition of this obligation is such that 
if the above-named James Forncrook shall prosecute said 
appeal to effect and answer all costs if he shall fail to make good 
said appeal, then this obligation shall be void; otherwise the same 
shall be and remain in full force and virtue. 
JAMES FORNCROOK. [SsEAL.| 
WM. L. NORRIS. L. | 
W. P. KEYES. ‘SEAL. | 


Sealed and delivered in presence o{— 
FRANK B. TUTTLE. 
M. N. BARBER. 


STATE OF WISCONSIN, | 
County of Jt tierson, j 


’ SS 


On this 24th day of December, A. D. 1884, before me, a notary public 
in and for the county and State aforesaid, personally appeared 
James Forncrook and William L. Norris and Willis P. Keyes, and, 
on examination by me, justified their pecuniary responsibility under 
oath. 


FRANK B. TUTTLE, 
Notary Public. Jeth rson Co., Wisconsin. 


I. Daniel Jones, president of the Wisconsin National Bank of 
Watertown, Wisconsin, do hereby certify that James Forncrook, 
principal, and William L. Norris and Willis P Keyes, surities, upon 
the foregoing bond, are personally known to me, and that they are 
fully responsible for the amount of said bond. 

DANIEL JONES 


Pre sident Wisconsin National Bank. Watertor ii, Wi ISCONnsiN. 


Bond approved. 
January 2nd, 1885 
STANLEY MATTHEWS, 


Associate Justice. 
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27 And afterwards, to wit, on the second day of January, A. 
D. 1885, the following citation was issued in said cause, viz: 


UnitreD STATES OF AMERICA, 88: 
To Amos I. Root: 

Whereas James Forncrook hath prosecuted an appeal to the Su- 
preme Court of the United States from the decree rendered against 
him and entered the twenty-fourth day of November, A. D. 1884, 
nunc pro tunc as of the eighth day of August, A. D. 1884, in a cer- 
tain cause pending in the circuit court of the United States for the 
northern district of Ohio, in equity, wherein said James Forncrook 
was complainant and you were defendant, and has filed the security 
required by law: 

You are, therefore, hereby cited and admonished to be and appear 
at a Supreme Court of the United States to be holden at Washing- 
ton on the second Monday of October next, to abide the decree of 
said Supreme Court and to do and receive what may appertain to 
justice to be done in the premises. 

Witness the Honorable Stanley Matthews one of the justices of 
the Supreme Court of the United States, this second day of Jan- 
uary, in the year of our Lord eighteen hundred and eighty-five. 

STANLEY MATTHEWS, 
Associate Justice. 
28 THE STATE OF OHTI@, | 
Medina County, f°” ’ 


Personally appcared F. O. Phillips, who, upon being duly sworn, 
says that on the 9th day of January, A. D. 1885, he personally 
served the within citation upon Amos I. Root by exhibiting to him 
the original and delivering him a copy thereof; and further affiant 
saith not. 

¥. O. PHILLIPS. 


Subscribed in my presence and sworn to before me the 9th day of 
January, A. D. 1885. 
CHARLES NEIL, Clerk. 


[Endorsed :] Supreme Court of the United States. James Forn- 
crook, compl’t & appellant, vs. Amos I. Root, def’t & appellee. Cita- 
tion. 
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29 And afterwards, to wit, on the Sth day of October. A. LD). 
1883, the following depositions were filed in said cause, viz: 


In the Cireuit Court of the United States for the Northern District 
of Ohjo. In lq ulty 


JAMES ForRNcROOK, Comp't, vs. Amos I. Root, Def’t. 


Testimony taken on behalf of the aforesaid complainant in the 
above-entitled cause, before Merritt H. Dement, a notary public 
in and for the county of Cook and State of [ilinols, Septem ber 2? 
1883, pursuant to the annexed stipulation 
Appearances: Mr. W. P. Wells, for complainant; Mr. J. A. Os- 

borne, for defendant. 


Complainants offer- in evidence letters patent of the United States, 


issued to James Fornecrook: for new and useful improvements In sec- 
tional honey frames, No 243.674. dated June 2Sth. ISS]. and the 


Saine, OT a certified COpy thereof, is hereto annexed. marked ¥s lorn- 
ecrook’s Exhibit 2.” 
Complainants also offer- in evidence a one-piece sectional honey 
frame, which is marked “ Forncrook’s Exhibit 3.” 
Counsel for defendant objects to the last offer unless the frame 
shall be identified. : 
Deposition of A. HT N; Pnian. 


ALFRED HENRY NEWMAN, a witness called to testify on the part 
of the complainant in the above-entitled cause, having been first 
duly sworn to testify the truth, the whole truth, and nothing but 
the truth in the cause aforesaid, did depose and say as follows, to 
wit: 

Examination-in-chief by Mr. WetLtis: 


30) @. What is your name, age, residence, and occupation ? 


A. My name is Alfred Henry Newman: Iny age 1s 20 vears; 
my residence is Oak Park, Illinois, and my occupation 1s dealer in 
bee-keepers’ supplies. 

Q. Look at Forncrook’s Exhibit 3 and state what you know about 
it, if anything, and where it came from. 

A. I purchased this section of A. I. Root, in November, 1882. 

@. Who is A. Ll. Root? 

A. He is a dealer in bee-keepers’ supplies and publisher of 
“Gleanings in Bee Culture,” in Medina, Olio 

Q. Was that section that you purchased a portion of a larger 
quantity ? 

A. Yes, sir. 

®. All purchased at the same time? 

A. Yes, sir. 

Q. Where has it been since you purchased it 

A. It has been laying in my store. 

Q. How did you obtain it from Medina, Ohio? 


‘> 
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A. It came—lI am not certain whether it was by express or freight. 


It came either by express or freight. 
©. Has it been continuously in your possession from the time you 


received it until this morning ? 
A. a sir. 
Q. Until you produced it here 
A. “sash 9 


Complainants renew their offer of “ Exhibit 3,” at which time no 
objection was made. 
Q. Are you familiar with bee-keepers’ supplies and the various 
devices for sectional honey frames? 
A. Yes, sir. 
Q. How long have you been so familiar? 
A. For the last five or six years. 
Q. Look at the honey frame I now hand you and annex it to vour 
deposition, marked “ Forncrook’s Exhibit 4,” and state what that is. 
That is a one-piece section designed to hold a pound of comb 
honey, made by Mr. Forncrook. 
The section referred to was recelved in evidence without 
3 objection, and marked as directed. 


@. Are you familiar with the Forncrook sections, so called ? 


A. Y es, sir. 

Q. State, if you can, the utility and advantage of the Forncrook 
section compared with sections previously known or invented, if 
there is any such. 

Counsel for defendant objects to the question on the ground that 
it assumes, without proof, that the Forncrook section has advantages 
over other sections previously known. 


A. The utility of the Fornerook section is that it can be put into . 
shape ready for the bees in less time than the ordinary sections made 
of four pieces ; and when si ») pul In shape if presents ¢ a better aDp- 
pearance from the fact that it shows no end grain of wood. 

(. ~ compared with other sections, which do you regard as the 
more valuable‘ 

. he lorncrook one-piece sections. 

®. And useful ? 

A. Yes, sir. 

Cross-examination by Mr. OsBorneE: 

Q. Are you one of the members of the firm of Thomas G. Newman 
and Son? 


A. I am in business for myself alone. There wasa firm of Thomas 
G. Newman «& Son which used to exist, but it was dissolved three 


years ago. 
4 W' hen was that firm of Thomas G. Newman «& Son organized ? 
. In 1878. 
o. Organized in 1878 and continued up until when? 
A. 1880. 


- 
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). Who composed the firm during its existence? 
A. My father and I. 
d 


Q. How many of these sections did you buy of Root in Nov., 
1882? 
oz A. Five hundred, 
(. Who ordered them ? 
A. I did. 
. How? 
A. By mail. 
Q. By writing him a letter? 
A Yes, sir. 
(). Did you receive any answer in reply to that letter ? 
A. I received an answerthat the Foods wer shipp d and the order 


was filled. 

(J. Do you remem ber how they Ca;nit wit Loner by express or 
freight ? 

A. I don’t remember. 

@. Are the advantages which you claim and have pointed out the 


. a oe . 
only advantages, In your Opinion, which the |] orncrook Sections sus- 
tain over other One-piece sections, or over other sections theretofore 
in use? You stated that it was more con ient about putting to- 


gether, ete. 


A. Do you mean as compared with other o &-plece sections ? 

@. As compared with other sections in use before the invention, 
or alleged invention, of the Fornecrook section. That includes all 
sections that were in use before that time of whatever description. 

A. Iam a little confused on that; I do not exactly get the idea 

(. You said in your direct examination that the advantages of 
the lornecrook section over other one-piece sections in use were that 
it was more convenient to put together, and that it presented a better 


appearance ¢ 
A. That was in comparison with the four-piece sections. 
\). Well, does the lornerook section possess any advantag Ss over 


L 
the one-pl ce sections 1n use at the time of | invention of the Forn- 
crook section ? 

A. The shape of the groove of the Forncrovok section, in compari- 


* 


son with this other, Exhibit No. 3, in my opinion, is preferable to 
the square groove; the V groove is preferabl 
(). That is not what I am asking you. You see these men 


33 claim that this section. Exhibit 3. was not made until after the 
fornerook section. My question is, What advantages, if any, 
does this Forncrook section possess over other one-piece sections 


that were in use at the time of the invention of the Forncrook section ? 

A. Well, that question I cannot answer for the reason that I do 
not know now what other sections you re fer to or what were in use 
at that time. 

q. I will ask you if there is any difference between Exhibits 3 and 
4? If there are any differences, point them out. 

A. Yes, sir; Exhibit No. 4 has the longitudinal groove which No. 
3 lacks; the transverse groove of No. 4 is in the shape of a V, while 
in No. 3 it is square. 
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Q. How long have you known of side insets being used in sec- 
tional honey frames, or recesses for the entrance of bees? 

A. I have known of them ever since I have been in the supply 
business. 

Q. How early was that? 

A. That was either five or six years ago. 

Q. How long have you known of longitudinal guide grooves for 
passing in foundation starters being used in sectional honey frames ? 

A. Those have been used for the last five years, to my knowledge. 

Q. How long have you known of side insets or recesses for bee en- 
trances and guide grooves being used in the same section ? 

A. For the last five years. I would like to ask a question on that 
side inset. That refers to this one-piece section, of course. ‘The 
fuur-piece sections have no inset. I would like to correct that last 
answer. 

Q. Well, I will ask you the question, How long have you known 
ol four-piece sections with side entrances for bees ? 

A. That 1 can answer; for the last five years. 

Q. If you take out of the Forncrook section the longitudinal 
o4 guide grooves would it still be available as a sectional honey 
frame? 

A. In a very few cases I have known it to be used. 

@. Do not some of your customers order sections without side en- 
trances for bees? 

A. Yes, sir. 

Q. And then how are they used in bee-hives to provide entrances 
for the bees? 

A. I have never been informed on that point by those that have 
bought of me. 

(). You are nota practicable bee man, then, yourself ? 

A. Yes, sir; since I have been in the bee-supply business we have 
been handling bees right along, and have given that subject our 
attention for the last five or six years; I do not claim to be a prac- 
tical bee keeper. 

Q. Do you buy any of your supplies of Forncrook ? 

A. I buy all my one-piece sections. 

(). How long have you been buving them of Fornecrook ? 

A. For two years. 

Q. Have you any sections stored in his factory up there now ? 

A. I have given Mr. Forncrook an order for next season, and 
whether he has any sections made up or not, I do not know. : 

(). Have you advanced him any money on that order? 


(Counsel for complainant objects to the question as being imma- 
terial.) : 


A. No, sir. 

Q. Have you any interest in this suit? 

A. Not the slightest. 

Q. Have you any interest in this Fornerook section ? 
A. Not the slightest. 

Q. Have you loaned Forncrook any money ? 
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A. No, sll 
Q. Have you loaned him any to aid him in prosecuting this suit ‘ 
A. No, si 
(). Has he promised you any advantages under the letters patent 
in case it is sustained by the courts ? 
A. Not the slightest. 
Q. Did you send to Root for these sections for the purpose of 
naking testimony in this case’ 
35 A. Yes, sir—that is, | would like to modify that a little 
| ordered those sections with an idea that I mi 
upon some time to testify ; not this particular suit at all 
The Newmans and Root are not on very friendly terms, are 
they 
A — that I know of—that is, I do not know that they are not 
friendly t rms, 
(). Thi re is a rivalry between the Newmans and Root that does 
not exist between other bee dealers in the country, 1s there not? 
f there is, it is just on a matter of business. We are in the 


} 


Ol) 


lines of business. 
id I understand you that you are a practical bee man 


A. No: I do not claim to be. 


Redirect examination by Mr. WELLS 


(J. ls there any other rivalry r bet weel you and Root, f xcept mn 
the ordinary competition in the same business‘ 

A. No, sir. 

(). Was those sections that you purchased purchased in the course 
of trade? 

A. Yes, sir. 

XZ. How do the sales of the Fornerook sections COohipare, as a 
matter of proportion, with sales of sections of other kinds? 


(Counsel for defendant objects to t 


le question as incompetent, 
irrelevant, and not matter for redirect examination.) 


A. The sales of the Forncrook one-piece section have been about 
twice as much as all other styles of sections combined. 

(). Since when * 
A. This last season. 

(. How as to previous seasons since the Forncrook section was 
put upon the market? 


; 


(Counsel for defendant objects to the question as Incompetent, 
irrelevant, and not matter for redirect examination.) 

A. The proportion may be a little different, but | have sold more 
of the Ff’ ornerook sections than of other 


Recross-examination by Mr. Ossporn! 


o6 Q. You are speaking now only of the sales you have made 
yourself 


A. Yes, sit 
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Q. You do not pretend to know what other bee-supply dealers 
have sold, do you? 

A. No, sir. 

Q. How many of the Forncrook sections did you sell this 
year? 

A. Between four and five hundred thousand. 

Q. How many of the dove-tail sections have you sold? 

A. I cannot give a direct answer to that. 

Q. Well, but you — answer proportionately as to the number? 

A. I have bought nailed and dove-tailed sections of one party. 

@. Who did you buy those of? 

A. Of G. B. Lewis; and I have not figured up individually how 
much of each style I have bought. 

Q. Let me ask you whether or not after the nailed section is put 
iogether it is not a stronger and more durable section than this 
section of Forncrook’s ? 

A. No, sir; I do not so regard it. It may be equally strong, 
perhaps, but not any stronger. 

@. Are not these fibres crossing here (indicating transverse 
grooves) apt to tare out, and do they not often break when bend- 
ing together? 

A. They do, sometimes. 

Q@. Is not the loss on them in that way considerable sometimes ? 

A. A very small percentage. 

Q. If one of them breaks in bending can it conveniently be 
put together again by bee men so as to be used, or is it lost ? 

A. Well, I believe that usually they throw them away. 

@. Then whatever breaks is a loss? 


A. Yes, sir. : 
ALFRED HENRY NEWMAN. 


Deposition of M. FE. Dayton. 


MELVILLE E. Dayton, a witness called to testify on the part of 

the complainant in the above-entitled cause, having been first duly 

sworn to testify the truth, the whole truth, and nothing but 

Oo” the truth in the cause aforesaid, did depose and say as fol- 
lows, to wit: 


Examination-in-chief by Mr. WELLs: 


Q. State your age, residence, and occupation. 

A. I am 47 y’rs old; my residence is Chicago; my occupation, 
that of mechanical engineer and expert and solicitor of patents. 

Q. What and how long has been your experience in your occupa- 
tion ? 

A. I received in early life a thorough mechanical training, and 
have been engaged through life largely in mechanical pursuits. 
For the last eleven years I have made a close study of patents and 
of patented devices, and for the last seven years have been exclu- 
sively occupied as a solicitor of patents and mechanical expert, dur- 
which time I have prepared several hundred applications for pat- 
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ents and have many times testified as an expert in patent causes. | 
have also been frequently called upon to investigate questions of cor- 
respondence and difference between mechanical devices with refer- 
ence to the infringement of patent claims, and therefore have _ be- 
come familiar with questions of infringement of patent claims. 

Q. Look at “ Forncrook’s Exhibit 2” and state whether or not you 
understand the same and the invention therein deseribed. 

A. I have carefully examined said exhibit, the same being letters 
patent of the United States No. 245,647, granted June 28, 1881, to 
James Forncrook, fora sectional honey frame, and I believe I under- 
stand the same. 

Q. Look at “Forncrook’s Exhibit No. 3” and state whether you 
understand its construction and operation 

A. | have made the examination called for by the question and 
believe | understand the construction and Ope ration of the exhibit 
shown me. 

(). Compare these two exhibits together and state any 
38 similarity or dissimilarity there may be in them, if any such 
exists, 

A. The device shown in the patent exhibit consists of a strip of 
wood, as here shown and described, hay Ing dentated ends adapt d 
to interlock with each other; having three transverse angular 
grooves extending nearly through the body of the strip; having lat- 
eral indentures or recesses, marked 6, in the margin of strip, and 
also, as shown in the drawing of said patent, a longitudinal groove 
or kerf, lettered d, extending from one of the transverse grooves to 
the nest. The device, as a whole, constit 1tes a blank adapted LO be 
bent in the weaker portions, formed by the transverse grooves ¢ ¢, so 
as to form a rectangular inclosure, the free ends of which are united 
by the interlocking of the dentations a a at the ends of the blank. 
By reason of the lateral recesses } 6 the device thus formed is adapted 
to serve as what is technically known as a honey section or frame 
for the deposition of surplus honey by bees when placed in proper 
position in the hive for that purpose. Comparing it with the 
device shown in the patent and thus described, I find in “ Forn- 
crook’s Exhibit 3” a blank corresponding in general form and 
dimensions with that shown in the letters patent just considered. 
[In other words, I find a wooden strip of about one-eight of an inch 
in thickness and a little less than two inches in width, perhaps, and 
a little more than sixteen inches long. } one of the broad surfaces 
of the strip are formed transverse an-ular grooves extending nearly 
through the body of the strip, leaving sufficient wood or fibre, how- 
ever, to hold the parts together when the strip is bent in said trans- 


’ 


verse grooves to form a rectangular enclosure. ‘The ends of the 


C; 
Is 
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strip are dentated so as to interlock and to hold the 
39 article in rectangular form after being bent. The lateral edges 


of the strip are indented between some of its adjacent grooves 
in substantially the same manner as indicated in the aforesaid let- 
ters patent, and the structure formed by the bending of said strip, 
Exhibit No. 3, into rectangular shape and securing its ends in the 
manner described is to-all intents and purposes identical with that 
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shown and described in the aforesaid letters patent, to wit, a struct- 
ure adapted to be placed in a hive for the purpose of receiving 
honey to be deposited therein by the bees. In other words, techni- 
cally, a honey section. On closer comparison of the device “ Com- 
seonesgy Exhibit No. 3” with the device shown in the forncrook 
patent, Complainant’s “ Exhibit No. 2,” I observe that the longitud- 
inal aida present in the said patent and marked by the letter d is 
not present in said Exhibit No. 3. This would constitute the only 
difference between the completed structures. 

Q. State whether the longitudinal groove, the absence of which 
you have just spoken of, is an essential part of the invention de- 
scribed in the patent. 

(Counsel for defendant objected to the question as incompetent and 
immaterial.) 

A. I do not regard said longitudinal groove as an essential feature 
of the invention. In fact, my information of the art enables me to 
judge that it was, in truth, no part of the invention made by Mr. 
Fornerook and sought tou be patented in his aforesaid letters patent, 
* Exhibit 3.” 

Q. State your opinion of the adaptability and utility of the in- 
vention patented as a one-piece honey section, if such exists. 


(Counsel for defendant objected to the question as incompetent 
and immaterial.) 


The object of the construction set forth in said letters 
40 patent is to provide the material of a honey section in such 
form or shape as to enable it to be shipped cheaply and con- 
veniently by being packed closely, and at the same time adapted 
to be, with little inconvenience or trouble on the part of the ultimate 
purchaser or consumer, put into the necessary shape for use. To 
this end the transverse grooves are so located with reference to each 
other and to the ends of the hlank that when the strip is folded in 
said grooves and the ends of the strip joined the box will have the 
requisite form and dimensions, and will also have its narrowed por- 
tions In proper positions to admit of the use of the box, or frame 
rather, thus formed for the purpose of a honey section. The utility 
of this device is obvious from a description of its construction and 
proposed use, as just stated. These honey sections are used in large 
quantities and should be of symmetrical form, clean, and neat and 
withall cheap. The construction described is one by which perfect 
uniformity in shape and size is secured and by which, also, are se- 
cured the other requisites just mentioned. They require no special 
skill on the part of the person who ultimately puts them to use to 
secure the results of uniformity and accuracy in shape and size just 
mentioned, these all being provided for, as stated, in the original 
construction of the strip. They are also in the strip form obviously 
in shape to be packed as closely almost as the original lumber from 
which they are cut, and to, therefore, form relatively small pack- 
ages as compared with the dimention and weight of packages that 
would be formed if the boxes or frames were to be shipped after 
comple tion. 
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Cross-examination by Mr. Osporne: 


4] Q. Please examine the model I now hand you and state 
what it is, and attach the same to your deposition as “A. I. 
Root’s Exhibit 15.” 

A. This is a strip of wood about one-eighth of an inch in thick- 
ness and perhaps twenty inches long and one and a half inches and 
a little more in width, having three transverse angular grooves cut 
in one of its broad faces the greater part of the distance through the 
strip. The ends and edges are in right lines or uncut. 

Q. Exhamine the model I hand you and state what that is, and 
attach it to your deposition as “A. 1. Root’s Exhibit No. 16.” 

A. This exhibit is a strip corresponding in external dimensions 
with “A. I. Root’s Exhibit No. 15,” having three transverse angular 
yrooves in one of its broad surfaces, like the last preceeding exhibit, 
and also having recesses cut in the side edges between the adjacent 
transverse grooves in one instance and between one of said trans- 
verse grooves and the end of the strip in another instance. 

. What are the differences between “A. I. Root’s Exhibit No. 16” 
and the section described as “ Forncrook’s Exhibit 2?” 

A. The difference consists solely in the absence in said “A. I. Root’s 
Exhibit No. 16” of the dentations or tongues and grooves a a at the 
ends of the blank in the patent, and in the absence, also, of the lon- 
gitudinal groove extending from one transverse groove to the next, 
which is present In said patent and marked “6” therein. 

(). What are the differences between “A. I. Root’s Exhibit 15” 
and the section described in the said letters patent? 

A. Said “ Exhibit No. 15” is wanting in the features just men- 
tioned as absent in “ Exbibit No. 16,” and is also wanting the lat- 

eral indentations or cuts or insets marked “6” in said patent. 
42 @. You stated in your direct examination that the longi- 

tudinal guide grooves in the Fornecrook section did not con- 
stitute a part of the invention. Will you please state what Forn- 
crook’s invention is and wherein consists the invention? 

A. I stated that the longitudinal groove d in the Fornerook draw- 
ing was not his invention, because Mr. Fornerook has stated to me 
that it was a common feature in honey sections prior to the date of 
his invention. Proceeding to answer the question, I reply that I 
understand the Fornecrook invention to consist in the blank, as a 
whole, adapted to be bent into form to constitute a complete honey 
section. In other words, a single piece of weod of proper width, 
length, and properly scored or transversely grooved and properly 
indented at its edges to give the necessary contour and dimensions 
of a honey section, to which, as I understand, the longitudinal 
groove is not an essential thing, inasmuch as the comb foundation 
which said groove is intended to admit is fastened to the section by 
various other means. 

Q. What invention would there be required in placing in “ Root’s 
Exhibit.16” the additional features which you state as being found 
in “ Fornerook’s Exhibit 2?” 
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A. Assuming that “ Root’s Exhibit 16” is in all respects adapted . 
to form a honey section by reason of its dimensions and the lateral 
indentures, there would be no invention, in my judgment, In it. 

Q. I will ask you the same question with regard to “ Exhibit 15.” 

A. Making the same assumption with reference to the dimensions 
and arrangement of the transverse grooves, the invention in adopt- 
ing the strip “ Exhibit No. 15” to form a honey section without other 

labor than merely bending it into form and joining its ends 
43 would consist in the } roduction of the lateral indentations in- 
tended to furnish an ereeean to the section for the bees. ie 


Q. Supposing that the side recesses or entrances for bees had been 

well known and in public use, and it was personally known to Mr. 

| Fornerook before his alleged invention of his sectional honey frame, 

what invention would it require on his part to take that inset and 
place it in a section made of one piece instead of several pieces? 

A. As before stated, the invention of Mr. Fornecrook consists in 
the construction of a blank completely adapted to form a honey 
section ready for immediate use by simply bending it in shape and 
joining its ends, and his claim is upon the blank constructed to 
form such a complete or finished honey section by the simple 
labor on the part of the ultimate purchaser or user of bending up 
and joining the strip into rectangular shape. ‘The invention is not 
broadly providing a honey section with a lateral indentation to give 
ingress to the bees, but it is in the blank adapted to be bent as * de- | 
scribed, and also possessing the feature of indentations ready made ee 
therein, so that when the strip is bent to form the indentures will be 
in the proper position to serve the purpose for which they are in- 
tended, and to in this respect give a complete honey section. The 
invention is in the blank as a whole with respect to the features of 
its being bent to form and with respect to the indentations for the 
admission of the bees, and not in any one of these individual 
features as mechanical features of construction. | 

Q. Supposing that boxes made of a single piece of wood with den- 
tated ends for interlocking had been well known and in public use, 

and also side recesses in bee sections had been well known and 

44 in public use, and also the longitudinal guide grooves had 

been well known and in public use prior to the alleged i inven- 

i tion of Mr. Fornecrook, what would the Fornerook section amount 

] to under such circumstances more than the mere aggregation in one 
section of the different features that are found in it? 

A. The invention consists, as before stated, in the completed article, 

| including the general dimensions, outline of the blank, location and 

arrangement of the transverse grooves, and all those features which 

go to make up said completed article in its ad: aptation to the par- 

1 ticular use to which the device is put. 

Q. Then I understand you that it would be under those circum- 
stances an aggregation in one frame of the features found in it so 
as to adapt it as a honey frame ? ; 

A. The term “ aggregation ” is used in patent law and i in the Pat- 
ent Office in a restricted sense to imply a mere assemblage of parts 
or features. In a general sense I understand the term to mean a 
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grouping or bringing together of things. Using the term in its 


a neral sense, all inventions embracing more than one part are ag- 
gregations, but they are not such avoTrecatlons as are deseribe d in 


the use of the term in) the restricted sense to which l have ref rred. 
In other words, assuming them to be jnventions, they are something 
more than aggregations in such restricted sense. If Mr. Forncrook 
has produced a new and useful article not theretofore known by 
grouping together features of construction theretofore well known, 
it may be, while still an aggregation in a general sense, not an ag- 
gregation in the particular sense I mention, but an invention. | 


understand the assemblage or aggregation or grouping to- 
45 cether of the features of construction set forth in the Forn- 


crook patent to be such il bring ny together of parts or 
features of .construction as constitute a new and useful article 
In the art to which it belongs, and therefore, in my judgment, it 
constitutes invention. and not a mere aggregation in the restricted 
sense to which I have referred. 
Q. [t is, in your opinion, | then, a combination in one section of the 
various elements which compose it ? 
A. The word “ combination” also has a particular use in patent 
practice more restricted than when toate in ordinary language. The 


word “combination” is more specially applied to the co- operation 
of parts, usually each Se parately of a mer chanie al charac ‘ter or of an 
active nature in mechan ic sand mac hi a & but [ do not know that 


there is any fatal objection to the use of th word In connection with 
features of construction be longing to an article of manufacture, as 
In this ease, although upon this question | do not desire to express 
an opinion. 
©. When did you first see one of these Fornerook sections 
A. In its extended form only yesterday; I have seen the sections 
made from the Fornerook blank ay fore. 
Q. When did you first see Forncrook’s letters patent * 
A. Yesterday. 
). Who showed them to you ” 
A. Counsel for complainant. 
). How long have you been acquainted with Mr. Wells? 
A. I met him for the first time yesterday. 
). Have you ever known Mr. Forncrook before ? 
A. I never saw him before yesterday. 
Q. How long did I understand you that you had been a profes- 
sional examiner and testifier upon questions of this nature ? 
A. I have acted as a mechanical expert for the last seven years 
very frequently. 
Q. Let me enquire if it is not the practice of the mechani- 
£6) cal experts who make it a business and hold themselves out 
to the public as such to sell their services to whoever calls 
upon them just as an attorney to ir ty to the arguments, as you 
have done in this case, in favor of sustaining the claims of the party 
who calls him. 
A. I should dislike to express so insulting an opinion of a large 
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number of very respectable gentlemen engaged in my profession ; 
and, as a matter of fact, I do not believe that such 1s the case. 

Q. I meant nothing disrespectful at all; but, of course, what I 
meant to enquire was whether he did not expect in such cases to ad- 
vance the theory that would sustain that side of the case. 

A. With respect to my own practice, | can answer that it is by no 
means an unusual thing to decline to act as an expert for parties so- 
liciting my services in that character, for the reason that | am _ un- 
able to honestly hold the view entertained by such parties and neces- 
sary to the upholding or the defeat of a patent, as the case may be. 

Q. How long have you known of honey sections of any kind or 
description ? 

A. For many years. 

Q. How long have you known of boxes made of a single piece of 
wood ? 

A. For many years. 

Q. How long have you known of the practice of interlocking the 
ends of pieces of wood together in the manner described in: that 
patent? | 

A. That device is very old; many years old. 

Q. How long have you known of side recesses being used in sec- 
tional honey frames of any description ? 

A. They are found in four-part boxes, or honey frames or sections, 
made at least prior to the date of complainant’s patent and many 
years prior to the date of said patent. 

Q. Have not all these different principles, to which I 
47 have just called your attention, been known for many years 
previous to the date of the complainant’s patent ? 

A. They have. 

Q. Supposing sectional honey frames like “ Root’s Exhibit No. 16” 
to have been in use for at least six years prior to Forncrook’s alleged 
invention and that the guide groove is not essential, as you stated 
In your direct examination, would there be any substantial advance 
or invention in putting into such a blank as said “ Exhibit 16” the 
interlocking of the ends? 

A. I do not think there would. 

Q. Do you regard the side recesses for the ingress of bees as an 
essential element of the Forncrook invention ? 

A. I do; it is one feature of the general construction by which 
the ultimate object of the invention is obtained, viz., to furnish a 
construction in a blank capable of being shipped in its extended 
form and of being shaped up into a complete and immediately 
available bee section by being bent and fastened in rectangular 
form. ) 

Q. ae the side inset for entrance of bees to be regarded by 
practical bee men as merely a matter of taste among them, many 


bee men prefer-ing sections without the side inset and using them 
by either placing small frames or separators between the sections in 
the hive in place of an inset, would you still say that the side inset 
is an essential feature of the invention ? 
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A. It would be my impression that such would be the case from 
my acquaintance with the art, though before expressing a final 
opinion on that point I should want to have the art placed before 
me in conjunction with the claim of the patent. 

Q. Supposing sectional honey frames like “ Root’s Exhibit 15’ 

and also frames like “ Root’s Exhibit 16” had been known 
4§ and used for about six years before Fornerook’s alleged In- 

vention, would you consider Forncrook’s section a substan- 
tial advance over those sections to which I have just called your 
attention ? 

A. I see no reason why it should be; in other words, my impres- 
sion 1s that it would not be. 

q. Is there any substantial difference between the lornerook’s 
Exhibit 3 and “ Root’s Exhibit 16?” 

A. None; the transverse recesses, | should have stated when com- 
paring “ Forncrook’s Exhibit No. 5” with the patent, are slightly 
unlike each other in form, said grooves in said “ Exhibit 3” being 
of equal width throughout their depth, while those in the patent 
are V-shaped, but I do not regard this as a substantial difference 
either in the comparison of said “ Exhibit 3” with the Fornecrook 
patent or with the Exhibits Number- 15 and 16 just submitted 
to me. 

(. If many bee men use their sections without side insets or re- 
cesses for entrance of bees, and separate their sections in the hives 
by means of separators or by placing the sections apart, would you 
consider “ Fornerook’s Exhibit 3 ” a substantial advance over “ Root’s 
Exhibit 15?” 

A. I answer that those who are supposed to not use the sections 
with the lateral recesses for the entrance of bees would not use 
lf’ orncrook’s invention, for, as | understand it, such lateral recesses 
are an essential feature of said invention; that is my present view 
expressed from my knowledge of the art, or, in other words, in view 
of the art as I now understand it. I should not consider the De- 
fendant’s “ Exhibit No. 16” as containing Forncrook’- invention. 

©. Would you consider “ Root’s Exhibit 16” as containing Forn- 
crook’s invention supposing that to have been used for six years 

prior to Forncrook’s alleged Invention ? 
49 A. Counsel will understand that [ have nothing to do with 
what may be the fact as to prior use. 

Q. No; I am stating—supposing that to be the fact, and I am 
asking you to state your opinion upon a supposed state of facts. 

A. Supposing substantially that the patent device of Fornerook is 
anticipated by prior use, in that case the patent would become in- 
valid. 

Q. Do you understand the difference between tight-top and open- 
top sections ? 

A. Y es, sir; | think I do. A tight LOp section is one intended to 
be used in a hive without other sections placed above them, and 
therefore without provision for the passage of the bees through the 
top of the lower section to an upper section. 
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Q. Take the model which I now hand you and attach it to your 
deposition, marking it “ A. I. Root’s Exhibit 17.”. What kind of a 
section would you call that? 

A. That is Fornerook’s device, as described and claimed in his 
patent, and is a blank adapted to form a tight-top section. 

®. What is “ Exhibit 4;” what kind of a section ? 

A. The said “ Exhibit 4” will form an open-top section. 

Q. Do you regard the absence of one set of the insets in the Forn- 
crook section, so as to form a tight-top section instead of an open- 
top, a variance from the description given in his specification an- 
nexed to his patent ? 

A. I do not. 

Q. Would the absence of one set of the insets in “ A. I. Root’s 
Exhibit No. 16,” so as to form a tight-top section instead of an open- 
top, as it now is, would be a variance in that section ? 
A. Not an essential one. 


Redirect examination by Mr. WELLs: 


Q. Explain the different uses of the tight-top sections and 
50 the sections recessed on both the bottom and top. 

A. Honey sections are placed in the hives sometimes in a 
single vertical tier and sometimes in double tiers, or three or more 
deep. When to be used ina single tier or only one section deep 
the entrance, as in all other cases, is provided at the bottom of the 
section ; and inasmuch as it is unnecessary for the bees to pass be- 
yond the lower section into an upper one, because no upper ones are 
present, it is obviously unnecessary to provide the insets in the upper 
edge of the section to give a passage at this point. On the other 
hand, when the sections are to be placed one, two, or more above 
another it is necessary to afford a passage from one section to the 
next adjacent upper one; and to do this the inset referred to is pro- 
vided in the upper side of the lowermost section, as well as in the 
lower side of the superposed sections. Now, in forming a blank for 
sections to be placed two or more deep in a hive, the blank will have 
its alternate parts or divisions provided with the insets necessary for 
the purposes I have named; but in forming a blank for the section 
to be used without any other section or sections above it only one 
division of the blank need be provided with the inset, because no 
passage is required through the upper part of the section. 

Q. Are the cross-grooves in “ Forncrook’s Exhibit 3” transverse 
angular grooves ? 


Objected to as incompetent. 


A. They are. 

Q. Is the question whether any particular patented invention is a 
combination a_ question of law in any particular case where the 
matter is brought into litigation ? 


Objected to as asking for a conclusion of law. 


A. I understand it to be so. 
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Q. Is that the reason that you declined to give an opinion 
5] on the question as to combination asked by defendant’s coun- 
sel ? 


A. It is. 
Recross-examination by Mr. OsBorne: 


(). forgot to ask you a question : Would the difference in the 
length of the insets in the Forncrook section be material—that is, 
if they are long enough to admit of the free passage of the bees? 

A. I think not. 

(J. Would the difference be material if those insets extended clear 
to the corner formed by the transverse angular grooves? 

A. Thats a question that 1s presented Lo my mind for the first 
time; and from a moment’s reflection | am inclined to think that 
it would be material in the blank transvers-ly grooved as described, 
for the reason that it strikes me as desirable that one end of the sec- 
tion should be as wide as the adjacent end when they are united by 
the fibres of the wood instead of by other faste nings ; and yet, with- 
out opportunity for further consideration and examination of the 
art with reference to this feature, | would not like to give a final 
opinion - and ny opinion above ex pressed Is subject to modification 
if I should find hereafter that such modification is necessary. 

(y. Have the recesses In one-piece sections any different functions 
to perform than they have in sections made of several pieces ” 

A. Not that I am aware of. 

Q. Has the guide groove any different functions to perform in 
one-plt ce sections than it has in sections of other kinds? 

A. It has not. 

(. Have the interlocking ends any different functions to perform 
in a section made of one piece than they have ina section made of 
four pieces t 

A. They have not. 

MELVILLE E. DAYTON. 
52 STATE OF ILLINOTIs, | 
Cook County, ( 


AS 


[, Merritt H. Dement, a notary public in and for the county of 
Cook and State of [llinols, do hereby — that on the 22nd day of 
September, A. D. 1883, by agreement of Mr. W. P. Wells, counsel 
for complainant, and Mr. J. A. Osborne, counsel for defendant, as 
per stipulation hereto annexed, personally appeared before me, at 
the office of Dement, Granville & Yonker, 161 Lasalle street, Chicago, 
Illinois, Alfred Henry Newman and Melville E. Dayton, to testify on 
behalf of the complainant in a certain cause now pending in the 
circuit court of the United States for the northern district of Ohio, 
wherein James Fornecrook is complainant and Amos L. Root is de- 
fendant. 

And I do hereby further certify that the aforesaid witnesses were 
first duly sworn to testify the truth, the whole truth, and nothing but 
the truth in the cause aforesaid, and that the testimony of said wit- 
nesses was reduced by me to writing, and the same subseribed to by 
said witnesses in my presence. 
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And I further certify that my fees for taking and returning said 
depositions are $23.50, whic h have been paid by complainant. 7 
In testimony whereof I have heret ange set my hand and affixed my 
notarial seal this 2nd day of October, A. D. 1885. 
|SEAL. | MERRIT T H. DEMENT, 
| Notary Public. 


And afterwards, to wit, on the 19th day of February, A. D. 1884, 
the following depositions were filed in said cause, viz: 


Circuit Court of the United States for the Northern District of Ohio. 
In Equity. 


Oo JAMES ForNcROoK, Comp’t, vs. AMos I. Root, Deft. 


Testimony taken on behalf of complainant in the above-entitled 
cause before Hershel Whitaker. a commissioner in and for the 
eastern district of Michigan, on the 16th day of February, 1554. 


Appearances : Mr. Wm. P. Wells, sol’r for complainant; Mr. L. 
D. Leggett, for defendant. 


The attorney for defendant waives notice for taking this testimony, 
and all irregularities, and proceedes to take testimony as though 
notice had been properly served. 


Deposition of 7. G. Newman. 


THomas G. NewMay, a witness produced on behalf of complain- 
ant, being first duly sworn, testified as follows: 
1 Q. What is your name, age, place of residence, and occupation ? 
Thomas G. Newman ; age is 50; Chicago, Ill.; editor & pub- 
lisher. 
2 Q. Of what paper? 
A. Of the American Bee Journal. 
3d Q. Have you any acquaintance with the manufacture and sale 
of maaeiien for bee keepers ? 
A. Yes, sir. 
4Q. If so, how Jong has it been ? 
A. For the last 10 or 11 years, more especially. 
5 Q. Were you ever engaged in the sale of supplies for bee keepers ? 
A. I was, until the year 1880. 
6 Q. Are you acquainted with the manufacture of what is known 
as “ honey sections? ” 
A. Iam. 
Q. What are honey sections? 
They are pieces of wood made of four sides for the purpose of 
enclosing honey to place it upon the market. 
8 Q. Where are they to be used? 
A, On the hive, either outside or on top, for the purpose of put- 
ting thesurplus honey upon the market. 
o4 9 Q. Do you know what is known in the trade or art of bee 
keeping as a “ one-piece honey section ? ” 


A. I do. 


om 
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: ;' | 
10 \) Dy scribe cenerally a one iece honey section. 
A. It is a straight piece of wood with grooves allowing it to be 
} } ' . , . 
bound up into the torm ot a section or DoxX the tour sides of a box 
} ' aE! ; ae 
simply, interiaced together—the ends in erlaced together forthe pur- 
pose of securing it In proper shape 
| A ! _ | ; ’ , - 1. P 7, 2 
ll . Look at the article | now hand you and mark it “ Forn- 
as. =F : = wince mas ae 
crook s ILxhibit A and “hHnexX Ii = Ir deposition. state what 


it is 

A. It isa Fornecrook one-piece sect 

12 Q. Look at the model I now hand you, which you will mark 
“ Forncrook’- Exhibit B,” and annex it to yourdeposition. What is 
this Exhibit B? 

A. This is alsoa Fornecrook section, differing from the other only 
1) having one narrow side or LOpP., DIVING a entrance to the bee and 
allowing it to tier up. 

13 Q. What is that commo! ly C 

A. This 1s a wide-top section. 

l4 Q. Sometimes called a tight-top 

A. A wide-top or tight-top 

15 Q. Is the difference you have mentioned the only difference 
between the two? ; 

A. The only difference is that. 

16 Q. When did you first see sections like Exhibits A and B? 

A. In October, 1878, before the 25th 

17 Q. Where did they come from 

A. From Lewis & Parks, Watertown, \ 

18 Q. Who were Lewis & Parks’? 

A, They were a firm making sash. blin is, and doors. and such 
work, at that time, and also manufacturing bee-hives. 

19 Q. For what purpose were they sent to you ? 

A. For the purpose of examination, to see 1 they were practical 
and of any particular value as an improvement in sections, and to 
be noted in the Bee Journal, with my opinion. 

20 Q. Since that time have you known of honey sections of this 

kind in the trade ? 
55 A. Continuously since that, or as soon after as they were 
perfected. 

21 Q. State what you know in respect to the adaptability and 
value of the Forncrook sections as honey sections. 

A. They are a very practical section, and their value has been 
demoustrated by their driving most other sections out of the trade. 
Zz (). When you speak of other sections what do you refer to? 

A. I refer to the nailed, dovetailed, and berry-box material sec- 
tions which were in use previously; perhaps the word “dovetailed” 
there should be defined a little. 

23 Q. Yes, sir; I wish you would define 

A. They were known as the dovetailed sections, but they are 
really not; it is a misnomer given to them; they are interlaced 
simply the same as these were at the ends, only the four pieces were 
made in this shape, interlaced, not dovetailed ; dovetailing has a 
wider part inside. 

5—225 
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24 Q. How many piece sections would describe those you have 
just mentioned ” 

A. I would describe them as four-piece and two-piece; the berry- 
box was made by some In two pieces and by some Ih one piece and 
doubled over: there are five pleces to them, five sides, and the two 
outer ones placed upon top of the other, making it stiffer. 

25 Q. Previous to the 25th of October, 1878, had you known of 
any one-piece sections, strictly so called? | . 

A. I had some samples sent me that were looking to that 1m- 
provement. 

26 Q. By whom? 

A. Allow me to refer one moment to memoranda. (Witness refers 
to memoranda.) The berry-box section was sent me by Dr. South- 
ard, of Kalamazoo, Mich., in the spring of 1877, and I made a 
drawing and published an engraving of them in the Bee Journal at 
that time. 

27 Q. Describe them. 

56 A. Those are made very thin, some call it veneering, about 
half the thickness of Exhibit B, and the joints were cut with 

a knife half way through and then bound up the opposite way to 

what these are. 

28 Q. So the cut would be on the outside? 

A. Yes, sir; simply to allow it to turn over without breaking. 

29 Q. How were they fastened ? 

A. Being in five parts instead of two, the two outer parts lapped 
over. 

o0 Q. Five? 

A. Yes, sir; five pieces. 

31 Q. Were those sections manufactured and known in the trade? 

A. They have never been known to the trade much; they have 
been used by a few individually simply, but have never been placed 
upon the market. 

32 Q. What do you mean by strawberry-box material ? 

A. Such material as strawberry boxes are made of; that thin 
material, 

303 Q. Did you know of any other one-piece section boxes previ- 
ous to October, 1878 ? 

A. In March, 1876,a man by the name of A. Fiddes, of Centralia, 
Il]., had a similar one. 

04 @. What was his? 

A. Similar to the Southard, but there were some little difference ; 
that I don’t exactly remember now. 

ov”) |. Were the Fiddes sections ever manufactured and known in 
the trade? 

, 


A. No; there were others. Do you wish me to speak of them * 

36 Q. Yes, sir; state all that you know. 

A. Mr. T. T. Delzel, of Hersey, Mich., sent me a erate of one- 
piece sections with a letter dated May 23rd, 1878. 

37 @. Describe the Delzel sections. 

A. They were cut cut by hand and made similar to the berry-box 
sections, with a cut for the corners outside, and, when bent to place 
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as a four-sided section or box, they were to be nailed at the cor- 
ners; or, I should have said, they were nailed, because that is the 
way they were at that time. 
38 Q. For what purpose were the sections called the “ Delzel sec- 
lions sentto you? 
A. To be noticed in the Journal as im 
towards a one-piece section. 


roving sections by getting 


ay o9 Q. State any other one-pi section that you know of. 

A, Perhaps | had better state,in connection with that, that 
these sections were placed upon the hive without glass and had 
grooves in the three wide pieces, so, when they were placed in posi- 
tion, he could slip a glass up inside of a little groove there; I don’t 


know whether that is linportant or ho 

1O @. Yes; I want a complete description of 11 

A. It could be sent to market in that shape as a glass section 

11 Q. The Fornerook sections are not adapted or intended for use 
with glass? 

A. No 

12 Q. State your knowledge as to the superiority or inferiority of 
the lornerook sections. 

A. | beg your pardon for a moment; I have some others. 

13 @. There is another ? 

A. Yes, sir; there is another; H. kK. Cotton, of Mt. Vernon, Olio, 
sent me two-piece sections ol berry-box material with the LOp bar 
ex tle nded : that, suppose, should be described the are sometimes 
called sections, but they are really frames; the top bar extended 
beyond the sides of the frame and hung in the hive. 

14. Is it necessary that there should 
the use of these sections ? 

A. Yes, sir: they couldn't be used witho 

LO () Were the sections last described by you known to the trad 

A. No. | 

46 Q. Is there any other section known to you‘ 

A. There was one, by a Mr. Gilbert, of Peekskill, N. Y., sent to 
ine in 1879. 

47. Q. What was that? 

A. lt was similar LO the bi rry-box section 

48 Q. Of whom? 

A. The berry-box sections of Delzel and Fiddes; it was very simi- 
lar; made in about the same manner, as near as | can recollect. 

49 Q. Are they known in the trade? 

A. No; there were simply developments in the invention. 

50 Q. Then [ understand you that none of the sections you 
8 have described, except the Forncrook section, have been 
known In the trade? 

A. None. 

51 Q. State your knowledge of the superiority or inferiority of the 
lorncrook section over other honey sections or under other honey 
sections and the reason of your opinion. 

A. It is a thoroughly practical section, and its superiority consists 
in the fact of its being a one-piece section, so that when you wish a 


re we 


so, 
oh 
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section the whole of the sides and top are there in one piece. The 
trouble before that in what they called the dovetailed sections was 
that you had to rel four pieces assorted out and they were not very 
often adapted to interlace together; here the whole thing was com- 
plete. 

52 Q. How are the Fornerook sections transported ? 

A. They are packed in packages very closely together, as you see, 
from the fact of their being flat, and are very easy to transport and 
pack and get to the consumer, or at least to the user of sections— 
aplarist. 

53 Q. When are they bent into shape for use ? 

A. sy the honey producer when wanted. 

54 Q. What have you to say as to the strength of the Forncrook 
sections compared with other sections ” 

A. When combined together with these parts 1t forms a secure 
joint, which makes them very strong. 

55 Q. Is the strength and solidity of the section an important 
feature in a honey section? 

A. Quite so; the objection to the berry-box section was the fact of 
its being so weak as to break the honey when handled, and of the 
so-called dovetailed section that there was nothing to hold it square 
except simply the fact of the honey being inside; the least jar would 
make it insecure and would make the honey leak. 

56 Q. What proportion of sales of the one-piece honey sec- 
tions is there between the Fornerook sections and any other 
or all kinds? 

A. I should say there were at least ten to one of the Forncrook sec- 
tions now sold of all other kinds combined. 

07 Q. Do you know anything in respect to the growth of sales of 
the Forncrook sections in the trade since you first knew them? 

A. I have known them from their invention, and they have stead- 
ily increased in sale every year until the present. 

08 Q. Beside the Forncrook sections what one-piece sections have 
been made and sold in the trade since you became acquainted with 
them ? 


59 


A. I suppose you mean by the Fornecrook sections those that are 
made in that form, without any reference to who made them? 
o9 Q. Yes; without any reference. | 


(Question read.) 
A. None. 


Cross-examination : 


Examined by Mr. LeacGetr: 


60 Q. What do you mean by Forncrook sections ? 

A. | mean the Exhibits A and B as presented to me here. 

61 Q. Do you mean the sections containing the longitudinal slot ? 
A. Yes, sir. 

63 Q. Do I understand you, then, that you have known to be sold 


in the market since the Forncrook invention none except such as 
have the longitudinal slot? 
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A. The Fornerook sections are made both ways, and Exhibits A 
and B have slots; that was the original way of making them; still 
they are made both ways, according | lesi | 

64 (). What proportion of the ons -plece sections found Upon the 
market contain the longitudinal slot, according to yor pin 

A. You mean, I suppose, those that are made by all parti 3 

65 Q. Made by all parties. 

A. By any one—no matter whether by Fornerook or any one 

else? 
60 66 (). VY es. 
A. I should presume, taking that view of it, there would 
a pretty nearly eaven division. 

67 (). About one-half, then, would have the Siot and ab ut one- 
half would be without it? 

A. I should think so, some manufacture-s making 

68 Q. The Fiddes box, you say, was not known in t 
was — used by any parties to your knowledge? 

A. He claims to have sold a few in his immediate neighborhood. 

69 Q. Now in reference to the Delzel ? 

Those have never been placed up yn the market at all 

70 Q. Have they been used ? 

A. Nothing except such as he used, and perhaps one or two of his 
he ig ibors : | could hot say as to that 
71 Q. In these boxes what was the provision for the bees enterin 
and leaving ? 

A. In the » De Ize] box the bott Lom Was ! rrower DY a quarter of an 
inch than the other three sides; this quarter of an inch was filled 
up afterwards by the glass coming down over that and closing the 
box for the market. 

71 Q. Do you regard Fornecrook as being the first to provide in 
these bee boxes for the bees entering and | iving : 

A. No: for all the other sections pr vious to that we re made Vv ith 
bottoms and sometimes with the tops narrower than the sides, both 
the nails d and dovetailed, so-called. 


Redirect 


Z (). You know nothing of the sales of the liddes sections @X- 
cept that he claims to have sold som: 
A. Nothing. 
‘ 


3. Q. How were the entrances which you have spoken of formed 
in the sections other than Forncrook’s sections ? 

A. By the bottom piece being narrower; a straight and narrow 
piece. 


6] It is stipulated between counsel that the witness sign the 
stenographic notes of his deposition, the signature to the 


translation being waived. 
(Signed) THOS. G. NEWMAN. 
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Deposition of J. Forncrook. 


JAMES ForNcROOK, the complainant, was then sworn in his own 
behalf, and testified as follows: : 

| Q. What is your name, age, residence, and occupation ? 

A. James Fornerook; Watertown, Wis.; age, 44, and [I'am at 

present manufacture- of honey sections or frames. 

2 Q. Are you acquainted with the manufacture and sale of honey 

sections? 

A. Iam. 

3 Q. How long have you been thus acquainted ? 

A. I can’t state positively, but I should judge, from the best of my 
knowledge now, that it is about 8 or 10 years. 

4 Q. State what you know in regard to your inventing a one-piece 
honey section. 

A. Some time in the fore part of the summer or latter part of the 
spring of 1877—I think it was about the time strawberries were in 
market; that is as near as I can get at the date—I made some sections 
from some strawberry-box material and used them on one or two 
hives. I found that the material was too light; was not substantial 
enough to protect the honey. I then went to work and made some 
of material about the thickness of Exhibit “B,” and eut the“ V ”- 
shaped groove the same as in that and bent them around and nailed 
them at the four corners. I used them during that season of 1877 
on my own hives in my own apiary; then, some time in the winter 
of 1878, I went to work on what I called an improvement on that 
by dovetailing them, cutting a “ V-shaped entrance part way in- 
stead of way cross. The first that I made I cut the V entrance away 

out tothe corner. I mean by dovetailing the interlocking. 
I suppose that is the proper name, as show- in my patent. 
Then, in the summer or spring of 1878, I began to think about 
manufacturing for the trade, but there were none made for the mar- 
ket, except as samples, until the fall or winter of 1878; after that 
they were put upon the market. 

5 Q. From the time you first began upon this section until vou 
completed it were you in business for yourself or otherwise ? 

A. No, sir; I was foreman in the sash, door, and blind factory 
and also a factory for the making of bee-keepers’ supplies of Lewis 
and Parks. At first the firm was G. D. Lewis; in October, 1878, it 
was Lewis and Parks for a short time, and after that Lewis again, at 
Watertown, Wis. ; : 

6 Q. Is Mr. Lewis, of Lewis & Parks, the same person who has 
testified in this case, named G. B. Lewis? 

A. Yes, sir; he is. 

7 Q. Did you hear his testimony given in this case? 

A. Yes,sir; I did. 

8 Q. When can you fix the date of your perfected invention, as 
you claim it? 
A. The same as it is claimed in the patent? 


9 Q. Oh, yes. 
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A. I ean fix the date as early as May; I am not positive.about its 
being before that, but as early “us May, S735. 

10 Q. When were sections like these—Forncrook Exhibits “ A’ 
and “ B”—ready for sale in the trade? 

A. Do vou mean in quantiti s? 

11 Q. Any how—in quantities. 

A. From that time until the fall of 1S78 there was considerable 
many o! the Il made and sent out as sampl 4 but there were not anv 
made in any great quantities -1n fact there was no machine for cut- 
ting this “V-shaped groove that would do the work practically 


until the fall of 1878. 
12 Q. Before the fall of 1878 how were the “V-shaped grooves 
cut ? 


A. I made a corner chisel and put it in a mortising machine and 


sliced it up, having the chisel cut corner-wise, you understand, 
sliding the chisel right down. 
lo (). What do you say as to any conversations between 
63 you and Mr. Lewis in respect to the working of this improve- 
ment? 

A. Are vou speaking in regard to the way he testified in regard 
to this inset? © 

14 Q. Any particular improvement. 

A. As far as that was concerned, he had nothing whatever to say 
about it until I showed him the completed sections. 

15 Q. As far as what was concerned ? 

A. As far as the “,V ”-shaped entrance was concerned ; as far as his 
claim was concerned that they should be made part of the way 
across ; it is a mistake; it is not true; it was directly the reverse. 

16 Q. What do you mean? 

A. He thought it would be better to have the entrance part way 
across, but it was not so; he testified directly to the reverse of what 
the facts were. 

17 Q. Did he give you any advice in respect to any other part of 
the improvement or suggestion ? 

A. Nothing whatever. 

18 Q. Did Mr. Lewis have a controversy with you before the Pat- 
ent Office in respect to the priority of this invention? 

A. He did. 

19 Q. What was that controversy | 

A. Lewis and Parks, when they found I had perfected the thing— 
| was at work for them in the shop as their foreman—they saw it 
was a good thing, and they attempted to get it patented unbeknown 
to me, and I mistrusted what was on foot, and | sent to Washington 
to find out if ! could. | wrote to a patent attorney there, and he 
told me there was no way to find out, and furthermore that the 
Commissioner of Patents had no right to tell me; I had no right to 
know; that the only way for me to find out was to file an applica- 
tion myself. I filed an application, and | found that there was 
another application in the oftice which had been put in, and that it 
would be put into interference ; of course, they didn’t give me the 


‘) 
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names, but I knew what the names were. We went through inter- 
ference and the priority of invention was awarded to me. 

64 20 Q. Did anybody else interfere before you got your pat- 
ent ? 

A. I got notice that the patent was allowed, and to take my pat- 
ent I would have to send a final fee, which I did. When they re- 
ceived the final fee I got notice that there was another application 
in the office and it would be put into interference. I got notice that 
the parties were T. T. Delzel, of Hersey, Mich. I went through in- 
terference and I was awarded priority and the patent was granted. 

21 Q. Do you remember of any conversation between yourself 
and Mr. Lewis in respect toa compromise of the interference between 
you and him? 

A. Yes, sir. 

22 Q. State what it was and when. 

A. Now, then, as far as dates are concerned, I can’t place them. 

23 Q. As near as you can. 

A. Well, I will fix it in this way: The night before they com- 
menced to take the testimony on their side of the question 

24 @. In the interference case? 

A. In the interference case; they saw my attorney, Mr. Tuttle, 
and requested him to have me call at their attorney’s office that 
evening; so I went there and I met Mr. Lewis, and he wanted to 
compromise the thing by giving me the patent and giving them the 
shop right, and they would drop the case if I would bind myself to 
give them the shop right. 

25 Q. What do you mean by a shop right? 

A. I mean by that to give them the exclusive right of the shop. 

26 Q. ‘To manufacture ? 

A. To manufacture. 

27 Q. What took place t 

A. I refused tocompromise. He made some threats that he would 
beat me out of it, ete. 

28 Q. Out of what? 

A. Out of the patent; that they had more money than I had; 
that they would get another party to make an application and beat 
me out of it in that way. 

29 Q. When did these sections of yours begin to be sold generally 

in the trade? 
65 A. In the fall of 1878. 
30 Q. When did you begin to manufacture them yourself 
as an independent business? 

A. I think it was in 1879. 

31 Q. Have you continuously manufactured them and sold them 
ever since ? 

A. I have. | 

o2 Q. Look at the article I hand you, marked Fornerook Ex- 
hibit “C,” which is annexed to your deposition. What is that? 

A. There is a one-piece section, close or wide top; some call itclose 
top; some call it wide top. 


. 


33 Q. Or tight top sometimes ? 
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A. Yes, sir. 

34 Q. Of whose manufacture ts this 

A. I should judge by the looks of it A. | 
this ease, of Medina, Olio. 

30 Q. How does it differ from the Fornerook s 
A. It differs in the shape of the foldi 


ie ot~. the defendant in 


; ” ; 
ections, so called? 


a ¥ Va 
36 Q. What is that difference? 
A. In Fornecrook’s Exhibit “C” the folding groove is a square 
groove, while in Fornerook’s Exhil 5b” the groove is “ V”- 


shaped, and Exhibits “A” and “B” have the longitudinal rroove 
where Exhibit “—" has not. 

37 Q. Do you know whether the defendant, before the commence- 
ment of this suit, manufactured and sold honey sections like Ex- 
hibit “ C? ” 

(‘The attorney ior the defendant objects to thi 


question for the 
none \ th: hj abs ers loe t aall far | 
reason that t ls qui stion adoes not Call Io! 


mony in rebuttal, and 
: » ons 
is therefore Irregular and liiegitiInate 


\. I do. 


38 Q. Are the differences between Exhibit “C” and the Forn- 
crook section, which you have deseribed, all the differences that 


there are? 

A. Yes, sIr. 

ov Q. before your claimed improvement ol one-piece 
were you acquainted with one-piece honey sections? 

A. That is, tefore the spring of 15785 

40 Q. Yes; or before you perfected your invention‘ 

A. I was not acquainted with any except what [ had made my- 
self. | had never seen anything of the kind ; 


. 


sections 


‘) 


66 Cross-examination: 


41 Q. Before you invented your honey section had 
seen box sections made in a single piece ” 

A. I never had. 

42 Q. Are you the complainant in this suit 


A. lam 


You ever 


It is stipulated between counsel that the witness may sign the 


stenographic notes of his deposition, the signature to the translation 
being waived. 

(Signed) J.-S. FORNCROOK. 
UNITED STATES OF AMERICA, 


Kastern District of Michigan, | 
I. Herschel Whitaker, a U.S. com’r in and 


: 
’ 


hereby certify that the parties to the above 
before me at my office, in the city of Detroit 


a 


for said district, do 
ntitled cause appeared 

No. 15, Canpaw build- 
ing, on the 16th day of Feb’y, 1884, at 10 o’clock a. m. in the fore- 
noon of that day, with the witness named therein ; that, as appears 
upon the first page of the foregoing testimony, the counsel consented 
to take the testimony before me without a stipulation; that the wit- 

6—225 


: 
; 
t 


ee eee Lee 
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nesses were sworn by me to tell the truth, the whole truth, and noth- 
ing but the truth; that I took said testimony in shorthand and that 
it was reduced to writing in my presence and at my dictation: that 
the foregoing testimony is all the testimony taken before me on said 
hearing and a correct copy thereof. 

I further certify that I am in nowise interested in the event of 
said suit, nor am I related to the parties thereto by ties of blood or 
marriage. 

In testimony whereof I have hereunto set my hand and seal this - 
16th day of February, A. D. 1584. 

Detroit, Michigan, February 16th, 1554. 

— ——, [sEAL.] 
[} S Commissioner. East. Dist. Mich. 


67 And afterwards, to wit, on the Ist day of October, A. D. 
1883, the following depositions on behalf of defendant were 
filed in said cause in seid court, viz: 


Depositions of Alexander Fiddes and Electa H. Coltrin, of Centra- 
lia, Marion county, Illinois, taken on behalf of the defendant in 
the case of James Forncrook, complainant, against Amos I. Root, 
defendant, now pending and undetermined in the circuit court of 
the United States for the northern district of Ohio, eastern divis- 
ion, in equity, pursuant to the annexed stipulation. 


Present: Wm. P. Wells, of counsel for complainant, and James 
Fornerook, in his own behalf, and J. A. Osborne, for defendant. 


Deposition of Alexander Fiddes. 


ALEXANDER Fippes, being first dulv sworn according to law, de- 
poses as follows: 

Q. 1. What is your name, age, and place of residence? 

A. My name is Alexander Fiddes; my age 51 vears; I reside in 
Washington county, Illinois, but my post office is Centralia, Illinois. 

2 Int. What is your business? 

A. Farmer, bee keeper, and fruit raiser. 

3 Int. How long have you been handling bees? 

A. Probably about 25 years. : 

4 Int. Have you used sectional honey frames in your bee culture; 
and, if so, how long? 

A. Yes; have used them about 12 years. 

5 Int. What different kinds have you used? 

A. Have used 4-piece sections and prize sections and one-piece 
Sections. 

6 Int. When did you first use one-piece sections ? 

A. I used them first in 1873; I made them in 1872. 

7 Int. Take the model I now hand you, state what it is, and at- 
tach it to your deposition as A. I. Root’s Exhibit No. 18. 

A. It is a honey section. 
68 S Int. How is sectional honey frame marked Root’s Ex- 
hibit 18 constructed ? 
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A. Made of one piece of wood; it is cut with a saw at the corners, 
folded and nailed at the fourth corhel 

9 Int. Has it insets for bee entrances? 

A. Yes: it has notches: I eall tt | 

10 Int. What is the shape of the folding grooves at three of its 
corners; are they V-shaped ? 

Counsel for complaintant objects to the question as leading. Ques- 
tion withdrawn by counsel for defendant | 


1] \) What is the shape of the folding grooves at three of its 
corners / 

A. Ido not know hardly what it is; it is the three corners cut 
with the saw half through, and then the edges cut with a knife; the 
edges of the saw cut so they will fold 

:, , : 


12 Int. Have you made and used i uur bee business sectional 
honey frames like “A. I. Root’s Exhibit Number 18?” 


. , 
’ 14 | srt ’ 4 .¥ 
pI ’ breaking 


Counse! for complainant obiects Lo tne qui stion ius leading. 

A. Yes: I have used them. 

13 Int. When did -you first see said “ Root’s Exhibit 18?” 

A. It was in the winter of ’°72: was made in the winter of ’72 for 
the honey season of °73; I used them in the summer 

14 Int. Please state, if you know, who made said Root Exhibit 18. 

A. I made it myself. | 

15 Int. When? 

A. I think it was in 772: about ’72 this one was made. 

16 Int. In whose possession has said A. |. Root’s Exhibit No. Is 
been from the time you made it unti! 

A. It has been in my own possession all the time. 

17 Int. Has there been in anv change made in it from the time 
vou first made it until now? 
A. No: no change. 

18 Int. Have you ever used this particular section marked Root’s 
Exhibit Number 18? 

A. Yes. 

19 Int. When did you oirst use it? 

A. In ‘73 
20 Int. Have you used sectional honey frames like said 
69 Root’s Exhibit Number 18 since 1878 

.. 2 

21 Int. Take the model | now hand lL and attach it to your 
deposition as A. |. Root’s Exhibit Nut r 19 and say what it Is, 

A. A sectional honey frame. 

2? Int. How is it constructed ‘ 

A. Of one piece of wood; the corners are cut out with a saw and 
edges cut down with a knife when made | ane 

23 Int. Has said Exhibit 19 side insets for bee entrances ? 

A. Yes. 

24 Int. Are you able to state the points of difference or resem- 
blance between said A. I. Root’s Exhibits Number 18 and No. 19? 
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A. No: hot in th attern, but the make. of eourst ; one is made 
with the hand and t ns aoe with a machine: that’s all the differ- 
euce Canh See: the 317e and shape ure the Saie. 


Counsel for complainant obj CTS | » the answer because the witness 
has not been shown to be qualif | to make any comparison of the 
two exhibits 

25 Int. Are you able to state what points of difference or resem- 
blance there are between the two exhibits to which I have just called 
your attention ? 
~ A. No: I can’t see any difference; yes, yes; | am able to state if 
there was any. 

26 Int. What. if any, diffe rences are there between said 
Exhibits No.- 18 and 19? 


, 


Root’s 


Counsel for complainant objects to the question on same ground 
stated in objection to inter-ogatory 24. 


A. No; I cannot see any difference in make; they are all the 
same pattern. 

27 Int. Have you used sectional honey frames formed of a single 
piece of wood other than those like Root’s Exhibit No. 18? 

A. Yes. 

28 Int. Take the model I now hand you, state what it is, and 
attach it to your deposition as “ A. I. Root’s Exhibit No. 20.” 

A. A sectional honey box from one piece of wood, with entrance 

for the bees in the center of the bottom of the section. 
70 29 Int. Take the model I now hand you, state what it is, 
and attach it to your deposition as A. I. Root’s Exhibit No. 21. 

A. A sectional honey box made of one piece of wood, with the 
entries at one side. 

30 Int. Take the model |] _ hand you, state what it is, attach- 
ing it to your deposition as A. I. Root’s Exhibit No. 22. 

A. A sectional box made ao piece of wood. 

31 Int. Take the model I now hand you and state what th: at is, 
attaching it to your deposition as “ A. I. Root’s Exhibit No. 23.’ 

A. A sectional box made of one piece of wood, with the entrances 
at both sides of bottom. 


32 Int. What, if any, other sectional honey frames formed of a 
single piece of wood have you made or used other than sections made 
like A. I. Root’s Exhibit Number 18? 

A. I have made and used sectional honey frames like A. I. Root’s 
Exhibits No.- 20, 21, 22. and 23. 

33 Q. When and where did you first see A. I. Root’s Exhibit No. 
20 ? 

A. In my own possession in about 1873. 

04 Q. Who made it? 

30 Q. When and for how long have you used sectional honey 
frame- like said Root’s Exhibit No. 20? 

A. Made them from three years, I believe; from 


75, I believe; I used them for four years after ’73. 


‘78 to 75 or 76; 
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36 Q. In what year did you say you first made them 

A. | made them in 772. 

37 Q. When and for how long hav made sectional honey 
frames like A. I. Root’s Exhibit Num| 1 | 

SS. Te 

38 Q. I see there is a string tied around said Root’s Exhibit No 
21. Who tied — on? 

A. I did this morning. 


39 Q. When did you make and begin using sections like No. 22? 
A. It was in ’73—the winter of 73 
10 Q. When did you begin n ng and using frames like 


7] A. |. Root’s Exhibit Number: 
A. In 1876. 
tl Y Have you continued to use Roots lex hibit- No. LS, No ZU, 
No. 21. No. 22. and No. 23 from the tim it which vou say you 
began makingand using them, resp ly? 


em, — 


’ | . } 
| | | PPSLION AS If id) | 


: i 
Counsel for comm piainant objects to th ion a 


A. No: I haven’t made anv since ’76, of the first four. but I con- 
tinued to use what I had, and No. 25 | have continued to makeand 


use since ’76. 

12 | Take tha model I now hand you and attach tO your cdi posl- 
tion as A. I. Root’s Exhibit No. 24. and sav what it Is. 

A. It is a honey section made of one piece of wood with entries 
at both sides of bottom, with a cut or slot in the top of the frame 

43 Q. Are you able to state what, if any, differences there are bi 
tween said Root’s Exhibits 24 and 18” 

A. Yes: I am able to state the difference. 

14 Q. What, if any, differences are there between Exhibits 24 
and 18? 


Counsel for complainant objects that the witness has not been 
shown to be qualified to make any comparison of the two exhibits. 


A. The difference is that 24 is smaller than 18, and there isa slot 
in the Lop of section No. 24. and the ends of 24 are dovetailed and 
1S nailed. 

15 Q. How long have you known of a side inset for bee entrances 
like the onesin the bottom of A. I. Root’s Exhibit No. 18 ? 

A. Sinee ’72 I have known them. 

46 Q. How much of the time did you lay awake nights and 
study days to get up that Exhibit No. 18” 

A. I can’t say I did any at all. 

7 () Mr. iddes, did you at any time write a description of these 
one-piece sections, which you have stated you have made and used 
and attached to your deposition, to be published in any publica- 
tion ? 

A. Yes. 

48 Q. When? 

A. I think it was in March, ’76;: | think it was: it was in 


j . 


ee 


- i panrenaennnia a 
— -caceananntaaaae et ae 


ee 
tee a! 
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49) (). Was said description ever published In any publica- 
tion in the United States ? 


-~ Vou 


50 Q. In Gleanings in Bee Culture, published at Medina, Ohio, by 
A. JI. Root? 
—. It was published in April, I believe; Iam not sure, though. 


51 Q. Did vou ever mnake any sectional honey frames of one piece 
for other persons? 

A. Yes. 

52 Q. Whenand for whom ? 
A. It was in ’75, I believe—’74 or ’75; made them for Mrs. Col- 
trin. 


53 Q. What kind of sections was it you made for Mrs. Coltrin in 
1874 or 1875? 

A. It was one-piece section like A. I. Root’s Exhibit No. 22. 

54 Q. Are these different sectional honey frames made of one 
piece of wood, which you have testified to and attached to your 
deposition as A. I. Root’s Exhibit- No. 18, No. 20, 21, 22, and 23, 
practical and available as honey frames ” 

A. Yes; they are practical. 

55 Q. Have you marketed honey in such sectional honey frames, 


formed of asingle piece of wood, as you have described, and attached 
to your deposition t 


A. Yes. 
56 Q. Did you market honey in them from the time you began to 
use them, respectively ? 


A. Yes. 
Cross-examination : 
1.Q. Mr. Fiddes, how many years have you been engaged in bee 
culture ? 
A. Abcut twenty years. 
2 Q. How extensively ? 


Question objected to by defendant’s counsel as irrelevant and im- 
material. 


A. Well, have had as high as about one hundred, and been as low 
as one; begun with one. 


3 Q. Been as high as a hundred, you say; any higher? 
A. No. 
4. Q. How many sectional honey frames like Root’s Exhibit- 18, 
20, 21, 22, 23 have you made or used in your lifetime, al] 
told ? 
A. Well, I can’t tell; I never marked them down—some- 


times 50, sometimes two or three hundred, and I now have 
about a thousand in my hives. 


5 Q. Have you ever made them for sale? 
A. Yes. 


6 Q. Which kind have you made for sale? 


63 Q. When did you begin to make them for sale like No. 22? 


73 
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1. About ’75—’74 or ’75. 
). How many have you ever sold 
A. One hundred. 
8 Q. Who to? 
A. Mrs. Coltrin. 
55 Q. Anybody else ? 
A. No: I never bad time: I have got lots of orders, but never had 
time to make them. 
9 Q. Did you ever make any like 18 for sale—or like 20, 21, or 23? 
A. No. 
LO (). Where does Mrs. Cotrin live, with reference to you 4 
A. About two miles northeast. 
1] Q. Were all the sectional honey frames that you 
made by hand? 


> 


me | 
oe 
eS 


om 
' * 
— 
. 
~ 
- 
~~ 


have made 


: . 


Defendant's counsel object- to question as irrelevant, incompetent, 
and immaterial. 


12 Q. I understand you to state that you made No. 20 as early 
‘ 


[5 Q. Are you quite sure of that’ 
A. Quite certain. 
l4 . How early did you make 18? 


A. 16 "7s 


Sms 
lS Q. What was your reason for preserving these five exhibits? 
A. For examples, if | were ever required to make any more. 


LG (J. When did you cease to use them for actual honey making? 


r 
i — * 


A. | used some of them this year. I have not made any since 75, 
except 20. but have used some ol the others every year, because | 
had them on hand. 


17 Q. Why have you used sections like 23 in preference since ‘76? 

A. Because they are lighter to sell and easier made; people 
74 said they were half wood. 

18 Q. Then you don’t consider sections like Exhibits 19 
and 24 better or more available for honey sections than those you 
made? 

A. No. 

19 Q. Did you ever write anything for publication about honey 
sections before you wrote what you have spoken of as dated March 
26th ? 

A. No: I believe not—not that I remember. 


20 Q. How are the folding grooves in Exhibits 18, 20, 21, 22, and 
23 made? 


A. They are all made with a saw and a knife, except 2: 
made with a knife only. 

21 Q. When the grooves are made in sections like these Exhibits 
18, 20, 21, and 22, and the sections are folded, do the grooves come 
on the outside or inside of the sections ? 

A. On the inside. 


y ’ 
y 


and it Is 
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22 Q. Look at section 22; are not the grooves on the outside of that 
section ? 

A. No; they are not. I will tell you why they look so. Sometimes 
they did not bend easily and I took a knife and cut them a little on 
the outside so they would not sliver. 

23 Q. From what material do you make sections like Root’s Ex- 
hibit No. 23? 

A. From the same material as strawberry boxes are made. 

24 Q. Look at the box I now hand you and annex it to your depo- 

sition, marked Forncrook & Exhibit No. 5. Are sections made by 
you like number 23 made from the same kind of strips or bands 
which COT post the sides of Forncrook’s Exhibit Number 5? 

A. Yes. 

25 Q. In making sections like 23, do you take the strips prepared 
for boxes like Forncrook’s No. 5 and cut » te so as to make two 
strips for honey sections ? 

A. Yes. 

26 Q. Have all the one-piece honey sections you have made been 


joined at one corner with nails? 


A. Yes. 
27 Q. Did you ever advertise honey sections for sale to the public? 
A. No. 
70 28 Q. Did you ever give to the public any description of 


honey sections made by you, except the publication in March 
r April, ’76, which you have spoken of? 
A. I never published any other; never advertised it. 
29 Q. Did you ever write a letter to Mr. J. A. Osborne, counsel 
for defendant in this cause, about honey sections? 


Objected to by defendant’s counsel as incompetent, irrelevant, and 
immaterial. 


A. Yes. 
30 Q. Has that letter been published ? 
A. Yes. 


31 Q. Look at the pamphlet I now hand you, state what it is, and 
annex it to your deposition, marked “ Forncrook’s Exhibit No. 6.” 


Defendant's counsel makes same objection as to interrogatory No. 
ol. 

A. It is Juvenile Gleanings in Bee Culture for August, 1883. 

3d2 Q. Look on pages 490 and 491 of that pam phlet t and state 
whether or not the letter you have said you wrote to Mr. Osborne is 
printed on those pages. 


Defendant’s counsel objects to question as incompetent, irrelevant, 
and immaterial, and also because the original letter is still in exist- 
ence and in the possession of defendant’s “counsel, and same can be 
produced at the trial if the same shall be relevant and material. 

Counsel for complainant gives notice to the defendant’s counsel to 
produce the letter written by witness to said counsel May 11th, 1883, 
so that witness may be cross-examined upon it at this time. 
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Defendant’s counsel states that said s on file in his office, in 
Cleveland, Obio, and defendant’s cou : objects for the reasons 
stated. 
A. Yes 
76 33 (. I suppose you consider Root’s Exhibit 23 a better 
and wore available section than Sections like Root’s Exhibits 
19 and 24? 
Defendant’s counsel objects to ques s incompetent, irrelevant, 
and immaterial. 
A. Yes; for my business 
$4 @. Do you mean for your business ne or for the bee keepers 
(ret rally f 
A. Yes; for myself and my business vr honey buyers gen- 
erally they always obj cle d LO it uv\ or he avy set ctions : they 
did not like LO buy sO much wood 
35 Q. Who first asked you to testifs s cause, and when? 
A. Well. I don’t remember when was Mr. Osborne: in April. 
| believe it was In the spring of this Ve . 


36 Q. Don’t you feel a little 


ent in this lawsuit. if vou ean‘ 


; 


A. Well. no don t feel any int rest 
interest in it. I feel a little interest in 

o7 Q. Wouldn't you prefer that For 
beaten in this lawsuit, if it ean be? 


A. Certainly ; of course I would. 


Re dire ct examination: 


Mr. Fidd 


‘4 


l 


, will it make 


XY. Ss any 
one way or the other, whatever may be t 
A. No. 
ZW Is the interest which you say you 


"< 


1 beating Fornerook’s pat 


it. I have no personal 
] ok’s patent should be 
’ 
to you personally, 
ult of this lawsuit? 
|anv more than what 


bee keepers in general would be expected to feel in knowing the re- 
sult of this case’ 

A. No 

The following questions having been oked by counsel for 
defendant, he desires LO ask them In chi 

o \). Is the comb in the Lop of A. |. Root’s Exhibit No. 20 any 
part of the structure or frame? 

A. No; no part of 11 

4Q. Was said Exhibit No. 20 mad h one piece : 

A. Yes. 
a 5 Q. I see that said Root’s Exhibit 20 has nails in two of 
its corners: who drove those na f 


A. I did. 


; 


When — pulled the secti 


apart and I drove the nails in to preserve 11 


of the hive it came 
and hold it together. 
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tecross-examination: 


Counsel for complainant wishes to ask a question omitted on the 
cross-examination. 

Q@. Look at Forncrook’s Exhibit No. 5. Are the cross-grooves on 
the strawberry-box material of which such boxes are made put 
into the strips or flats at the same time that said strips or flats are 
cut from the log or block ? 

Defendant’s counsel objects because question — irrelevant or 
immaterial. 

A. Some of them are and some are not. I have lots that are 
not. 

2Q. What proportion of the flats that you purchase are cross- 
grooved when you purchase them and what proportion not? 

A. Probably a tenth part are not marked; some bunches more, 
some less; nine-tenths are marked. | 


Further. redirect examination by defendant’s counsel : 


1 Q. Are the sections which you say you make of strawberry-box 
stuff much of the same or a different kind of strawberry-box ma- 
terial than such as is found in Fornerook’s Exhibit Number 5? 

A. No; I don’t think it is the same; one is a little wider than 
the other. 

2 Q. Examine tle cross-scoring on Forncrook’s Exhibit No. 5 
and say whether the cross-scoring is like that in A. I. Root’s Ex- 
hibit No. 23? 

A. No; not in these two. 


ALEXANDER FIDDES. 


78 Deposition of E. H. Coltrin. 
Evecta H. Cottrin, being duly sworn, testified as follows: 
Direct examination: | 

1 Int. State your name and residence. 

A. Electa H. Cotrin; Burkside township, Clinton county post 
office, Centralia, []linois. | 

2 Int. Where were you living during the months of April, May, 
June, and July, 1883? 

A. During the month of April and a part of May I was living in 
Norwalk, Putnam county, Florida; since that time have been 
living on my farm in Clinton county, Illinois. 

3 Q. Do you expect to return to Florida; and, if so, how soon ? 

A. Ido; probably during the month of October. 

4 Q. Have you been engaged in any business since 1874? And, 
if so, you may state what your business has been. 

A. I can’t say that I have been personally engaged in any busi- 
ness until since the death of my husband, in 1877. My husband’s 
general business before his death was and mine since has been that 
of fruit raiser. 


ltd all 
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5 Q. Have you at any time, and, if so, when and how long, owned 
and bad the car- of bees? 

A. I first bought-five stands of bees in April, LS/o. | took charge 
of them personally all the time from that time until this. | 

6 Q. Have you used sectional honey frames during the time you 
have had charge of bees ? 

A. Yes: ] have. 

7 Q. Please state the different kind- of sectional honey frames 
you have used. 

A. If you mean sectional boxes, strictly speaking, I have used 
four kinds. I used first, after purchasing the bees, one-piece sec- 

tional frames, made by Mr. Fiddes, of which the sample I 
79 now produce and attach to my deposition, marked A. I. 
Root’s Exhibit No. 25, 1s one 

5 (J. Is the exhibit which you have attached to your deposition, 
marked A. I. Root’s Exhibit No. 25, one of the first lot of one-piece 
sections you purchased of Mr. Fiddes, as stated in your last answer? 

A. It is one of the first and oniy lot of one hundred I ever pur- 
ehased of him. 

9 Q. When was it you purchased the sections of which Root’s Ex- 
hibit 25 is one? 

A. Some time during the summer of ’75 

10 Q. Have you used one-piece sections each year from 1875 to 
the present time? / 

A. I have never used any other variety; ves 

11 Q. Have you any other samples of one-piece sections with you 
which you have used during the time stated ? 

a. To. 

12 Q. Will you please produce them and attach them LO your 
deposition ‘ . 

A. Yes: I produce four samples, marked “A, I. Root’s Exhibits 


} 


26, 27, 28, and 29,” respectively. 
13 Q. When and during what portion of the time from 1875 tothe 


present time have you used sectional honey frames like these differ- 
ent exhibits which you have produced and attached to your deposi- 
tion, respectively ? 

A. I first used these like 25, and found them both too large and 
too heavy. ‘The demand here was for a thinner wood and.a frame 
holding about one pound each. I had some material for pint rasp- 
berry boxes, and the thought struck me that by bending them and 
not putting — the bottom I could make a section box that suited me 
better; I did so and the first made were similar to sample 27, which 
is made of one piece of wood fastened with a tack at the upper side. 
The corners are made with a saw, beveled, I believe they call it, on 
the inside similar to A. I. Root’s Exhibit No. 24, so far as the thick- 

ness of the wood will allow, bee insets on both sides of the 
SO bottom of the section. After the first season I became more 
careless in the construction of them, and made them lke No. 
27, except that the inset was frequently only made on one side the 
bottom, as shown 1n Root’s Exhibits No. 29 and 28. Root’s Exhibit 
No. 26 I have generally used just for my own consumption, but for 
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marketing purposes I have used the smaller frames; No. 26 I have 
often made and used with insets on both sides, but the sample has 
inset on only one side. 

14 Q. During what vears since 1875 have you used sectional 
honey frames like A. I. Root’s Exhibit No. 27? 

A. More or less during all the years from that time until now. 

15 Q. During what years since 1875 have you used sectional 
honey frames like A. I. Root’s Exhibits 26, 28, and 29. 

A. Have used them all the time, more or less. 

16 Q. A moment ago I opened and closed A. I. Root’s Exhibit 
No. 29 in your presence. Is there or has there been any change 
whatever made in said exhibit from the time you first produced it 
here before the notary? 

A. None whatever. 

17 Q. Are the one-piece sectional honey frames of the different 
kinds of which you have produced samples marked as A. I. Root’s 
Exhibits No. 25, 26, 27, 28, and 29 practical and available as sec- 
tional honey frames? 

A. They are,and much cheaper than those we buy made specially 
for the purpose of manufacturers. 


Cross-examination by counsel for complainant: 


Int. 1. Mrs. Coltrin, I suppose that the lot of one hundred you 

purchased of Mr. Fiddes are all you ever purchased of him? 
A. Yes, sir. 
81 2 Int. Were all you ever used like Exhibits 26, 27, 28, 
29 made by yourself? 

A. Yes; all made by myself,on my place. I bought the material 
and made it into sections. 

3 Int. Did you ever make for sale or sell sections like 25, 26, 27, 
28, and 29? 

A. I never made them for sale nor sold any, except after they 


and 


were filled with honey; have sold the empty sections with hives of 


bees, hut not separately. 

4 Int. Are you a dealer in hives? 

A: Iam not. 

5 Int. How many hives, Mrs. Coltrin, did you ever sell with sec- 
tions in them ’ 

A. Not more than nine or ten; I think nine. 

6 Int. Were these hives that you had ceased using? 

A. No, sir; they were hives of bees. I sold to reduce the number, 
because I was not able to take care of them. 

7 Int. How high in number — swarms have you gone in bee 
culture ? 

A. Never higher than twelve at any one time. 

8 Int. Did you manufacture sections like 25, 26, 27, 28, 29, and 
give them away ? 

A. In one sense I did; I gave sections with hives sold, but I never 
made a business of it. I did not manufacture and give them away, 
except in a very few instances, in a friendly way, to a neighbor ; 
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have Fivei a sample sometimes, to show 
neighbor. 

¥ Int. How many bee keepers in al! 
friendly way ? 

A, 

10 @. Where were these sales or 
hives or otherwise? 

A. 
as long ago as the spring of ’76, but whet 
took one | could not say. With tl 
sold any until 1880. 
use. 
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Re-examination: 
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1 Int. During the years 1875, “7 


any honey in sectional honey fram: 
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of honey section the 
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» No. 27. Root’s exhibit, 
| gave him one or 
ption I have not given or 


merely what I wanted to 


he 
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76, and ’77 did you market 


like those you have pro- 


duced and attached to your deposition ? 
A. I marketed very little in ‘76; what little [ did I sold in No. 
25, Mr. Fiddes’ make. In 1877 I marketed honey in sections simi- 


lar to Root’s Exhibit- No. 27, 28, and 2! 
but not a great deal. It was a bad seaso 
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St ipulation. 


In the Cireuit Court of the United States for the Northern District 
of ¢ Jhio. In Equity. 


JAMES Forncrooxk, Comp’t, vs. AMos I. Root, Def't. 


In the above cause it is hereby stipulated that the depositions o! 
Alexander Fiddes and Electa H. Coltrin, of Centralia, Illinois, to be 
produced at the trial of said cause, be taken before 5. A. Frazier, no- 
tary public, at Centralia, Illinois, to be read on behalf of said defend- 
ant, all objections as to notice, time, place, and manner of taking 
said depositions and all objections, except as to competency and 
relevancy, being waived. 

WM. P. WELLS, 
Sol’r for Comp't. 
J. A. OSBORN, 
Att'y for Def’t. 


Signed at Centralia, Ill., this 24th day of September, 1883. 
5 ’ J ’ 


And afterwards, to wit, on the 8th day of October, A. D. 1883, the 
following depositions were filed in said cause in said court, viz: 


84 Cireuit Court of the United States for the Northern District 
of Ohio. In Equity. 


JAMES ForNCROOK, Complainant, vs. AMos J. Root, Defendant. 


In this cause it is stipulated that the testimony of Elvin Arm- 
strong and George B. Lewis, as witnesses to be produced on the part 
of the defendant, may be taken before George E. Giles, of Water- 
town, Wisconsin, all objections as to regularity of notice and form 
of taking said testimony being waived, but subject to objections for 
competency or relevancy. 

Dated at Watertown this 19th day of September, A. D. 1883. 

WM. P. WELLS, 
Solicitor for Compl't. 

J. A. OSBORNE, 
Att’y for A. I. Root. 
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Deposition of k. Armstrong. 
Circuit Court of the United States for the Northern District of Ohio. 


JAMES ForNCROOK, Complainant, 
against 
Amos I[. Roor, Defendant 


Testimony of Elvin Armstrong and George B. Lewis taken before 
me, Geo. E. Giles, commissioner by stipulation, at Watertown, 
Wisconsin, the 19th day of September, A. D. 1885. 

Mr Ih Lb. Tuttle and W. Wells appear for the complainant; 


Mr. J. A. Osborne. for the defendant 


ELvin ARMSTRONG, being duly sworn on behalf of the defendant, 
testifies as follows: 

(J. No. 1. State your hame, age, and residence. 

A. Elvin Armstrong; age, 43; residence, Jerseyville, Illinois. 

Q. No. 2. What is your business and how long have you been 
at it? 

A. Manufacturing bee supplies and handling them. I 
85 have been in the business for fourteen years. 

Q. No. 3. Are you familiar with sectional honey frames 
generally and the principles of their construction ? 

A. Yes. 

Q. No. 4. Take the model which I now hand you and examine 
it and state what it is,and attach the same to your deposition and 
mark it A. lL. Root’s Exhibit No. 3. 

A. It isa sectional honey box or frame made of four pieces of 
wood with side insets and saw curve, which is now used for putting 
foundations in. I used said insets some seven years ago. 

(). No. 5. What was the shape of the inset? 

A. 'The shape of it is the same as in exhibit shown as No. 1. 

(). No. 6. Examine this model now and attach it to your cd posi- 
tion and mark it as “ Root’s Exhibit No. 2,” and state what it Is. 

A. It is a one-piece sectional honey frame without side insets or 
saw curve. 

(). No. 7. Examine this model now and state what it is, and 
attach it to your deposition as Root’s Exhibit No. 3. 

A. It is a one-piece section with side insets, both top and bottom, 
and a saw curve on top for putting foundation starters in. 

Q. No. 8. State what invention or novelty there is, if any, in put- 
ting into such a sectional honey frame as No. 2 the other features 
which you have mentioned in Exhibit No. 3. 

A. None. 

(). No. 9. What is Exhibit No. 3, if anything, other than a mere 
aggregation in a single frame of the various features that are found 


PP 


in it? 

Counsel for complainant objects that the question asks the wit- 
ness to give evidence in a question of law and that it is incompe- 
tent on that ground. 
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Ans. None. 

Q. 10. What dependant co-operation is there, if any, existing be- 
tween the several features found in Root’s E xhibit No. 3? 

A. There is none. 


Cross-examination: 


Q. 1. When and where did you first see honey frames made with 
insets like Exhibit No. 1? 


86 A. I made them seven years ago. 
Q. 2. Did the honey frames you then made have any other 
features of Exhibit No 3 except the insets ? 

A. I cannot say positively, but the saw curve may have been made 
by me then; it certainly was in 1876. Both these features were used 
in one section by me. : 

Q. 3. Did you ever make any honey frames embodying any feat- 
ures except the insets and saw curve ? 

A. No, sir. 

Q. 4. Do you claim to be a patent expert? 

A. No, sir. 

ELVIN ARMSTRONG. 


Deposition of Geo. B. Lewis. 


Mr. Geo. B. Lewis, being dulysworn for the defendant, testifies as 
follows: 


Q. 1. State your name, age, and residence. 

A. Geo. B. Lewis; age, 51, and residence, city of Watertown. 

Q. 2. What is your business ? 

A. Manufacturing bee-hives and sections and apiarian supplies 
generally. 

Q. 3. How long have you been engaged in manufacturing bee 
keepers’ supplies? 

A. Some ten or eleven years. 

Q. 4. Have you been manufacturing sectional honey frames and 
dealing in them during all of that time? 

A. I think only for about eight years in the honey sections; .pre- 
vious to that it was hives only. 

Q. 5. Are you familiar with sectional honey frames generally 
which have been in use among the bee keepers during the past 8 
years and with their principles of construction and their uses ? 

A. Yes, sir. 

Q). 6. Are you able to point out the points of difference and of 
similarity between the several sectional honey frames in use ? 


(Complainant’s counsel objects to question that the witness has 
not been shown to be an expert.) 


A. Yes, sir. 


(Answer objected to on the same grounds.) 


JAMES FORNCROOK VS. AM‘ 
S/ QQ. 7. Are you amiliar with 
COVE red by the let Lters pate Ss 
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complains int in this case 
A. Yes, si 


®. 8. Do sai know the history ot 


tion covered by the pate LO James orn rook ° 

A. I do. 

.9. Will you please give as briefl uucan a detailed account 
of the development of the sectional honey framé patented to the 
complainant? 

A. some time in the { ill of IS? Mr | rncrook came to n \ ofhies 
from the shop and showe lmea pla trip of wood with three 
transverse grooves scored across it, al | to me what sort of a 
section will that make, and saying hie oti it would ike il cood 
section if the damn thing would bi ¢ enough at the joints. 
From that time he showed me at di mes diffe) kinds of 
wood seored in same manner. | of 1874 1 Octobe 
Mr. Parks came into copartnership ne, and, seeing some of 
these samples of scored pieces laying und the office, and ques- 
tioned me as to devising some mach or the purpose of manu- 
facturing of sections on this princip! ss-scoring or transverse 
grooves. J asked Mr. Forncrook if | devise a chi ine for 
scoring these sections; his reply w thought he could. | 

ld him to go to work and see wl do towards getting a 
mn for that purpose 

(All te timony) asked as » the m for mal oY tnes rames 
is ob} cte ad to b VV complainant's COUTIS* re l Vant.) 

(Answer continued :) The machin was constructed and tinc see- 
tion completed as —is now placed o1 narket for sale some time in 
Dec., 1877, although perfected iples were made as early as Sep- 
tember, 1877. ‘That is the history as far as I know. 

[ desire to make a correction in my answer. I think it was in 

the spring of 1877 instead of in the fall that Mr. Forncrook 
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ROOT. 


ctional honey frames 
James lorncrook, the 


development of that sec- 


SS first showed me the sam pli S. 

Q. 10. You state that Mr. Parks came into partnership with 
you In your business about the first of October 1877. What was the 
style of your firm and who com posed the firm from that time on? 

A. The style of the firm was Lewis and Parks. Chas. E. Parks 


B. Lewis were the 
Q. 11. What was the style 
to Oct., 1877 % 
. G. B. Lewis. 
Q. 12. How long have you known Jam 
A. Some fifteen years, I think. 
©. 13. What has been the business 
time you have known him, if you kn 
A. Ido know. The first knowledge 
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by KE. R. and G. B. Lewis; afterwards as foreman in the shop, and 
he served in the capacity of foreman from that time until he quit. 

Q. 14. In what capacity was he serving you during the year 1877 
and up to the time when he quit? 

A. As foremain. 

Q. 15. What were his duties as foreman in your shop in the year 
1S77 and from that time until he was discharged ” 

A. He had full charge of the manufacturing of the goods, filling 
the orders, and care of the machinery. 

Q. 16. Were the relations between you and Mr. Forncrook such as 
to necessitate your advising with him often about the work in the 
shops and the different changes and improvements to be made in 
the management of your business ” 

A. They were. 

Q. 17. Will you please fix, as near as you can, the date of your 
first conversation with Mr. Fornerook about this sectional honey 
frame ? 

A. We had a conversation in regard to making sec‘ions of 
89 our piece some time in June, I think it was, 1876 
(). 18. Where was this conversation had? 

A. In my shop. 

(. 19. Was any one present besides yourse:f and Mr. Forncrook ? 

A. I think not. 

Q. 20 You may relate that co. versation, as near as you can. 

A. It was in relation to making one-piece sections from strawberry- 
box material. Some conversation was had as to how they could be 
constructed ; how they could be cut out for side insets, &c. I can’t 
remember very much of the conversation. Mr. Fornecrook thought 
they would be too light—too slender—and I suggested the idea of 
making them double thickness—twothicknesses—and there was some 
conversation had as to insets or bee entrances. I made a remark 
that a quantity might be clamped together and the recess formed by 
running over the rab-itting head or dado lead, as it is sometimes 
called. That is all I can remember at present. 

Q. 21. Was anything said at that conversation as to the size of 
the insets ? 

A. There was not that 1 can remember of. 

Q. 22. When was the question of putting insets in the sections first 
talked about after that between you and Mr. Forncrook ? 

A. The sections all had insets that we manufactured. 

Q. 23. When first, after having the conversation which you have 
just related, was there any conversation between you and Mr. Forn- 
crook as to putting bee entrances or side insets into sectional honey 
frames made of a single piece of wood ? y 

Ans. I think it was in November, 1878. 

. 24. Where was that conversation had? 

A. In the shop. 

Q. 25. Was any person present at that conversation besides you 
and Mr. Forncrook ? 

A. There were some of the workmen in the shop, but I can’t state 
who they were, and don’t know that they were listening to any con- 
yersation between us. 
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90 (). 26. You may relate that conversation. 
A. Mr. Fornecrook had been manufacturing the sections by 
sawing with a saw the side insets. 


(Counsel for complainant objects that the testimony as to the pro- 
cess of manufacture is irrelevant.) 

Answer continued: Cutting them, the insets, clear to the corners. 
I suggested the idea of cutting the insets to the dado or rabbiting 
lead, and cutting them only part way across, not clear to the corners. 
Mr. Fornecrook objected to this manner of cutting, saying that it was 
hecessary for the inset to run from corner to corner so that the sec- 
tions could be glassed, and I insisted and directed Mr. Forncrook to 
manufacture after that with the side insets running part way across, 
and if any bee keepers wanted them for glassing we could easily 
make the inset clear across by running the material twice. That 
was all the conversation I remember at that time. 

(). 28. You state that you suggested to Mr. Forncrook the idea of 
putting insets part way across ; what invention was there in making 
these insets part way across, if any? 


(Counsel for complainant objects that the question is incompetent 
because it calls for the opinion of the witness on a question of law.) 


A. In my opinion there was none 

Q. 29. What was the object of putting them mart way across in- 
stead of clear across. 

A. They were manufactured more cheaply and answer just as 
well. 

(). ov, Why could they be made more cheaply t 

A. Because once passing the material over the dado head was 
enough, and to cut them clear across necessitated cutting them 
twice or having different size dado heads for every size of section that 
was ordered. ‘That is all. 

@. 31. Was there anything said in either of these conversations 
which you have detailed about the guide groove for foundation 
starters ¢ 

A. Nothing that I can remembei of 

Q. 32. When was it that you first saw a completed section 
J] as they are now ‘nade according to the specifications of the 
lorncrook patent‘ 

A. According to the specifications of the patent they were first 
made in Septem ber, L878. 

(). oo. Where did vou see one of thes com plete l‘ornecrook sections 
at that time ? 

A. In Lewis and Parks’ shop. 

Q. 34. How long have you known of side insets being used in 
sectional honev frames? 

A. Some ten or twelve years. 

Q. 35. How long have you known of longitudinal guide grooves 
for fastening in foundation starters being used in sectional honey 
frames? 

A. The same length of time —some ten or twelve years. 
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Q. 36. Where did James Forncrook do the work on the one-piece 
sections of which you have given us the history ? 

A. In our own shop. 

Q. 37. What difficulties were to be overcome in getting up the 
one-piece section according to the plan set up in the Forncrook 
specifications ¢ 


(Questions withdrawn for the present.) 


Q. 37. Was there any trouble or difficulty to be overcome in 
developing and making the one-piece section described in the speci- 
fications annexed to the letters patent issued to James Forncrook ? 

A. There was. 

Q. 38. What was the trouble in getting up these one-piece sections 
just spoken of? 

A. The trouble was to devise machinery for cutting the cross- 
scores or triangular grooves; all other features of the section our 
machinery in the shop was adapted to. 


(Complainant’s counsel objects to the answer as irrelevant and 
incompetent because it relates to the machinery for the manufact- 
uring of the section.) 


Q 34. Was there any trouble or difficulty to overcome in putting 
into the Forncrook section the side insets with longitudinal guide 
grooves / 

A. No difficulty whatever. 

Q. 35. Are you a practical mechanic? 

A. Yes, sir. 

Q. 36. Are you familiar with bee culture? 

A. From experience in handling bees I am not. 
9? Q. 37. Look at A. [. Root’s Exhibit No.1, which I now 
hand you, and say what it is. 

A. It is designed to represent a honey section; it can be used as 
a honey section. 

Q. 38. Give a detailed description of it 

A. It is what we call a nailed section with closed or tight top, 
with a longitudinal guide groove or comh starter and a bottom re- 
cess for bee entrance. 

Q. 39. You may take A. [. Root’s Exhibit No. 2 and state what 
it is. 

A. It is a section made of one piece to be nailed at its ends: it 
has no side insets or longitudinal guide groove. | 

Q. 40. Take the model which I now hand you and state what it 
is, and attach it to your deposition and mark it as A. I. Root’s Ex 
hibit No. 4. 

A. It is a nailed section made of 4 pieces of wood; what forms 
the top and bottom are made narrower than the side; it has no 
guide or comb starter. 

Q. 41. ‘Take this model which I now hand you and state what it 
is, and attach it to your deposition and mark it as “A. I. Root’s Ex- 
hibit No. 5.” 
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It is what I eall a i-piece section dovetailed together : it 1s 
camaal of 4 pieces, with what is intended for Lop and bottom 
Mi ade narrower th: an the side Ss; it has no cuide groove or comb 
starter. 

Q. 42. Please take the model which I now hand you and examine 
it and state what it is, and attach the same to your deposition as 
‘A. I. Root’s Exhibit No. 6.” 

A. It is the same as the last described, with the exception that the 
top is Lge <i for a comb starter. 

Q. 43. Take the model which I now hand you, examine it, and 
state «k. it is, and attach the same to your deposition as “A. I. 
Root’s Exhibit No. 7.” 

A. It is a sectional honey frame made of one piece of wood, hav- 

ing three transverse “fold neg grooves, dovetailed or interlocked 


Jo at the fourth corner; has no side insets or guide groove. 
. 44. Please take the model which | now hand you, ex- 


} 


amine it, and s‘ate what it is, and attach it to your deposition as 
A. I. Root’s Exhibit No. 8 

A. It is made of one piece of wood, with four transverse folding 
grooves; it has side insets both top and bottom for entrance of bees 
no guide groove; the ends are lapped together and Sentened vith 
small tacks. 

Q. 45. Please take the model whi h I now hand you, exami 
and state what it is, and attach it to your deposition as “A 
Exhibit No. 9.” 

A. It is made of one piece of wood, with thre. transverse folding 
grooves to be nailed at the ends; has side insets for bee entrance in 
the bottom ; no guide groove; and what we call a wide-top section. 

(). 46. Please examine the mode! lwhich | RoW han 1d you and state 
what it is, and add it to your cd lepositio as “Root’s Exhibit No. 10.” 

A. It is a honey section made of on piece of wood with t trans 
verse “V-shaped folding PTOOVES, with ; portion of each side of 
what represents the bottom scalloped or rounded out part way to 
the corners to form bee passage; the ends are lapped and tacked 
together; it is ulso what we call a tight-top or wide-top section. 

(. 47. How long have you known of sectional honey frames like 
\. |. Root’s Exhibit No. 4 being used? 

A. Some ten or twelve years. 

@. 48. Do you know of sectional honey frames like A. I. Root’s 
Exhibit No. 5 being used; and, if so, for how long? 

A. Some ten or twelve years. 

Q. 49. Do you know of sectional honey frames being used like 
A. . Root’s Exhibit No. 6; and, if so, for how long ? 

The same length of time—ten or twelve years. 

*) 50. I now hand you model marked “A. I. Root’s Exhibit No. 
3, and ask you to state what it is. 

A. It is made of one piece of wood and three transverse \-shaped 

folding grooves, interlocked or dovetailed at its ends, having 
94 its top and bottom recessed for bee entrance, the corners of 

the recess being cut on a level with a guide groove in the 
top as a comb starte’ 
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Q. 51. What name is given to section marked “A. I. Root’s Ex- 
hibit No. 3?” 

A. I have seen them marked as the “ Boss” one-piece section and 
made by Forncrook and Co. 

(. 52. Is that substantially the same section covered by the patent 
issued to James Forncrook ? 

A. The side insets are not made the same as represented in the 
specifications to the Forncrook patent. 

Q. 53. What features, if any, are to be found in the sectional honey 
frame alleged to have been invented by James Forncrook and de- 
scribed in the specifications annexed to his letters patent which are 
not to be found in some of the other exhibits attached to your depo- 
sition ? 

(Counsel for complainant objects that the question is incompetent, 
because it assumes that the witness knows the specifications of the 
Forncrook patent, which does not appear, and which also calls for 
the witness’ testimony to a legal conclusion.) 


Question withdrawn for the present. 


Q. 54. Have you read the specifications or a certified copy of the 
same attached to the letters patent issued to James Forncrook patent 
and mentioned in complainant’s bill of complaint ? 

A. I have seen it and read it several times. 

Q. 55. Now, J repeat question No. 53. 


(Objection repeated that the witness’ opinion is asked for to a legal 
conclusion.) 


A. I could see no difference. 

Q. 56. Do you wish to make any further answer to the last ques- 
tion ? 

A. I do not. 

Q. 57. Did yor fully understand question 53 when you first an- 
swered it? 

A. I did not. 

Q. 58. Do you wish the question 53 repeated to you ? 

A. I have no objections to its being repeated. 

Q. 59. How did you understand question 53? | 

A. I understood you to ask if all the features found in the 
95 Forncrook patent are to be found in any one of the other 
exhibits. 

@. 60. Then if I ask you if there were any other features to be 
found in the Forncrook sections than there are to be found in some 
of the other sections, will you or did you understand the question ? 

A. I did not. 

(). 61. Then I will repeat question No. 53: What features, if any, 
are to be found in the sectional honey frames alleged to have been 
invented by James Forncrook and described in the specifications 
annexed to his letters patent which are not to be found in some of 
the other exhibits attached to your deposition ? 


(Objection repeated.) 


2” 
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A. i can’t find any of the features in the Forncrook section but 
what are shown in some of the exhibits. : 

Q. 62. What different function, if any, has the side inset te per- 
form in the Forncrook section than it has in a section like “A. I. 
Root’s Exhibit No. 1?” 

A. The difference is that — the LOp and bottom and it admits of 
the passage of bees into both tiers of section, while the exhibit admits 
in only one. 

Q. 63. What different function has the longitudinal guide groove 
to perform in the Forncrook section than it has in sectional honev 
frames like “A. I. Root’s Exhibit No. 1?” 

A. Not any difference in its function. 

Q. 64. What different function, if any, has the side inset to per- 
form in the Forncrook section than it has in “A. I. Root’s Exhibit 
No. 8?” 

A. There is none. 

. 65. What different functions, if any, has the side inset to ver- 
form in the Forncrook section than it has in sectional honey frames 
like “A. L. Root’s Exhibit No. 4?” 

A. Not any difference. 

Q. 60a. What different functions, if any, has the side inseis in 
the Forncrook section to perform than the side insets like “A. | 
Root’s Exhibit No. 6?” 

A. No difference. 

Q. 6la. What different functions has the longitudinal guide 
groove to perform in a sectional honey frame alleged to have been 

invented by James Forncrook than it has in sectional honey 
96 frames made like “A. I. Root’s Exhibit No. 6?” 
A. No difference. 

Q. 62a. What dependant co-operation is there, if any, existing be- 
tween the several features of the Forncrook section. 

(Complainant’s counsel object- that the question is imcompetent, 
because it calls for the opinion of the witness on a question of law. 

A. There is no aependant co-operation in a!! the features. 

Q. 63a. Please examine the model I now hand you, state what it 
is, and attach it to your deposition as “A. I. Root’s Exhibit No. 11.” 

A. It is a one-piece seetion with three triangular cross scores or 
grooves, dovetailed or interlocked at its end, longitudinal guide grove 
in the top for a conib starter; the bottom is recessed, not running 
clear to the corners, and cut ona level ; it is what we call a wide-top 
section. 

Q. 64a. Is there any difference in “A. I. Root’s Exhibit No. 3’ 
and “A. I. Root’s Exhibit No. 11?” 

A. One is what we call an open-top section for tiering upand No. 
11 is wide-top or single tier of section. 

Q. 65a. What different uses are made of the tight-top and the 
open-top section ? 

A. They are both used for honey. 

Q. 66. When are the tight tops used ? 

A. They are sometimes used in one-and-a-half story high. 


’ 
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Q. 67. When are the open tops used ? 

A. They are sometimes used for the second tier of sections when 
they do not cere for ventilation ; they put on a tier of open tops and 
tight tops on top of them. In the open-top section it is so that the 
bees can pass into the upper tier. 

Q. 68. Examine the model which I now hand you, attach it to your 
deposition as “ A. I. Root’s Exhibit No. 12,” and state what it is. 

A. It is a honey section. 

Q. 69. Is there any difference between “ A. I. Root’s Exhibit No. 
12” and the model marked “ A. I. Root’s Exhibit 11?” 

A. There is. 

Q.70. Will you please point out thedifference between them ? 

97 A. The cross-scoring is different; the side insets are cut 

different; Exhibit No..12 has no guide groove; the dove- 

tailing is substantially the same, except that the machine for dove- 
tailing is set a little different. 

Adjourned until Sept. 20th, at 8.30 a. m., at my office in the city 
of Watertown, Wisconsin. 


s 


GEO. E. GILES, 


Commissioner. 


Sept. 20TH —3.30 a. m 
Continuation of Mr. Lewis’ examination : 
Q. 71. Will you please point out the difference in the transverse 


grooves in the models to which I last called your attention ? 

A. One has a square cut across and the other a V-shaped or angu- 
lar groove. 

Q. 72. What is the difference between the sectional honey frames 
described in the specifications annexed to James Forncrook’s patent. 
and Root’s Exhibit No. 11? 

A. The specifications and drawings show a section with an open 
top and do not describe a section like Exhibit 11. 

Q. 73. Have you known of J. Forncrook manufacturing and sell- 
ing honey frames like Exhibit No. 11? 

A. I have seen the sections in the hands of other parties, who 
said they had purchased them of James Forncrook. I do not know z 
of my own knowledge. 

Q. 74. Is the difference which you have pointed out between the 
sections made like Exhibit No. 11 and the sections made in accord- 
ance to specifications annexed to letters patent issued to complainant 
material ? 

A. It is material. 

Q. 75. What, if any, difference is there between “ A. I. Root’s Ex- 
hibit No. 12” and sectional honey frames made in a°cordance with 
the specification annexed to James Forncrook’s patent ? 

A. The difference is that Exhibit No. 12 has square-cut cross- 
grooves and no guide groove, and open at the bottom only. 

Q. 76. In answer to the question yesterday as to whether there 
was any dependant co-operation existing between the dependant 
features in the Forncrook section, I understood you to say there 
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was between some of them. Will vou please point out be- 
95 tween what features there is any dependant co-operation ? 
A. I don’t understand this question now 

(). Tod. | { the side insets “are left OUL OF > hibit No. 8 could if 
still be available as a honey section ‘ 

A. It eould 

Q. 76a. If the cross-scoring was omitted from the sections like Ex- 
hibit No. 3 and the corners nailed instead of dovetailed would it still 
be available as a honey section ? 

A. It would still be available as a honey section. 

(). 77. If the guide grooves were omitted from the same section 
would it still be available as a honey section ? 

A. It would 

Q. 78. Then what, if any, dependant co-operation is there existing 
between the several features of the Forncrook section? 

A. There is none. 


Q. 79. What is the Fornecrook section, if anything, more than a 
mere aggregation of the differeni features found in it? 
(Counsel for complainant objects that the question is incompe- 


tent because it asks the witness to testify upon a question of law.) 


—. It is a mere aggregation, as all the parts were well known 
to me and others at the time of its manufacture in the shop. 

Q. 80. Do you know what invention or novelty, if any, there was 
in putting into the Fornecrook section the side insets? 

(The same objection made by complainant’s counsel that was 
made as to the last question.) 


A. There is no novelty to it; it was well known. 

Q. 81. What, if any, invention or novelty was there or is there in 
putting in such a blank as “A. I. Root’s Exhibit No. 2” the addi- 
tional features found: in the Fornecrook section 

A. There is no novelty or invention about it; any one in the 
shop knew what it was. ; 

Q.82. Would “A. I. Root’s Exhibit No. 2” be practicable and 
available as a sectional honey frame? 

A. It is. 

Q. 83. Is “A. I. Root’s Exhibit No. 7” practicable and available 
as a sectional honey frame ? 

A. It is. 

Q. 84. Is “A. I. Root’s Exhibit No. 9” practicable and avail- 
99 able as a sectional honey frame? 
A. It Is. 

©. 85. Is “A. 1. Root’s Exhibit No.1” practicable and available 
as a sectional honey frame? 

A. [t is. 

Q. 86. Is “A. I. Root’s Exhibit No. 6” practicable and available 
as a sectional honey frame ? 

A. It is. 

Q. 87. Is “A. I. Root’s Exhibit No. 8” practicable and available 
as a sectional honey frame ? 


| ee) 5 
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Q. 88. Examine the book I now hand you and state what book 
it is. 


A. “Manual of the Apiary,” by A. I. Cook, professor of entomology 
in Michigan State Agricultural College, 2nd edition, Thomas G. 
Newman, publisher. 

Q. 89. Take the publication which I now hand you and state 
what it is and attach it to your deposition as “A. I. Root’s Exhibit 
No. 13.” 

A. Readings in Bee Culture, published monthly at Medina, Ohio, 
by A. I. Root, April, 1876, 

Q. 90. I call your attention to the article marked on page 76. | 
will ask you to state whether a person familiar with sectional honey 
frames and their uses which, from the description given on page 
76 of “A. I. Root’s Exhibit No. 13,” could make such a sectional honey 
frame as “A. I. Root’s Exhibit No. 10?” 

A. They could. 

Q. 91. After the completion of the one-piece section in your shop, 
as already stated, and prior to James Forncrook’s application for his 
patent, did the firm of Lewis and Parks make any effort to put said 
one-piece section on the market? 

A. We did. 

Q. 92. You may state what you did to put such sections on the 
market during the time mentioned. 

A. We advertised it in “ Gleanings of Bee Culture,” in the “Ameri- 
can Bee Journal,” and by exhibiting them at fairs and sending sam- 
ples to bee keepers. 

Q. 93. To what fairs did you send the samples for exhibition, 
and when ? 

A. To the Wisconsin central fair, in September or October, 1877, 

and at the bee convention in Hartford, in this State. I can- 
100 not remember at present of any others. 
Q. 94. Who prepared the one-piece sections which were 
sent to the Wisconsin State fair in September, 1877, by your firm ? 

A. James Forncrook. 

Q. 95. Did James Forncrook prepare said sample under the direc- 
tion of Lewis and Parks? 

A. He did. 

Q. 96. Who prepared the samples to be sent to the bee convention 
you have spoken of? 

A. James Forncrook. 

(). 97. Under whose directions ? 

A. Lewis and Parks. 

Q. 98. Did Lewis and Parks, during the fall of 1877, place sam- 
ples of said section on exhibition at any other places than those you 
have already mentioned ? 

A. I took some to Thomas G. Newman, of Chicago, Illinois, and 
different parties wrote for samples ; we sent them to parties that or- 
dered them. 
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(Counsel for complainant objects to that part of the answer which 
relates to parties writing for samples unless the letters are pro- 
duced.) 

Q. 99. During the time inquired about, did you advertise said see- 
tions for sale in any other manner than by exhibiting them at the 
places you have mentioned, by sending sam pl $ to persons who or- 
dered them, and by advertising.in the journals which you have men- 
tioned ? 

A. We did, by using price-lists and circulating them among bee 
keepers. 

Q. 100. Examine the pamphlet or circular which I now hand you 
and state what it is and attach the same to your deposition as “A. I, 
Root’s Exhibit No. 4.” 

A. A cireular and price-list published by Lewis and Parks in 
1879. 

Q. 101. Are said one-piece sections advertised ta said circular and 
price-lists t 

A. They are. 

Q. 102. What time was said circular and price-list issued ? 

A. It was issued in the fall of 1878, but dated 1879. 

(. 103. Were those price-lists circulated among bee keepers by 
Lewis and Parks? 

A. They are. 

(. 104 How? 


10] A. By mailing to bee keepers throughout the country ; we 
mailed some 3 or 4 thousand of them 
(). LOD. By what name did you designate that one-piece section In 


your advertisement and price-lists, or did you designate it all? 

A. We designated it as the “ Lewis one-piece section.” 

Q. 106. Was James Fornerook in the employ of Lewis and Parks 
during the time of your advertising said one-piece section in the 
manner you have stated ? 

A. He was in our employ. 

Q. 107. Did. James Forncrook know of the efforts then being 
made by Lewis and Parks to introduce said sections to the public ? 

A. He did know it. 

Q. 108. Did he at any time during the time mentioned make any 
claim to being the inventor and owner of said section ? 

A. None whatever. 

Q. 109. Did he at any time during the time mentioned ever object 
to Lewis and Parks manufacturing, selling, and placing upon the 
market said one-plece sections 7 

A. He never did. 

©. 110. Did he know that Lewis and Parks were advertising said 
section for sale in the journals and price-lists which you have men- 
tioned ? 

A. He did know it. 

Q. 111. At what time did James Forncrook leave the employ of 
Lewis and Parks? 

A. I think it was in June 1878. 
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) ; Q. 112. Prior to that time, had any of these one-piece sections 
| been sold by Lewis and Parks? 
A. There had been some sold. 
Q. 113. How many, according to your recollection ? 
A. About one hundred thousand, to the best of my recollection ; 
my books would show exactly. 
Q. 114. Did James Forncrook assist in making these one hundred 
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thousand sections manufactured and sold by Lewis and Parks dur- 
ing that time? 
A. 
Q. 115. Is “A. I. Root’s Exhibit No. 12” alike or substantially 
alike thesectional honey frame described in the Forncrooks pecifica- 
tions? 


He did. 


A. It is not like it. 


Cross-examination of Mr. Lewis by complainant’s counsel: 


Q. 1. What do you mean by saying that you are a practical me- 
chanic ? 


i mean that I have learned the carpenter's trade 
How long were you learning it? 
Three or four years. 
After you had learned it how long did you work at it? 
I think some two or three years. 


4. Ever worked at it since that ? 


Well, not directly at carpenter and joiner work. 
After you left off the carpenter’s trade what did you work at? 
I farmed it two or three years. 
)». After that what did you do? 
I came West and worked in a sash and blind factory in Mil- 


How long? 
In Milwaukee for about 8 months; I was at Sheboygan Falls 


What did you do next? 
went back East and farmed it for probably two years. 


| Q. 9. State what has been your business subsequently up to the 
present time. 

A. 
| door business at my present place in company with a brother, and I 
| followed the manufacture of sash, doors, and bee-hives up to the 
present time. 
10. When did you leave the partnership with your brother ? 


Il came here to Watertown in 1860: went into the sash and 


About 12 years ago. 


11. Is Chas. E. Parks any relation to you? 


Yes, sir; my son-in-law. 


12. Is he in partnership—in business with you now ? 


Sg sir. 
When did he go in partnership with you? 
7 think the first of October, 1878. 


14. Did you swear yesterday that the partnership was formed 
in October, 1877? 
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103 A. I do not know that I swore positively that it was so. 
Q. 15. You say that James Fornecrook left your employ in 
June, 1878, you think ? 

A. I said that, but now I think it was a year later. 

(. 16. Have you sworn this morning that a hundred thousand of 
these sections had been sold by you prior to June, 1878? 

A. Il swore about ral hundred thousand. “as said. The date was 
wrong by one year. 

Q. 17. What has caused you to alter your testimony as to the 
dates now ? 

A. Before coming here yesterday I had not refreshed my memory 
by any papers or books or anything of the kind to remember by. 

Q. 18. When did you refresh your memory? 

A. This morning. 

(). 19. Before you began your testimony ? 

A. No, Sir. 

(). 20. When? 

A. Recently. 

Q. 21. How recently? 

A. Fifteen minutes ago. 

Q. 22. Did you refresh your memory before or after you testified 
as to the sale of a hundred thousand ? 

A. After. | 

Q. 23. How did you refresh your memory ? 

A. By looking at my printed testimony in the case of Forncrook 
against Lewis and Parks. 

Q. 24. Who called your attention to the mistake? 

A. No one. 

Q. 25. Were you concerned in a controversy with Forncrook 
fore the Commissioner of Patents in reference to this one-piece see 
tion? 

A. Yes, sir. 

Q. 26. Were you alone in resisting his application for a patent’ 

A. I was not. Chas. E. Parks, who was in company with me, was 
with me in it. 

Q. 27. What claim did you and Chas. E. Parks make to the one- 
piece section in that controversy ° | 

A. We applied for a patent on the machine for manufacturing 
them. 

Q. 28. My question was what claim you made in the controversy 
about the one-piece section ? 

A. I don’t know as we made any claim. 
104 Q. 29. Why were you concerned in the controversy about it, 
then? 

Because the product of our machine, the article which it would 
manufacture, was shown in Forncrook’s application for the patent 
on the one-piece section; hence the interference. 

q. 30. In the controversy about the one-piece section did you claim 
that the invention was yours because it was the product of your 
machine? 
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(Defendant's counsel objects because said question is irrelevant 
and immaterial.) 


A. We claimed the invention of the section on the ground that if 
there was any novelty or invention in the section we were entitled 
to it for preparing machinery and constructing it cheaply enough to 
be placed on the market in competition with other sections, and ad- 
vertising them and bringing them before the public so as to be of 
some public benefit. 

q. 31. How many of these sections had you manufactured and 
sold up to the time of your interference, as regards the one-piece 
section ? 

A. I have no idea without looking at my books. 

Q. 32. Was it a million ? 

A. No, sir. 

Q. 33. Half a million ? 

A. I should think not. 

Q. 34. Four hundred thousand ? 

A. Probably in that neighborhood. 

Q. 35. The intrinsic utility and value of that Forncrook section 
is the same whether it is manufactured cheaply or not ? 

A. Yes. : 

Q. 36. Do you regard the Forncrook section as you manufactured 
and sold it as an improvement upon your previous sections ? 


(Defendant’s counsel objects, as it is incompetent, irrelevant, and 
immaterial.) 


A. I consider it as an improvement over other kinds of sections at 
that time. 
Q. 37. In what did the improvement consist? 


(Defendant’s counsel objects as incompetent, irrelevant, and im- 
material.) 


A. In being more convenient to put together. 
@. 38. From what features in the section did that convenience 
arise ? 
105 A. From cross-cutting or cutting the angular grooves not 
clear through. 

Q. 39. Then, in your opinion, the superiority of the Forncrook 
sections over others arises solely from the way the transverse grooves 
are made? | 

A. That is the only advantage it has, in my opinion. 

Q. 40. What were the defects or inferiority of sections previously 
made as compared with the Forncrook section ? 


(Defendant’s counsel objects, as the question is incompetent, irrele- 
vant, and immaterial.) 


A. The former sections are superior to the Forncrook section, with 
one exception, for the convenience of bending tugether. 

(). 41. In what respects were the sections previously made supe- 
rior to the Forncrook section ? 
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A. They were much stronger; not so liable to break or come 
apart. 

Q. 42. From what did that strength arise ” 

(Defendant's counsel objects same as above.) 

A. Some of the previous sections were nailed together, others were 
dovetailed or interlocked at the four corners, and could not easily be 
broken, while the one-piece section is very liable to break at the fiber 


joints 
Q. 43. In your opinion, does a section nailed or dovetailed at the 
joints make a more solid or firm section than the Forncrook section? 


A. The nailed section is much stronger ; the dovetailed I can see 
no material difference as to the strength, only that the dovetailed 
one may be easily put together again if it breaks. 

Q. 44. Then, in your opinion, a nailed section is a firmer, a 
stronger, and a more solid section than the Forncrook section ‘ 

A. Muclr so. 

Q. 45. Then, sir, why did you advertise to the public as in “ Ex- 
hibit 14” these words: “ ‘These sections are made from a single piece 
of lumber, and make a more solid and firmer section than if either 
nailed or dovetailed ?” 

A. Because they were not as liable in getting out of shape previ- 

ous to being filled with honey, but, as in my opinion, did 
106 not add to the strength, and, furthermore, as an advertise- 
ment to induce people to purchase them. 

Q. 46. Is that the only explanation you have to make? 

A. That is all. 

Q. 47. Are not the solidity and firmness of a section, in your 
opinion, qualities that make up its strength ? 

A. It is not. 

Q. 48. How long have you been familiar with bee-hives and sec- 
tional honey frames? 

A. About ten years. 

©. 49. When did Forncrook first show you a thin strip of wood 
with 3 transverse grooves scored across it? 

A. In February or March, 1878. 

Q. 50. Then your testimony that he first showed you the strips in 
the fall of 1877 is a part of your mistake as to date’ 

A. Yes, sir. 

Q. 51. When was the machinery constructed and the section com- 
pleted as it now is placed on the market for sale ? 

A. It is placed on the market then different than now. 

Q. 52. What did you mean in your direct examination by saying 
that the machinery was constructed and the section completed, as 
is now placed on the market for sale,some time in December, 1877? 

A. It was a mistake on my part of date of one year. 

(). a0. Do you mean now that the machinery was constructed and 
the section completed, as is now placed on the market for sale, some 
time in December, 1878? 

A. I say now it was in November or December, 1878? 

Q. 54. How early were perfected samples made? 


» 


a 
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A. I have no recollections earlier than that date. 
Q. 55. What, then, di’ you mean in your direct examination by 
saying that perfected samples were mi ade as early as September, 
a 
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1877 * 
A. It was only a discrepancy as to the manner of the side inset 
between the perfected section and the previous samples. 

Q. 56. Were these sections manufactured with a beveled inset in 
1878? 

A. I don’t know; I never saw any. 

Q.57. What do you mean by a distinction between the 
107 _— perfected sections and the previous samples? 

To mean that the perfected section was made with the 
side inset running part way across and that the previous samples 
were made by sawing the insets clear to the corner, to the best of my 
recollection. 

Q. 58. When you began to manufacture the sections with ma- 
chinery how was the inset made ? 

A. By sawing the inset clear to the corner. 

Q. 59. How soon after you began to manufacture wus the change 
made with respect to the insets? 

A. A few days or perhaps a week or so; possibly two or three 
weeks. 

Q. 60. Did you thereafter manufacture all the sections that you 
made with the inset in the latter way ? 

A. I think they al! were—that is, all that were cut clear across with 
asaw. I think there was others that were manufactured and cut 
after that with the inset running clear across, but cut with a rab-itting 
head by running the m: aterial twice, as they were ordered in that 
manner. 

Q. 61. When was it that you first had a couversation with Forn- 
crook in relation to making one-piece sections from strawberry-box 
material ? 

A. I think it was in June or July of 1876 or 1877; I can’t say 
which. 

Q. 62. In your interference as to the one-piece section did you 
claim that the invention was an invention by Lewis and Parks on 
any ground other than that it was the product of your machine ? 


(Defendant’s counsel objects that the question is incompetent and 
irrelevant.) 


A. I don’t remember of any. 

Q. 65. Did you in that interference claim that the invention was 
yours or Lewis and Parks’ on the ground of your making sugges- 
tions to Forncrook as to the invention ? 


(Defendant’s counsel objects that the question was incompetent 
and irrelevant.) 


A. I don’t know as we made that claim, but we made suggestions 
to Forncrook. 

108 (. 64. Have you stated in your direct examination all the 

suggestions you made to Forncrook ? : 
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(. 66. Did you make any suggestion » him about the guide 


proove 

A. ( nity as to thy cheape S| and best \\ LO lo it. 

(). 67. What did you mean, then, by t fying In your direct ex- 
amination that nothing was said about the guide groove between 
you? 

A. | mean that there was noth ne s is rt cards its bi ing novel 
or new; they were merely suggestions to the mode or manner of 
doing it 

(). 6S. When did vou first see a sect e Exhibit No. ] 

A. Yesterday. 

M 69. Who made thi section ? 
A. There was three of us had a hand making 1 


] 2, 
(). 70. Whose invention ts it? 
A. I do not know as it is anvbodv’s 
@. 71. When did you first see “ Exhibit No. 4° 
A. | never have seen it until yeste 
Q. 72. Whose invention is No. 4? 
A. I don’t know and don’t know as it is an invention. 
(J. 12. W hie n did you first see bexhil lt NO »? 
A. It was some two or three days ago that I first saw this partie 


ular exhibit, but I have seen this same kind eight or ten years 
). 74. When did you first see Exhibit No. 67 

A. The same answer as the last 

Q. 7A When did you first see Exhibit No. 8 

A. As regards this particular exhibit two or three days ago, but 
as regards the same kind some SIX Vears ago 

(). 76. Can you state the different manufactures of sections 
109 = iitke “4,” “5,” “6.” “7,” and “1,” respectively? 

A. “6” and “5” and “4” | have manufactured, and “6” 
ma ea" .3 have known to be manufactured by A. 1. Root—sales— 
James Heddon, and others, with the exception that “5” may have 
always had the guide groove; these sections “5” and “6” are the 
same that the parties manufactured I have named, except the same 
parties may have had the guide groove in ail the sections of that 
kind; I make them both ways, as they are ordered, with or without 
the guide groove. 

X Q. 77. Were these sections known to you at the — Forncrook 
began to work upon his sections ? | 

A. They were. 

X Q. 78. When did you first see Exhibit No. 10” 

A. Some 2 or 3 days ago. 

(). 79. When did you first see sections like it? 

A. I never saw any like it in all respects 

(). 80. In your opinion, is the Forncrook section a useful and 
valuable improvement over No. 10? 

10—225 
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Defendant’s counsel objects as incompetent and irrelevant and not 
a proper question for cross-examination. 


A. I would pref r it: so far as material and construction are con- 
cerned, it is. 

4 (). Sl. State, if you can, the different respects in which the 
Forncrook section is an improvement over No. 10? 


Def ndant’s counsel objects Same as to last question. 


A. It is more easily put together than Exhibit No. 10. 

X Q. 82. Is it better or stronger when put together’? 

A. | don’t consider it is any stronger; it is better if made of good 
material. 

X (). 83. Is the method of joining the corners by dentated notches 
better than nailing, as in Exhibit No. 10? 

A. It is more convenient, but not any stronger. 

Q. 84. Can you testify about how many or how many of 
110 ~s sections like the Forncrook section you or your firm have 
manufactured and sold to the public ? 

A. I can’t tell without looking through my books, and I can’t even 
approximate the number. 

X Q. 85. You have said that you manufactured in the neighbor- 
hood of 400,000 up to the time of the interference. State, as nearly 
as you can, how many you have manufactured and sold since the 
interference. 

Defendant's counsel objects as to the question as irrelevant. 


A. Four or five hundred thousand, I should judge. I can only 
give a rough guess. 

©. 86. Does either one of Exhibits 1, 4, 5,6, 8, and 10 unite all 
features of the Forncrook section ? 

A. No, sir. . 

Q. 87. When you entered upon the manufacture of honey sections 
for sale to the public why didn’t you manufacture sections of one of 
the kinds of the last-named exhibits ? 


Defendant’s counsel objects to the question as incompetent, irrele- 
vant, and immaterial and because the question is indefinite and 
uncertain. 

A. Four, 5, and 6 we did manufacture and do manufacture still: 

Q. 88. Did you manufacture 4, 5, and 6 at the same time you were 
manufacturing and selling the Fornerook section ? 

Defendant's counsel objects as irrelevant and immaterial. 

A. Yes, sir. 

Q. 89. What proportion of your whole manufactures of one-piece 
honey sections were Forncrook sections and what proportion were 
sections of another kind during the whole period since the Forn- 
crcok section was made ? ; 

11] Defendant’s counsel objects on the ground that the question 
is irrelevant, incompetent, and immaterial. 


A. I should say about one of Forncrook’s to four of the others. 
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SD. When did you first see lexh pit No S| 
} 


’ 
\. Some two or three days ayo 


Q. 91. When did you first see a section like it ? 

A. Six years ago. 

(. 92. Where? 

A. Milwaukee. 

(). 93. Where-bouts in Milwauke 

A. On Grand Ave. 

() 94. Who showed it to you ¢ 

A. I saw them with honey in them placed in front of a grocery 
store, and stopped and examin th rr) particularly LO Set how they 
were made. 

©. 95. Are such sections manufactured and sold to the public? 

A. Can't Say that thi VY are Low . 

©. 96. Wi re they then, six years ago 

3 don't know. have known of f having heen manutact- 
ured since. : 

() 97. Who by 

A. We had price-lists and samples from different parties. I can 
only remember the name of one of thi parties | think it was B reh 
of Michigan. 

Q. 97a. Are they manufactured and sold now ? 


\. | don’t know. 
(). 9S. Do you know who made this particular exh! 
A. No, sir. 
(). 99. Are you acquainted with one-piece honey sections manu- 
factured by Root, the defendant in th cause ¢ | 
A. I never have seen any that | knew were from him. 

J. LOU, Do you know anvybod\ who manulactures one-piece honey 
sections like Exhibit No. 12? | | 

A. | have known A. |. Root, of Medina, Ohio, to advertise 

them. 
112 ©. 101. How does Exhibit No. 12 differ from the Forn- 
crook section ‘4 

A. It has square-cut cross-grooves instead of angular 
culide grooves, and has side insets for the entrance of | 
what represents the bottom of the section: Fornerook’s has what 
th y eall right and left hand dovetailing Lue others not. 

(J. LO. You say you know nothing directly about sali ~ of OlleG- 
plece sections by Mr. Root ‘4 

A. No, sir; I never bought any of him 

Q. 103. Are you still making one-piece sections in your e 
ment ? 

A. Yes, sir. 

(). 104. According to what pattern ¢ 

A. We are making them according to Ix. No. 7. 

(). 105. Any other? 

A. I make another aecording to a pattern I now produce, marked 
Forncrook’s Exhibit No. 1; these are the only ones. 

(©. 106. How does Ex. No. 7 differ from the Fornecrook sections ? 
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A. It has no side entrance—insets for bee entrance—nor guide 
grooves. 

Q. 107. How does Forncrook’s Ex. 1 differ from the Forncrook 
section ? 

A. Tt has no side inset for bee entrance or guide grooves; it has 
two holes in the bottom for bee entrance. 

—. 108. How large a proportion of your whole present manu- 
facture of hive sections are one-piece sections ? 


Defendant’s counsel objects, as the question 1s incompetent, irrele- 
vant, and immaterial. 
A. Probably four or five per cent. 
— 109. What do you understand by the terms dependant co- 
operation as used in your direct examination ? 
ft That it dep nds on all the features of the section combined. 


1135 Redirect examination of Mr. Lewis by counsel for defend- 
ant: 


Q. 1. In your direct examination, in speaking of the conversations 
had with Mr. Fornerook in relation to the one-piece section, and as 
to the time when the same was made, sold, and advertised by your 
firm, you stated that these things occurred in the year 1877, and in 
your cross-exam ination you corrected the time given by stating 
that these things all occurred in 1878. Do you know about the 
time that Mr. Forncrook made application for a patent on the one- 
piece section ? 

Complainant’s counsel objects that this is not a proper question 
for a redirect examination. 

A. I think it was the 13th day of May, 1878; I will correct it by 
saying that I don’t know when it was. ; 

Q. 2. When was this one-piece section made and this advertising 
done and these sales. of the one-piece section made by Lewis and 
Parks, with reference to the time of Forncrook’s application for his 
patent ? 

A. I know that the sales were made previous to Fornecrook’s ap- 
plication. 

Q. 3. Then if Forncrook’s application was made in 1873 fora 
patent were the sales spoken of — you made in the year previous? 


Question objected to as leading and as assuming facts not proved. 


A. They were. 
Q. 4. Did Lewis and Parks ever make any application for a patent 
on the one-piece section ? 
' A. We did not. 
114 Q. 5. You stated in your cross-examination that at the time 
you made an application for a patent on a machine for scor- 
ing sections that you then considered the one-piece section an im- 
provement over sections theretofore known. Do you now consider 
that it has more utility than some other sections then in use? 
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of sealing them up and directing them, the said depositions, with 
the exhibits thereto ; hed. to the elerk of the circuit court of the 
LU nite ] States for the northern district of Olio. 


[In witness whereof I have hereunto subscribed my name this 20th 
day of S pt., A. D). 1883. 


GEO. E. GILES, 


f Ovnirvn ssTONne 7" by Stipulation. 
117 ForRNCROOK’S Exutrpit No 
No. 243.674 
lie Unrrep STATES OF AMERICA. 


To all whom these pres Hts shall COlIe 


5 


Whereas James Fornerook. of Watertown. Wisconsin, has pre- 
sented LO the Commission: Pr ae Pat nts a po etition pr wing tor the 
grant of letters patent for an alleged new and useful improvement 


in sectional honey frames, a description of which invention is con- 
tained in the specification, of which a copy is 


hereunto annexed 
and made a part hereof, 


and has complied with the various re- 
quirements of law in such cases made and provided ; and whereas, 
upon due examination made, the said claimant is adjudged to be 
justly entitled to a patent under the law: 

Now, seamen these letters patent are to grant unto the said 
James Forncrook, — heirs or assigns, for the term of seventeen vears 
from the 28th day of June, one thousand eight hundred and eighty- 
one, the exclusive right to make, use, and vend the said invention 
throughout the United States and the territories thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed,at the city of Washington, 
this twenty-eighth day of June, in the year of our Lord one thou- 
sand eight hundred and eighty-one, and the Independence of 
the United States of America the one hundred and fifth. 

| SEAL. | A. BELL, 
Acting Secre lary of the Interior. 
Countersigned : | 


ik. M. MARBLE, 


( omm IssiOnNe 4 of Pate nts. 
(Here follows diagram marked p. 118.) 
119 UNITED STATES PATENT OFFICE. 


JAMES ForNcCROOK, of Watertown, Wisconsin. 


Se ctional a Frame. 
Specification forming part of Letters Patent No. 243,674, dated June 
28, 1881. Ap plicati ion filed May 13, 1879. 
To all whom it may concern : 


Be it known that I, James Forncrook, of Watertown, in the county 
of Jefferson and State of Wisconsin, have invented c ertain new and 
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by means of the interlocking teeth formed thereon. In one of these 
spaces, betwer hn two of the Prooves C, and preferably that which will 
form the top of the frame when placed in the hive, is formed a lon- 
gitudinal groove, d, for the guide strip, which makes a secure point 
of attachment for the comb when the bees begin to build in the 
frames set sidé by side in the hive with the parts of the frame con- 
taining the recesses 6 b at.top. These frames meet a want long felt 
bv bee keepers, as those in common use are either dovetailed or 
nailed together at the corners. and, if set up at the manufactory, 
form a large bulk for transportation and are very lable to breakage 
in handling; but if sold to the user in pieces to be put together by 
him the numerous Joints to be made cause loss of time and produce 
a very fragile article when finished, which loses its rectangular shape 
with the slightest rough usage, as the joints at the corners lack the 
necessary strength and rigidity to hold them in shape. My frame 
will be found to pos-ess none of the above-named defects, as it is 1n- 
tended for transportation In solid packages before being set up, and 
when set up possess Ss creal strength and rigidity, preserving its form 
without difficulty during all the rough handling to which such 
frames are frequently subjected: Having thus described my inven- 
tion, | claim as new, and desire to secure by letters patent, the fol- 
lowing: As a new article of manufacture, a blank for honey frames 
formed of a single piece of wood, having transverse angular 
122 ~—s grooves c, longitud-nal groove d, and recesses b, all arranged 
in the manner shown and described. 
In testimony that I claim the foregoing I have hereunto set my 
hand and seal this 6th day of May, 1879. 
JAMES FORNCROOK. [1. s.] 
Witnesses: 
J. H. BOLLES, 
M. WILLIS P. KEYES. 


1238 (> ForNcCROOK’s Exutpit No. 6. 


Something more about one-piece sections. How long have they 
been practically in use? 


One=-pii cf Nee fiona. Mad, ry 1873. 1876, and 1877. 


J. A. OSBORNE: As you request me to give particulars regarding 
section honey boxes made of one piece of wood, I will say that I gave 
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a description in Gleanings for April, 1876, of a box that I then made. 
I know that it was the first that | ever heard of made of one piece 
of wood. I inclose you o patterns of boxes that | made of one piece. 
You will find them No. 1,2,and 3. No.1 1 had used for three years 
before 1876; No. Z I had used for one year before LS/6; No. 3 | 
made in 1877. Nos. 1 and 2 are made of strawberry-case covers, 
ripped into narrow strips and sawed at the corners half through, as 
described in Gleanings—much the same, or so near that it would 
take a smart man to tell the difference between the ones now made 
and patented by Jas. Forncrook and others, for when my little girl 
saw in the bee magazine the one-piece section she said, “ Oh, pa! 
they are making your frames for honey now.” The No. 3 is made 
of strawberry boxes, of one piece also, but much thinner stuff, which 
I now almost entirely make, as they please much better. 

[ do not know of any one in this place using the same one-piece 
section but the Rev. Mrs. Colton. I made some 100 for her some 
years ago, and she made the rest herself after that, but she is now in 
Florida. If I can find any more soon I will let you know. 

ALEXIS FIDDES. 

Centralia, Ill., May 11, 1883. 


FRIEND Frppes: We bee keepers surely owe you vote of 
124 thanks for your invention. I presume your letter, which was 
given in our journal, was what turned the attention of so 
many to this subject, and as it appeared so long ago in public print 
no one can very well say the matter was not fully understood by 
bee keepers generally,and for one I feel like saying “ Many thanks.’ 
We have also, in addition to the above, the following from friend 
McGonnell: 

FRIEND Roor: I have not heard from my brother. He is in the 
oil regions somewhere and hard to reach; but the latter part of the 
year after I sent him the plank his shop burned down, and the 
coming winter he lost all of his bees, so it is doubtful if he ever made 
any of the one-piece sections. From what I can understand from 
vour letter Forncrook claims cutting the entrance in the plank be- 
fore ripping up. Now, if that is the case, I think we had something 
of some value. I made sections in the spring of 1875, and I always 
cut the entrances in the plank before ripping up. I followed that 
plan up to the spring of 1879. I have the bits that I cut the grooves 
with yet, and I think I can furnish some pieces of the sections that 
I cut eight years ago. I have some that I cut 6 years ago, which I 
will send you. The pieces that I send you were on a hive that | 
had at the Pennsylvania State agricultural fair at Erie, in 1877. 
You ask me how much you would have to pay me besides my ex- 
penses to come and make deposition to what I know about the case, 
to which I shall say, nothing besides expenses, which would include 
railroad fare and board while there. I would not ask that if I could 
afford it. If what I know is of any value to you let me know and 
I will do all I can for you. 

J. McGONNELL. 

Waterford, Pa., Aug. 13, 1885 
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125 A. I. Roor’s Exurair No. 15. 
Seclion Frames and Honey Boxes. 


FRIEND Root: I see by Gleanings for March that J. I. Johnson, 
Palmyra, N. Y., asks a preventive of bees running the combs to- 
gether in section boxes. I will t . you what I did last summer and 
it worked toa charm. I had 8 stands of bees in double hives, my 
own make, Quimby suspended eee 20 frames in hive. I made 
100 Ibs. box, 150 in a —s 50 extracted honey. I live on a 
public road, and people cons ly p — wanted a few pounds of 
honey ; of course they had not th in ig » hold it. Well, I thought 
about a section-box; I could get saline to make them of easily, so 
I got some peach-box covers and some strawberry-box stuff, and 
ripped them up in one-inch strips (I suppose you know how a straw- 
berry box is, cut half thro’ at each corner and nailed at one side, but 
the veneer must be wet over night before bending; it then works 
nicely). I then put a piece of comb in the top, 1 inch square 
(would prefer drone comb if white): in some I stuck little bits of Wax 
along the under side of the top. When filled they weighed from 
one to two pounds each. Only two sections out of the 150 lbs. were 
connected. I sold all nry honey at the house for cash—comb honey, 
25 cents; extracted, 20cts. I had more demand for the little sections 
than any other. I put the sections in the frames both front and 
back of the hive. I think the comb foundations for the sections a 
grand hit. One hive made 90 lbs. comb honey. Besides the 300 
Ibs. honey I had 6 swarms from the § hives, making 24 all in good 
order, to start with this spring. 


(LEX. FIDDES. 
P.S.—I may say that I put sections on top, but frost came about 


the middle of Sept. and there was no more honey. 
Centralia, Ill., March 8th, 1876. 


126 A. J. Roor’s Exuripits No. 14. 
G. B. Lewis. Charles E. Parks. 


Lewis and Parks, manufacturers of bee-hives, honey boxes, section 
boxes, section frames, etc., etc. 
WATERTOWN, Wis., 1879. 
To the bee keepers of the United States: 

We desire to say to the bee keepers of the United States that we 
are making a special business of manufacturing the standard Lang- 
stroth bee- hive. dovetailed sections, section honey boxes, «ce. 

We have shipped these hives during the past season to all sections 
from Maine to Colorado, from Minnesota to Texas, and they have 
given universal satis faction. 

Owing to our nearness to the lumber district, to our excellent 
water power, and to our machinery, especially adapted to this par- 
ticular business, we are able to manufacture at prices that defy com- 
petition. 
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We buy our lumber in large lots. ¢ spec ally adapted to this par- 
ticular business, having Ol} hand at thi pres nt time one-half million 
lect. 

We use what is called best dimension, and best common judgment 
being used 1n cutting out so as to not have any loos knots or de- 
fective places in the: material, cutting it with a view of putting the 
best lumber and best face of the lumb« r where most needed. In 


; 
: 


this way we are able to ret A eood bya very low ficure. 

The material is cut and prepared ent : by machinery, so that 
any portion of a hive can be ordered at any time, and will be sure 
to hit. 

Our material for honey boxes, sections, &c., is prepared from first 

clear pine or white bass wood 
127 Sectionsare dovetailed and sandpapered on one side, making 
a very smooth and beautiful 
ver 200.000 of these sections sold during past season. 


We make what is called the one-story eight-and-ten frame and 
two-story eight-and-ten frame hiv 
We make a special busine ss of these s} sO] Langstroth hives, but 


will, however, give estimates on any other kind of hive, but must 
j i 


mn all Cases have il complete sample hive sent us, free of ¢ harge, irom 
which to make our estimates 

A written description will not answer our purpose, and we cannot 
give estimates on any less number than fifty hives of any kind differ- 
ent from the standard Langstroth Nine-tenths of the hives that we 
make are for tight bottoms, as they are generally preferred ; can, 
however, furnish loose bottoms if desired at the same price. 

As there are a great many sizes called the standard Langstroth 
hive, we would say that we got our size of the late Adam Grimm, 
of Jefferson, Wis.. and is as follows: 12 x 18x 104, inside measure, 
for an eight frame hive: for a ten frame 14} x 18 x 104: brood frames 
are 9 x 172, outside measure. 

The lumber which we use is dresse both sides, = inch thick, 
and sawed with fine saws, thus needing but little smoothing with 
plane,and makes a good, perfect hive, in fact, without any trimming, 
but of course looks better if trimmed up a little with plane. 

We advise parties who have never seen our hives to order dne hive 
first, all made complete, as a pattern to nail the others by, and by it 
you can see what material we use, &c., but you can judge from our 
made-up hive what the freight will be on hives in the flat, as rates 

on single hives made up are very high. 
128 Freight on hives not mailed (in flat) is second-class on all 
roads. 

Hives all made up and complete are first-class on the C. N. W. R. 
R.and C. M. & St. P. Most other roads charge twice first-class. 

We can tell our patrons what the freight will be to any point on 
the C. & N. W. R. R. and C. M. & St. P., but not to other points; ex- 
cept on car-load lots. On car-load lots we get special rates right 
through. | 

The hives weigh from 40 to 50 lbs., ac ording to kind ordered. 


— 
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I eight: to Chicago, 30 cents per 100 lbs. on hives made up, and 
25 cents on hives in the flat. Your local agent can tell you what it 
is from Chicago to your several places. 

Do not order hives sent by express without first learning what the 
charges will be, as they are generally so high that it will ‘make the 
hives cost too much. 

We do not send single sample hive in flat, as 1t costs more to pack 
it for shipment than to mail it. 

All sample hives ordered will be sent made up complete. 

Parties ordering should by all means have a sample hive to mail 
after. 

Parties often enquire if the bottom of hive and top of cap are 
each in one piece. They are not. Lumber wide enough for that 
purpose is very expensive and not so good. We make them of two 
pieces tongued and grooved together. In that way they will not 
check and are not so liable to w: arp. The bottom of the hive should 
in no case run, for the reason that if the bottom gets wet and swells 
it will burst the hive apart. 

Lumber does not shrink or swell lengthwise, consequently does 

not damage the hive if put on crosswise, as we place ours. 
129 We want to encourage our patrons to club together, where 

it is possible, and order a car-load, as they will make a great 
saving in cost of freight. 

We can get about 250 complete made-up hives in a car, and a 
large quantity of extras in the shape of honey boxes, dovetailed sec- 
tions, section frames, «ce. 

In the flat (not nailed) we can get the material for 500 hives in a 
car. By clubbing together in this way you get the advantage of low 
freight, as well as our discount. 

It will take but little effort in most localities to get enough orders 
for a car-load. 

A number of places last season received enough in small orders 
to make a car-load, and by clubbing together they could have got 
their stuff at much less in freight and discount, making their hives 
much cheaper. 

We desire to call particular attention to writing and ordering 
goods. Write plainly your name, post office, county, & State. Write 
plainly the railroad depot to which your goods are to be shipped, 
and also say what county and State the depot isin. If you have 
any choice of railroads say what ones we shall ship over. ‘We often 
get letters written at one place and mailed at another, and find that 
neither place has any railroad, and yet parties are so careless as to 
not advise us where to ship. A close observance of these suggestions 
will save us much trouble and annoyance, and insure greater dis- 
patch and more accuracy to our customers. 

We respectfully urge our patrons to order as early as possible. Do 
not wait until your bees are swarming before you order, as mé iny did 
last season. We are constantly manufacturing and generally have 
a good many stored, but when the rush comes it usually exhausts 

our store, and many are disappointed. 
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130 Last season we were entirely unable to meet the demand 
during the spring, and many were not supplied. 

We have, however, increased our capacity for manufacturing and 
storing and are better prepared than ever to meet the demand. 
There will be a brood-frame support furnished with each hive to 
place in the bottom. They are not fastens dd, SO if you do not want 
them you can easily remove them; for them we make no extra 
charge. 

The end pieces to hive, for support of brood frames, are notched. 
If parties do not desire them notched they can easily evt the notches 
away and it does not make them too narrow. One-half of the 
number of end pieces are a little over } of an inch narrower than 
the others; they are for the front ends, and are-to be raised from the 
bottom, thus making the bee entrance 

The entrance blocks are to be laid Ol} the outside, governing the 
s1ze of the entrance. One of our customers last year, not under- 
standing the use of the entrance blocks, nailed them on for handles. 

When shipping in the flat we do not sort the brood-frame stuff, 
but put in enough to make it hold-out. 


Pric List 
,ice- Lstet. 


Standard Langstroth movable frame bee-hives, honey boxes, section 
boxes, section frames, ete., ete. 


. ; ¥c 


Lewis’ sections and honey boxes. Something new; our own in- 
vention. 


These sections are made from a single piece of lumber and make 

a more solid and firmer section than if either nailed or dovetailed. 

They can be put together much more rapidly and make a 

131 more finished-luoking section than any other kind. We 

make, also, all kinds of honey boxes in the same way, only 

2 pieces in a box, without nails or glue and without tinning in the 
class. 

Owing to the peculiar construction of these sections postage Is 
high. We will mail 2 sample sections to any address upon receipt 
of 15 cents, and 1 honey box for twenty-five cents. 

Freight is no higher than on common sections and boxes. Lewis’ 
sections. $7.50 to $10 per L.OOO: Lewis honey boxes. S| per LOU 
added to prices on page eight. 

The price of our one-story hive (see page 7) should be understood 
to include a 7-inch cap for surplus honey. Parties desiring material 
for plain prize sections, one side sandpapered, can have them @ 
$4.50 to $5.50 per one thousand sections. 

We use seasoned lumber in everything we make. Parties desir- 
ing further information than this circular gives will please inclose 
a three-cent stamp for reply. 
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132 Ci rtificate. 


[NITED STATES Or AMERICA, | 
Northern District of Ohio, 


» SO * 
ee 


I, Augustus J. Ricks, clerk of the circuit court of the United 
States for said district, do hereby certify the above and foregoing to 
be a true, correct, and complete transcript of the record of all the 
proceedings had in said court in the cause wherein James Forncrook 
is the complainant and Amos I. Root is defendant, as the same ap- 
pears from the files and records of said court now remaining in my 
custody. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office in Cleveland, in said district, this 
first day of May, A. D. 1885, and in the one hundred and ninth year 
of the Independence of the United States of America. 

[Seal of the Circuit Court, North’n Dist. of Ohi 


AUGUSTUS J. RICKS, Clerk. 


Endorsed on cover: N. Ohio C. C. U.S. No. 225. James Forn- 
crook, appellant, vs. Amos I. Root. Filed May 4, 1885. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1=s7. 


No. 225. 


JAMES ForNCROOK vs. Amos I. Roor. 


lt is hereby stipulated between the solicitors for the appellant and 


appellee that patent No. 157,475, granted to Hutchins, December 
Sth, 1874, was a part of the record of the defendant in the court 
below, and that by mistake it failed to be certified up by the clerk 


of said court 
[t is therefore agreed between the solicitors that the same may 
become a part of the record in the Supreme Court, and be used at 
the hearing with the same effect as if it had been certified up with 
the balance of the record. 
Dated Oct. 5, ’87 
WM. 'P. WELLS, 
Solicitor for Appellant. 
M. D. LEGGETT, 
Solicitor for Appellee. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 

To all persons to whom these presents shall come, Greetin 

This is to certify that the annexed is a true copy from the records 
of this oftice of the letters patent granter Louis Hutchins, December 
8, 1874, number 157,473, for improv in the manufacture of 
boxes. | 

[In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 3lst day 
of August,in the year of our Lord one thousand eight hundred and 
eighty- three, and of the Independence of the United States the one 
hundred and elghth. 

Seal Patent Office United States of Am: 


~ 
_—" 


~ 
— 


kK. M. MARBLE, 


f am MISSION ig 
No. 157 475 


The United States of America to all to whom these presents shall 
come. 

Whereas H. Wesley Hutchins, of Livermore Falls, Maine, has 
presented to the Commissioner of Patents a petition praying for the 
grant of = tters patent for an alleged new and useful improvement 
in the manufacture of boxes (he having assigned his right, title, and 
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interest in said improvement to Louise Hutchins, of East Livermore, 
Maine), a description of which invention is contained in the specifi- 
eation of which a copy is hereunto annexed and inade a part hereof, 
and has complied with the various requirements of law in such cases 
minade and provided ; and 

Whereas upon due examination made the : said claimant is ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said 
Louise Hutchins, her heirs or assigns for the term of seventeen vears 
from the eighth day of December, one thousand eight hundred and 
seventy-four, the exclusive right to make, use, and vend the said 
invention throughout the United States and the Territories thereof. 

In testimony whereof | have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this eighth day of December, in the year of our Lord one thousand 
eight hundred and seventy-four, and of the Independence of the 
United States of Ameri ca the nine ty-ninth. 

[Seal Patent Office United States of America 
b. R. COWEN, 
Acting Secretary of the Interior. 
( ounte - izned : 
J. M. THATCHER, 


Commissioner of Patenis. 


(Here follows diagrams, folios 4, 5, 6.) 


UNITED STATES PATENT OFFICE. 


H. Westey Hurcuins, of Livermore Falls, assignor to Louise 
Hutchins, of East Livermore, Maine. 


Improvement in the Manuiacture ot Boxe $. 


Specification forming part of Letters Patent No. 157,473, dated De- 
cember 8, 1874; application filed September 24, 1873. 


To all whom it may concern: 

Be it known that I, H. Wesley Hutchins, of Livermore Falls, in 
the county of Androscoggin and State of Maine, have invented an 
improvement in the manufacture of boxes; and I do hereby declare 
the followins y lo be a full, cle ar, and exact de SC ription of the same, 
reference being made to the accompanying drawings forming part 
of this specification, in whic Breen 

Figure 1 is a front view of a piece of seale-board which forms the 
sides of my improved box. Fig. 2 is an edge view, in section, of the 
piece which forms either the top or bottom of the box. Fig. 3 is a 
side elevation of my improved machine for makiug the scale-board 
shown in Fig. 1. Fig. 4 is a top-plan view of the same. F ig. Sis a 
sectional end view of the shaft ¢ arrying the wheels provided with 
cutters. Figs. 6 and 7 are views of the notching-cutters. Fig. 8 is 
a detailed view of the scaling-knife, the feed- roll. We, 

Same letters show like parts. 


3 Sheets--Sheet }. 
H. W. HUTCHINS. 
Manufacture of Soxes. 


No.157,473. Patented Dec. 8, 1874, 
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The object of my invention is to produce a method and machine 
for the 1) inufacture of thin wood strips ors ‘ale-board. LO be used in} 
the making of boxes for a variety of nul noses, 

My invention consists in such an arrangement of machinery as 
that a log of wood can be cut into thin SUL ps, tongued and rrooved 
along the edges of the strip, and scored at the proper points, at one 
and the Sate operation of the machine he tonguing and frouy- 
ing of the edges of the strip is in order that, when the strip is folded 
or bent In thi shape to form the sides of a box, the tongues and 
grooves will match each other, and so render their union stronger. 
The scoring of the strip of scale-bo ird is to render it easy to bend 
the strip at such points as will form three of the angles of the sides 


A piece or strip of board thus made is illustrated at Fig. 1, A B 
showing the channels, and C C the tongues and grooves. a shows 
the fixed knife by which the seale-board is cut from the log. It is 
securely set 1n a strong frame, 6, and it moves upon tracks ¢c, having 
shoes d to fit the same. ‘Lhe manner and purpose of this movement 
will be hereinafter described. e and f show two short shafts. These 
proj cl through the sides of the frame 6 lhe shaft e is provided 
with screw-threads, which work in corresponding serew-threads in 
the frame. ‘Thus they can be brought nearer to or removed farther 
from each other within the frame }, as desired. Between the ends 


of these two shafts is placed the log to be operated upon. When so 


laced. the shaft e is turned inward bv its erank until itis held 
firmly griped between the inner ends of thetwoshafts e and f. ‘The 


yr 
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head of the shaft t Curries a projecting }) ITLL, hy, in order LO secure 
the proper rotation of the log with the shaft \ set-serew, i, holds 
the shaft e from being screwed outwardly, and so loosening the log 
between the ends of the two shafts Snows a carriage, having 
tracks /, with shoes similar to those shown bv d and ¢, before de- 
scribed. This carriage has a shaft, /, set in proper bearings on the 


, | 


carriage and having rigidly attached to it two rotary disks, m m’. 
These disks Carry projections n. These two disks are adjustable 
upon the shaft / horizontally, according to the distance apart at 
which it is desired to place then. Attached to this carriage, also, 
ure the scoring-knives or channel-cutters o. ‘These two carriages ) 
and d move upon their tracks from or toward each other within the 
frame 6. Extending from the one to the other of these carriages 1s 
the rod p, having cut upon its exterior a right and left screw. 

[It is evident that when rotated in one direction this screw, fitting 
corresponding female screws in the carriages, will cause the car- 
riages to approach each other, and the reverse when operated 1th 
another direction. 

Rotation is given to the screw by means of a beveled gear, gq, 
which, being rigidly attached to it, meshes with another beveled 
cear, r, rigidly set on the shaft s. Thus, it will be seen, when the 
shaft s is made to rotate the shaft p revolves also, causing the car- 


! 


riages j and d to move in conformity to the direction in which shaft 


p revolves. | 3 
The operation is as follows: Place the block of wood between the 
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ends of the shafts f and e, as described, and tighten it therein, as 
specified. When the operation begins the diameter of the block or 
log will just fill the space between the cutter a and the devices n and 
0 upon the carriage j. The block is rotated toward the scale-board 
cutter a. Thus, after a partial revolution, the block is tongued and 
grooved, as well as scored or channeled, before the scale is cut from 
the log. In other words, the tonguing and grooving and scoring 
devices have the solid uncut wood of the log to operate upon. As 
the scale-board is cut from the log and the log diminished in diam- 
eter, the carriages d and j are constantly drawn toward each other 
by the rotation of the right-and-left screw-shaft p, so that the differ- 
ent devices for making the tongued and grooved and scored board 
are all at the time kept in proper contact with the lumber. Thus 
the operation is continued until the block is used up. A guide-roll, 
t, throws the scale-board out between it and the cutter a, and also 
operates as a feed-roli. At each end of the cutter a is set a small 
knife, u, which projects slightly into the ends of the log in advance 
of the cutter a and starts the board, and also imparts a bevel or finish 
to the edges. 

The devices to perform the tonguing and grooving are shown, on 
an enlarged scale, in Figs. 6 and 7. They consist of three sides so 
shaped as to cut a rectangular recess, and with one open side, out of 
which the small piece of wood cut from the log may fall. 

Fig. 5 shows a section of the shaft / with a feather which fits a 
slot in the disks m and m’, and by which they are caused to rotate 
with the shaft. } 

[ desire to specify that the cutters, such as shown in Figs. 6 and 
7, can be so shaped as to cut in the wood match points, and also 
have one of the projecting sides so extended as to slip the ecard, in 
order to form the complete match in the card, the cards themselves 
to be cut to the proper widths as the board leaves the machine. 

When the board is cut for the manufacture’of boxes, it is evident 
that, as 1t leaves the machine, it can be severed into the proper 
widths for the size of the box desired to be made from it. The dif- 
ferent widths then require only to be bent at the points where the 
scoring is made, the tongues and grooves wet with glue, and matched, 
in order to be formed into the entire sides of the box. 

It should be said that the channels made by the scorers o extend 
only partially through the thickness of theseale-board. These sides 
thus formed are then placed around a shouldered or rabbeted bot- 
tom or top piece of a ‘box properly fastened thereto, and the box is 
completed. 

A view of these bottom and top pieces is shown in Fig. 2. 

What I claim as my invention, and desire to secure by letters 
ao 1s— 

The cutters n upon the rotary disks mm’, in connection with 
the stationary scoring devices 0, to operate as herein described. 

In combination with the cutters n and scorers o, the scale-board 
cutter a, operating as described. : 

3. The carriages d and j, moving upon tracks c k, and operated 


simultaneously by the screw-shaft Pp, in combination with the cutters 
n, scorers 0, and seale-board knife a, as herein described. 

1. The method of manufacturing wooden boxes by tonguing, 
gerooving, and scoring the wood to form the sides thereof before the 
same Is separated from the log, and then cutting the said sides from 
au rotating log of wood, then bending the same into proper form, 
uniting the ends of the sides, and hitting the sides thus formed around 
a trabbeted bottom piece, as herein at scribe d, 

H. WESLEY HUTCHINS. 

Witnesses : 

J. W. BATON. 
JOHN C. EATON. 


UNITED STATES OF AMERICA, 
Northern District of Oh L0, astern Dir ision . 


|, Augustus J. Ricks, clerk of the circuit court of the United States 
hereby certify that the letters 
patent and specifications No. 157, cranted to Louise Hutchins, 
December 8th, 1874, for improvement in the manufacture of boxes, 
hereto attached, was read as part of the evidence on the trial of the 
case wherein James Forncrook ts complainant and Amos I. Root is 
defendant, but was not formally filed so as to become part of the 
record, but by the stipulation of counsel herewith transmitted be- 
comes a part of the record now in iny custody and control and 
should be incorporated in the transcript of record in said case hereto- 
fore certified by me. 

In witness whereof I have hereunto affixed my official signature 
and seal, at my office, in Cleveland, in said district, on the 8th day 
of October, A. D. 1887, and in the 112th year of the Independence 
of the United States. 

[Seal of the Circuit Court of the United States Northern Dist. of Ohio 
AUGUSTUS J. RICKS, Clerk. 

[Endorsed:] Supreme Court U.S. 1887, Octoberterm. No. 225. 
James Forncrvok, app’t, vs. Amos I. Root. Stipulation of counsel & 
addition to record. 

[Stamped:] Office Supreme Court U. 8. Filed Oct. 11, 1887. 
James H. McKenney, clerk. 
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Supreme Court of the United States. 


OCTOBER TERM, 1887. 


©. 2258. 


JAMES FORNCROOK, Appe.uant. 
v8. 
AMOS I. ROOT. AppEe.Lues. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE NORTHERN DISTRICT OF OHIO. 


BRIEF FOR APPEL#ANT. 


STATEMENT OF CASE. 


This is the usual bill in Equity for the infringement of a patent for 
an improvement in Sectional Honey-Frames, granted to appellant 
June 28th, 1881, on an application filed May 13th, 1879, and for an 
account. 

The patent, No. 243,674, is found in the record, pp. 78, 79, 80. 
(Forncrook’s Exhibit, No. 2). 

The specifications of the patent describe “an improvement in sec- 
tional honey frames. The object being so to construct them that they 
shall be stronger and in a more portable form than the frames now 
used for such purposes ; and the invention consists, essentially, a form- 
ing the frame from a single blank or piece of material, having all the 
necessary grooves and recesses required to furm a complete frame, cut 
in it, the ends of the blank being notched and dentated and angular 
grooves cut across it at those points which are to form the corners, 
The drawing of one of the blanks (figure 1 in patent), is thus: 
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This description of the invention, as a frame formed from a blank, 
is carried through the specifications. Thus “the blanks for these frames 
are preferably formed from some light tasteless wood,” etc. “ The 
blanks A are cut from this material,” ete. “ When the blank is bent 
into the form of a frame,” ete. “ These frames meet a want long felt 
by beekeepers, as those in common use are either dovetailed or nailed 
together at the corners, and if set up at the manufactory form a large 
bulk for transportation and are very liable to breakage in handling ; 
but if sold to the user in pieces to be put together by him, the nnu- 
merous joints to be made cause loss of time and produce a very fragile 
article when finished, which loses its rectangular shape with the slight- 
est rough usage, as the joints at the corners lack the necessary strength 
and rigidity to hold them in shape.” 

“My frame will be found to possess none of the above named de- 
fects,” ete, 

The claim is as follows: “ As a new article of manufacture a blank 
for honey-frames formed of a single piece of wood having transverse 
angular grooves c, longitudinal grooves d, and recesses b, all arranged 
in the manner shown and described.” 

The answer (Record, p. 5) alleges the following defences : 


I. Denial of value, utility and novelty. (Paragraph 2.) 


II. Description in prior printed publications. (Paragraphs 3, 4, 
5, 6.) 


Ill. Description in letters patent, issued to Louise Hutchins, as 
assignee of H. Wesley Hutchins, December 8, 1874, No. 157,473. 
(Paragraph 7.) 


[V. Denial of invention by appellant, and prior knowledge by vari- 
ous persons. (Paragraph 8.) 


V. Public use by various persons, more than two years before ap- 
plication by appellant for a patent. (Paragraph 9.) 


VI. Abandonment and dedication to public use. (Paragraph 10.) 


VIl. Denial of infringement. (Paragraph 11.) 


Upon the hearing in the Circuit Court the bill was dismissed. The 
opinion of the Court (Record, pp. 11, 12, 13, 14) places the decision 
on the ground of want of novelty; holds that appellant’s invention 
was anticipated (1) by a device of Alexander Fiddes, one of the per- 


-_— *. 


sons named in the answer, and (2) by the Hutchins’ patent, set up in 
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the answer. 

As the decree dismissed the bill generally, presumptively all the 
defences alleged in the answer were sustained, and it is open to de- 
fendant to insist upon any or all of them, although several of them 
were not urged at the hearing below, and the principal contention of 
defendant here will, probably, be upon the ground of want of novelty, 
upon which the decision was made in the Cireuit Court. 


~ 


ASSIGNMENT OF ERRORS. 


The appellant assigns error as follows : 


The decree was erroneous in deciding— 


Ist. That the invention claimed by appellant was without value, 
utility or novelty. 

2d. That the alleged invention patented by appellant had been pre- 
viously described in the printed publications alleged in paragraphs 
3, 4, 5 and 6 of the defendant's answer. 

3d. That the invention patented by appellant had been described 
and set forth in the patent granted to Louise Hutchins, No. 157,453, 
alleged in paragraph 7 of defendant's answer. 

4th. That appellant was not the original and first inventor of the 
improvement patented to him, and that the same invention was known 
prior to the alleged discovery by appellant, to the persons named in 
paragraph 8 of defendant’s answer. 

5th. That the said invention patented to appellant was in public use, 
at the places, and by the persons named in paragraph 9 of defendant’s 
answer, more than two years before appellant’s application for a 
patent. 

6th. That prior to the date of appellant’s application for a patent, 
his said invention was abandoned to the public, and was in public use, 
with his consent and allowance, in the manufacturing establish- 
ment of Lewis & Parks, in Watertown, in the state of Wisconsin. 

7th. That defendant has not infringed the alleged patented inven- 
tion of appellant. aie 


4 
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We will consider the defences relied on, in their order. 

Preliminary to this, however, we submit that by a fair as well as 
literal construction of the specifications and claim, the invention 
claimed is the construction of a blank completely adapted to form a 
honey-section ready for immediate use by simply bending tt into shape 
and joining its ends. The invention does not broadly provide a 
honey-section with the separate features described, but it is of a blank 
adapted to be bent as described: it is in the blank as described, as a 
whole, with respect to the features of its being bent to form, and hav- 
ing the indentations and other features, and not in any one of those 
features as mechanical features of construction. The invention is in 
the completed article, including the general dimensions, outline of the 
blank, location and arrangement of the transverse grooves, adapted to 
the particular use for which the blank is intended. 


I, 
UTILITY AND VALUE. 


The evidence, taken together, shows various devices for the purpose 
of enclosing honey to place it upon the market, consisting, when. in 
use, of a four-sided wooden structure. Of those, some were made of 
four pieces of wood, nailed together, or united in some other way, at 
the corners ; some of them of strawberry-box material, or veneering, 
bent so as to form a four-sided structure ; some of the latter having a 
single thickness of the material on three sides, and double thickness 
on the fourth side; some of two pieces, joined at two corners when 
bent for use ; some of one piece, cut by hand, with a cut for corners 
outside, and when bent to place as a four-sided section, to be nailed at 
one corner; some frames of three sides formed from one piece of 
wood, cut at the corners,—the fourth side being of another piece, ex- 
tending beyond the other sides,—the latter being really a frame, and 
hung in the hive. 

All these devices are described in the testimony of Zhomas G. 
Newman, a thoroughly experienced and competent witness. (Record, 
pp. 32 to 37.) 

His testimony shows that none of these obtained any considerable 
sale in the market, some of them not known, except, by the persons 
making them as experiments, and that the Forncrook sections were 
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useful and practical, and that their value was demonstrated by driving 
most other sections which were previously in use, out of the trade. 
(Record, p. 33, fol. 55.) 

None of the other sections were known in the trade ; the superiority 
of the Forncrook section at once caused it to supersede all others, and 
to attain to sales in the proportion of ten to one of all other sales 
combined ; the sales steadily increased every year from their introduc- 
tion. (Record, pp. 35-6, fol. 58, 59.) 

Defendant’s witness, Geo. B. Lewis. who claims to be the real 
inventor of the Fornecrook section, and whose testimony, in other re- 
spects, seeks to break down Forncrook’s claim to the invention, testi- 
fies that it was an improvement upon all sections in use at the time, 
and to very large sales of it. (Record, p. 70, fol. 104, 105.) 

The testimony of Melville 4. Dayton, an expert witness, as to the 
utility of the Fornerook section is as follows (Record, p. 24, fol. 40) : 
‘‘The utility of this device is obvious from a description of its con- 
struction and proposed use. These honey-sections are used in large 
quantities and should be of symmetrical form, clean and neat, and 
withal cheap. The construction described is one by which perfect 
uniformity in shape and size is secured, and by which, also, are 
secured the other requisites just mentioned. They require no special 
skill on the part of the person who ultimately puts them to use to 
secure the results of uniformity and accuracy in shape and size just 
mentioned, these all being provided for, as stated, in the original con- 
struction of the strip. They are also in the strip form obviously in 
shape to be packed as closely almost as the original lumber from which 
they are cut, and to, therefore, form relatively small packages as com- 
pared with the dimension and weight of packages that would be 
found if the boxes or frames were to be shipped after completion.” 

The affirmative evidence of the value and utility of the Fornerook 
section is, therefore, ample, and is strengthened by the position taken 
by defendant in another part of the case. His manufacture is of the 
Forncrook section, with the omission of a single feature, which, as he 
alleges, averts the charge of infringement. And whether it is deter- 
mined that he infringes or not, his denial of the value and utility of 


the Forncrook section cannot be sustained. 
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Ii. 
DESCRIPTION IN PRINTED PUBLICATIONS. 


This defence is alleged in paragraphs 35, 4,5 and 6 of the answer 
(Record, pp. 6 and 7), and avers descriptions in printed publications, 
as follows: 

(1.) In *“ Manual of the Apiary,” by Prof. A. J. Cook, published 
at Chicago, [llinois, by Thomas G. Newman «& Son, in the 
month of May, 1878, on pages 144 and 145 of said publica- 
tion. 

This book is not in evidence. It was partially, but not com- 
pletely, identified by the witness Lewis (Record, p. 66), but not 


put in evidence as an exhibit. and is not in the record. 


—— 


(2.) In “ Gleanings in Bee Culture,” published by A. I. Root, at * 
Medina, Ohio, in April, 1876, at page 76 of said publica- 
tion. ; 

This is proved (Lewis, Record, p. 66), and is put in evidence ; “ 

“A. I. Root’s Exhibit No. 13.” (Record, p. 82.) 

~ 
(3.) In “The American Bee Journal,” published by Thomas G. 
Newman & Son, at Chicago, for October, 1877, on page 349 
of said publication. 4. 
This is not proved, and is not,in the record. 

(4.) In “ Gleanings in Bee Culture,” published by A. I. Root, at y 
Medina, Ohio, in February, 1879, on pages 72 and 73 of said - 
publication. 

This is not proved, and is not in the record. 4 
—— -? 


So that, as respects prior printed descriptions, this defence rests on 
the publication in “ Gleanings in Bee Culture,” in April, 1876. (Ree- 
ord, p. 82.) 

This is a letter of Alex. Fiddes to the editor, Root. deseribing his WY 
devices for honey-sections. 

It is settled that novelty is not negatived by any printed publica- 


tion unless the information contained. therein is full enough and _pre- ¥ 
cise enough to enable any person skilled in the art to which it relates 


sates cae ie aa Ce OTe a a a ™. Citiwittn.: CE ay 


FORNCROOK Y. ROOT. 7 


to make the thing covered by the patent sought to be anticipated. It 


follows that a prior description is not anticipation, if it will not enable 


a person skilled in the art or science to which it appertains to make, 
construct and practise the invention to the same practical extent as 


he would be enabled to do if the information was derived from a 

( former patent. 
o> ey Mere vacue and ceneral represent itions will not support such a 
> defense, as the knowledge supposed to be derived from the publiea- 
: tion must be sufficient to enable those skilled in the art or scienee to 
| ; understand the nature and operation, and to earry it into practical 
; use. % * The account published, to be of any effect to support 


such a defense. must he ‘ti meron} or a comple le and Ope pative NW ji- 


tion capabl. of he ng put into practical operation.” 


Seymour v. Osborne, 11 Wall. 516. 


Downton v. Yeager Milling Co., 108 
U. S. 466 
J ; 


- Testing the description relied on, by this rule, it is plainly insuffi- 
cient to support this defence. 

” [t is a description of “ peach-box covers and some strawberry-box 

stuff,” “ ripped up in one-inch strips,” with the remark, in parenthesis, 

(“I suppose you know how a strawberry-box is cut half thro’ at each 

lp’ corner and nailed at one side, but the veneer must be wet over night 

before binding; it then works nicely.”) “I then put a piece of comb 

in the top 1 inch square (would prefer drone comb if white) ; in some 


[ stick little bits of wax along the under side of the top.” This is 


ot 
all 
This description is to be considered entirely independently of the 
fs devices made by the same witness in 1872 and 1873, relied on as an- 


ticipations. The printed letter does not purport to describe these. 


~ : ait al, ine age 

Is this vague account of a rude device in conformity with the rule? 
Wonld it enable a mechanic or any skilled person to construct, for 

' practical operation, the complete structure patented by Forncrook ? 
The mere comparison of the two is fatal to this defence. 

vy 
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I{I. 
DENIAL OF INVENTION. 


This embraces two points; (1). Denial that there is any invention 
in the structure: (2). Denial that complainant was first inventor. 


(1). Want of Invention. The decided cases, in respect to what con- 
stitutes invention, do not afford a statement of any brief, exact, affirma- 
tive rule by which to determine the presence or absence of invention 
in any particular case. 


It is a question of fact in every case. 


Pappenhausen v. Falke, 5 Blatchf., 49. 


The rules deduced from the decided cases are mostly negative rules, 
which declare what is not invention. 

But it may be affirmatively stated that it must be the discovery of 
something material or new which is an improvement in the art or 
trade ; a new contrivance for the purpose designed, accomplishing a 
beneficial result in a better way ; a contrivance which, besides being 
new, is of superior practical utility over prior appliances for the same 
purpose. 

Want of invention cannot be predicated of a device or process which 
first reached the particular result, on the ground that the simplicity of 
the means is so marked that many believe they could readily have 
produced it if required. 


See especially Loom Co. v. Higgins, 105 
U. S., 591. 


And sufficiency of invention does not depend upon an inquiry as to 
the amount of thought, skill, ingenuity, or labor which may have been 
bestowed upon the production. Whether the invention was the result 
of long experiment and profound search, or of a merely accidental 
discovery, or of the occasional reflection or study of an artisan, is not 
the essential ground of consideration in determining the patentable 
character of any subject. 

Earle v. Sawyer, 4 Mason, 6. 
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Mr. Justice Nelson declared that, after all, the question of suffi- 
ciency of invention was nothing more than determining whether the 
alleged patentable subject possesses the statute requisites of novelty 
and utility. 

McCormick v. Seymour, 2 Blatchf., 240, 243. 


And it is submitted that this must be the inquiry in the larger 
number of cases where the question of sufficiency of invention is 
raised. 

As to the negative rules as to sufficiency of invention, we concede 
it to be well settled that the improvement claimed must be such as 
requires something more than the use of ordinary judgment or 
mechanical skill to devise it; something more than superior excellence 
in workmanship ; that substitution of superior for inferior materials is 
not invention; noris a change of the features of a thing; 
aggregation of old devices invention. These and all other established 


nor is mere 


negative rules, applied in this case, upon the evidence, will not exclude 
the patentability of complainant’s invention. 

[In respect. to what constitutes invention, we are content that this 
case shall be governed by the rules laid down by the most recent and 
emphatic declarations of this court upon the subject. 


Atlantic Works v. Brady, 107 U. 8. 192. 
Phillips v. Detroit, 111 U. S. 604. 


These cases (which were decisions against the patentability of the 
claimed inventions) assert the rule to be that an alleged improvement 
is the result of invention when it makes some substantial discovery 
which makes a step in advance in the particular art, is not a merely 
trifling device which would naturally occur to any skilled mechanic, 
and requires some original thought in the inventor. 

The conception of appellant, upon the evidence which shows the 
prior devices, exhibits something more than what would occur spon- 
taneously to any skilled méchianic in the particular art. The evidence 
shows that honey-sections, made of more than one piece, were known. 
They were of four pieces, joined at the corners by nails or otherwise, 
or of two pieces, joined at two corners when bent for use. Of @ one- 
piece section, except the rude attempts at such, there is not any reliable 
evidence in the case, before complainant's device. We shall consider 
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the evidence as to prior devices more particularly under the next 
head, as to novelty ; but our present point is that if Fornerook’s con- 
eeption is,on the evidence, the working out of the idea of a single 
blank, adapted to be used immediately by the consumer, and with 
great advantages over former devices, such as sections of four pieces or 
two pieces, set up at the manufactory, requiring larger packages when 
packed for transportation, and liable to breakage and destruction in 
transportation, such a conception, which united the several features in 
a single blank, the advantages of which arise out of its singleness, and 
which is not a mere aggregation or combination, as we shall attempt 
to show, such a conception is invention within the sense of the patent 
law, an invention which resulted in a new and useful improvement. 
When want of invention can not be determined by the settled nega- 
tive rules, and in the absence of any definite affirmative statement 
of what constitutes invention, and when there is doubt upon the ques- 
tion of invention, the fact that the device has gone into general use, 
and, has displaced other devices which had been employed for anala- 
gous uses, is sufficient to turn the scale in favor of the existence of 


invention. 
Smith v. The Dental Vulcanite Co., 93 


U. 8. 495. 


So that Justice Nelson’s suggestion, wht supra, that the question of 
invention generally resolves itself into a question of novelty and util- 
ity, is approved. 

If the inquiry as to invention is considered from this point of view, 
the evidence is. overwhelming that complainant’s structure has such 
advantages in utility that it is almost alone in use in the trade. The 
testimony of Zhomas G. Newman, the most competent disinterested 
witness is, as to the Forncrook sections, that “their value is demon- 
strated by their driving most other sections out of the trade.” No 
evidence contradicts this statement, and none is attempted by defen- 
dant, who shows his assent to it by manufacturing the same section 
with only such difference as, he claims, protects ‘him from charge of 
infringement. 

We submit that when this question of invention is considered, upon 
the whole case, there can be no doubt that there was the requisite in- 
ventive conception and effort to make the improvement patentable. 


(2). Complainant not invenior. The contention that complainant 
was not first inventor (apart from the questions of want of invention 
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and want of novelty) will not, we infer, be seriously urged upon this 
record. 

If insisted on, it can only be upon a claim that Geo. B. Lewis, of 
the firm of Lewis & Parks, of Watertown, Wisconsin, for whom com- 
plainant was working when he made the improvement, contributed to 
the invention. 

Lewis swears that he made some suggestions to complainant as. 
to the improvement. Complainant, in his deposition, flatly contra- 
dicts him. It is necessary to examine Lewis’ testimony in the light 
of the fact that his deposition shows him confessing, on cross-exami- 
nation, most serious and vital mistakes as to dates; that he has been a 
contestant for this invention before the Patent Office, and that com- 
plainant has prevailed at every stage; and that he is shown to have a 
hostile feeling towards complainant. Upon this point, which is, in 
effect, a claim that Lewis was the inventor of the improvement, it is 
necessary to analyze the testimony of Lewis. 

Lewis testifies: 

That some time in the fall of 1877, Fornerook showed him a blank 
with grooves, and asked what sort of a section that would make (Ree- 
ord, p. 57. fol. 87.) 

That in the fall of 1877, in October, Parks came into the firm. 
Forncrook was asked if ,he could devise a machine for making the 
sections. 

The machinery was constructed and the completed section placed 
on the market some time in December, 1877, though perfected sam- 
ples were made as early as September, 1877. 

Corrects himself (fol. 88), it was in the spring of 1877 that Forn- 
erook showed him samples. 

The firm was Lewis & Parks from Oct. Ist, 18 

Fornerook was their foreman in 1877. 


77. 

Had a previous conversation with Forncrook, the first, in June, 1876, 
in relation to making one-piece sections from strawberry-box material 
(fol. SY.) 

Next conversation, November. 1878. witness made suggestions as to 
form of insets (fol. 89-90). 

First saw completed sections In September, 1878, in Lewis & Parks’ 
shop (fol. 91). 


After completion of the section. prior to Fornerook’s application 


for a patent, Lewis & Parks made an effort to put them on the mar- 
ket: advertised them, sent them to the Wisconsin state fair, in Sep- 
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tember, 1877, and to Chicago (fol. 99, 100). Published price lists in 
fall of 1878, but dated 1879 (fol. 100, 101). 

Forncrook knew of all this. Left employ of Lewis & Parks in 
June, 1878. 

Prior to this (June, 1878) there had been some sales—a hundred 
thousand (fol. 101). 


On cross-examination this witness is broken down, and acknowledges 
a mistake of a year in nearly all his foregoing statements. He testi- 
fies— 

That the firm of Lewis & Parks was not formed till October Ist, 
1878 (fol. 102). 

That Fornerook did not leave their employ till a year later. 

That the sales were wrongly stated by a year. 

That Forncrook first showed him the sections in February or March, 
1878 (fol. 106). 

That the machinery was not constructed and the completed section 
placed on the market till November and December, 1878 (fol. 106). 


erence mem: 


He leaves the matter in utter uncertainty as to the dates of the com- 
munications between himself and Fornecrook. 

He cannot be relied on, therefore, to contradict the testimony of 
Fornecrook (fol. 63) that Lewis had no conversation with him till the 
completed sections were exhibited to him by Forncrook. 

Forncrook testifies positively that Lewis made no suggestions until 
the completed-sections were exhibited: that even then, Lewis’ sugges- 
tion was directly the reverse of his own testimony (fol. 63). 

And against Fornecrook’s positive statements the uncertain and self- 
contradictory statements of Lewis cannot establish anything. 

Lewis is a witness under the influence of a strong desire to defeat 
Forncrook’s patent. He interfered in the patent office, as his own 
testimony shows, claiming the invention of the Forncrook section be- 
cause it was the product of the machinery of Lewis & Parks (fol. 103, 
104.) , 

Forncrook prevailed, and secured his patent. Lewis is clearly a 
hostile as well as self-contradicted witness. 

The suggestions made by Lewis to Forncrook, giving the utmost 
weight to Lewis’ testimony, even if uncontradicted, could not affect 
the validity of Forncrook’s patent. 
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The established rule is, that a suggestion made to a patentee will 
not render his patent invalid, unless it enables him to construct the 
thing patented without the exercise of inventive thought on his part. 
And so of a suggestion made in the course of the patentee’s experi- 
ments and in aid thereof. If, after all 
something left for him to devise and work out by his own skill and 


the suggestions, there was 


ingenuity, in order to complete the arrangement, he is to be regarded 


as the first inventor. 
Alden v. Dewey, 1 Story, 336. 
Pitts v. Hall, 2 Blatch. 234. 
Agawam Co. v. Jordan, 7 Wall. 602. 
See also— 
Collar v. Van Deusen, 23 Wall. 562 


Under these rules Lewis’ testimony gives no support to Ais claim to 


this invention. 


LV. 
WANT OF NOVELTY. 


The principal contention of the defendant, upon this record, is 
upon this ground. His answer, conforming to the rule of pleading 
that all allegations as to want of novelty must be specific, so as to show 
names of and residences of persons alleged to have prior knowledge 
of the thing patented, and where and by whom used, sets up prior 
knowledge and use by nine persons. (lKecord, p. 7, paragraph 8, of 
answer.) Of the persons named in the answer not even an attempt is 
made by defendant to show knowledge, except as to wo, Alex. Fiddes, 
at Centralia, [ll., in 1873, and H. W. Hutchins, of Livermore Falls, 
Me., in 1873. 

And upon the evidence offered in support of this allegation, it was 
decided by the Cireuit Court that Forncrook’s invention was antici- 


pated. (Reeord, pp. 15, 14, fol. 23, 24.) 


The burden of proof is on the defendant, alleging want of novelty, 
to establish this defenee. For the grant of letters patent is prima 
facie evidence that the patentee is the first inventor of the device de- 
scribed in the letters patent and of its novelty. 

Smith v. Goodyear Co,, 93 U. S. 486. 
Lehnbeuter v. Holthans, 105 U. S. 94. 
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And not only is the burden of proof to make good this defence upon 
the party setting it up, but every reasonable doubt must be resolved 
against him. 

Coffin & Ogden, 18 Wall, 120, 124. 


7 


Cantrell v. Wallack, 117 U. S., 695. 


In the light of these rules we will examine the only alleged antici- 


pations relied upon by defendant. 


1. The Kidd 8 Devices.— Alexander Fiddes (Reeord, p. 49. fol. 67) 
testifies that he is a farmer and bee-keeper, residing in Washington 
Co., Ill. Has been handling bees about twenty-three years. Has used 
sectional honey-frames about twelve years (previous to 1883.) Has 
used four-piece sections and prize sections and one-piece sections. 

First used one-piece sections in 1873. Made them in 1872. 

Produces model (A. I. Root’s Exh. No. 18). This is made of one 
piece of wood, eut with a saw up the corners, folded and nailed at the 
fourth corner. Has notches which he calls bee-entrances (fol. 68). 
Shape of folding-grooves, does not know hardly what they are. Three 
corners cut with the saw half-way through. 

This was made in winter of ’72, for the honey season of ’73. Used 
them in the summer. 

In his possession since 72. No change in it. 

Produces model (fol. 69), (A. I. Root’s Exh. No. 19), constructed of 
one piece of wood, corners cut out with saw, edges cut down with a 
knife when made by hand. Side insets for bee entrances. 

Produces (fol. 69, 70) other models (A. I. Root’s Exh. 20, 21, 22, 23). 
Has used them since 1872-73. 

Has not made any of first form since 1876, but has made of Exh. 

23 since 1876. 

Wrote a description, and published it in March, ’76, in Root’s 

“Gleanings in Bee Culture” (fol. 71-72). (Lttw- fob 128 - Ane GG Uh. /3.) 
In 1874-5, made and sold one-piece sections like Exh. 22, to Mrs. 
Coltren (fol. 72). 

On cross-examination he says he never sold any except Exh. 22 to 
Mrs. Coltren (fol. 73), all made by hand. 

Since 1876 has ceased to use all except Exh. 23 (fol. 74), made 
from strawberry-box materials. 

This most available (fol. 76). 

Never published anything except letter dated March, ’76 (fol. 74). 

All folding grooves made with saw and knife, except. Exh. 23, that 


is 
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made with knife only (fol. 74). Uncertain whether on inside or out- 
side. 

Then swears he did write another letter (fol. 75). which was pub. 
lished. (Fornerook’s Exh. 6, p. 80-81, fol. 123-4.) Letter dated 


May 11, 1883. 


Prefers that Fornerook should be | 


be beaten in this suit (fol. 76.) 
We submit that upon this testimony all the devices made by Fiddes 
show that they were only clumsy attempts to work out a vague idea, 


wa 


ind we are content to rest upon a comparison of these exhibits with 


c 


the perfected strneture ol Fornero rK. It is not quite certain upon 
Fiddes’ testimony whether the cuttings at the corners so as to allow 
the bending of the frames, was on the inside or the outside of the box. 


¢ 


This is an important feature, in reference to the strength of the strue- 
ture, and its quick use by the consumer. Exh. 20 contains a bee 
entrance made by a hole in one side. ‘This is not aside inset. All of 
them show an incomplete conception rudely worked out. But none 
show the substantial identity which the law requires, between what is 
claimed as an anticipation of the patent and the perfected improve- 
ment of Fornecrook, embodying in a single structure all features desir- 
able for the use intended. Rude and incomplete anticipations can 
never establish want of novelty. 

In order to defeat a patent for want of novelty, the anticipating 
thing must be very nearly identical with that covered by the patent. 
If a marked and apparently important difference exists between the 
two, the defence will fail. 

“Tf the thing were embryotic or inchoate; if it rested in specula- 
tion or experiment; if the process for its development had failed to 
reach the point of consummation, it cannot avail to defeat a patent 
founded upon a discovery or invention which was completed, while in 
the other case there was only progress, however near that progress 
may have approximated to the end in view. The law requires not 


vw 
te 
. 


conjecture, but certainty. The conception must have been 


clothed in substantial forms which demonstrate its practical efficiency 
and utility.” 
Coffin v. Ogden, 18 Wall, 124. 


jut Fiddes himself shows that his devices were not practical and 
useful. Sinee 1876 he made none of the earlier sections. His letter 
of March ’76 (Root’s Exh. 13, Record p. 82, fol. 125), shows that he 
then used sections, as he testified, made of peach-box and strawberry- 
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box material, bent and scored, no one knows how, as he vaguely 
describes them. 

Why had he given up the earlier sections, if practical and useful ? 
That he gave them up is evidence that they were not practical, because 
rude, heavy, clumsy. If not practical, they were not anticipations. 

Then, on his testimony, the practical section relied on is the one 
described in his letter, of thin material, and clearly not an anticipation 
of the Fornerook section. And yet this device was regarded by Fiddes 
himself as so much superior to: his earlier attempts as to merit public 
notice. 

But Fiddes wrote another letter, which was published (l’orncrook’s 
Exh. 6, p. 80, fol. 123, 124), dated May 11, 1883. 

This is accompanied by drawings of his devices made in 1873, 1876, 
and 1877. He numbers them 1, 2, 3. 

This letter contradicts his testimony as to the dates of his devices. 

In his testimony he says that A. 1. Root’s Exhibit No. 20 was made 

1873 (fol. 70). 

This is No. 2 in the drawing accompanying the letter, and is the 
device with the bee entrance in the centre of the bottom. 

In the letter he says this was used for one year prior to 1576 (fol. 
123). 

Plainly, Fiddes’ memory is not to be relied on. 

Besides, when produeed, Exhibit 20 appeared to be nailed at two 
corners (fol. 77). 

Was it not originally a two-piece section ¢ 

The whole letter describes sections made of strawberry-box mate- 
rials, and leaves his testimony as to all the devices made by him vague 
and uncertain. 


2. Tur Horcnms Parenr—(Supplementary Record, pp. 1 to 5.)— 
This is relied on as an anticipation, and is set up in the answer in two 
aspects: as a description in a patent, and as prior knowledge (Record, 
p. 7, paragraphs 7 and 8, of answer). It was the chief ground of the 
decision of the Circuit Court, and, probably, the main reliance of the 
defendant here. 

This patent is, primarily, for a machine ; not for a honey-section, or 
box of any kind. Let us examine the patent. 

The first, second and third claims are for combinations of parts of 
the mechanism. The fourth and last clause is for the method of 
manufacturing wooden boxes, by tonguing, grooving and scoring the 
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wood to form the sides thereof before the same is separated from the 
log, and then cutting the said sides from a rotating log of wood, then 
bending the same into proper form, &e. 

This piece of wood to form the side of the box is the product of 
the machine claimed in the other claims of the patent. The piece for 


the box is eut from the rotating log of wood—that is, the log is 


rotated and the board eut off as the log rotates, [f this eut is made 
on a dry log, the piece cut off will cheek or erack longitudinally as it 
is cut off. If the log is steamed before it is cut off, the board or 


’ 
} 


veneer will not cheek or split if if is cut very thin, but if it is of any 
thickness it will even then check or split. This piece thns cut from 
the rotating log has to be flattened out before it can be used. It is 
evident that the inner face has il less surface than the outer face. and 
to flatten ont the board the inner face must stretch until it is of equal 
width as the outer face, or the outer face must contract to the width 
of the inner face. The inner face, instead of stretching, will crack 
or split, and this will damage or destroy the box made from the board 
or piece of wood eut from the rotating log. The grooves cut in the 
board will weaken it and render the flattening process very difficult, 
if not impossible. There is a great liability of breaking at the point 
where the grooves are cut, and still more of splitting. 

The thicker the board the greater .the split, and the thinner the 
board or veneer the less liable to split. but if the veneer is so thin 
that it will flatten out without splitting, then the grooves will so weaken 
the veneer that it will break at these points. 

[t is evident that this sheet or piece of wood, cut from the rotating 
log, must necessarily be a curved surface as it comes from the log, but 
there is nothing said about that in the patent, nor about flattening it 
out before using it. On the contrary, it is assumed that it is ready 
and fit for use, for the patentee directs how it is to be bent and fast- 
ened together at the ends and the bottom inserted to form the box. 
Thus out of a board having a curved or cylindrical surface he makes, 
by a turn of the pen, the flat sides of a box. 

The drawing shows a flat board with grooves cut in it to form the 
angles of the box, but such a board is not the product of the machine, 
nor is it described in the patent, and should be therefore considered as 
merely a drawing without a description, and such a drawing has never 
been held sufficient by itself to defeat a patent. 

It is true that the patentee describes how the log is to be grooved 
and the piece cut off, but it is plain that he never made or operated 


18 : FORNCROOK V. ROOT. 


such a machine before he procured his patent, or the difficulty and 
trouble of flattening the piece cut off would have been perceived and 
provided for; and it is very doubtful if he ever made or used one 
after he obtained his patent, for the same reason. Therefore, if any 
weight is given to this patent as an anticipation of the complainant’s 
patent, it will rest on an undescribed drawing, for the drawing is not 
a representation of the product of the machine in the state it came 


froin the machine. 


Now, we submit, that when a patent is relied on as anticipation, the 
rule that the production of a patent which describes substantially the 
same thing as the later invention claimed, is sufficient to negative 
novelty, does not apply where the anticipating thing relied on is only 
the product of a prior machine patented. 

In such case, the rule as to burden of proof of want of novelty, 
clearly requires affirmative evidence of the practicability and useful- 
ness of the product. That is not patented. It is not described, save 
by a drawing which shows something uot produced by the machine, 
and that something not practical, if mathematical necessity and the 


laws of nature are regarded. 


It is necessary to allude to other evidence as to want of novelty. 

Mrs. Lk. H. Coltren, Centralia, Ll. (Record, pp. 50 to 53). This 
person is not mentioned in the allegation of persons who had prior 
knowledge, and her deposition is not therefore strictly admissible as to 
want of novelty. She is mentioned in paragraph 9 of the answer, 
which sets up public use more than two years before application, ete. 
This defence will be considered below. But we are quite willing that 
Mrs. Coltren’s deposition should be examined, as it shows that Fiddes’ 
sections (Exhibit No. 25), which he sold to her, his neighbor, were too 
heavy and clumsy, and abandoned by her; and she then made for her- 
self some rude sections, fastened with tacks, and otherwise so inferior 
to the Forncrook sections as to be no anticipations in any legal sense. 

G. B. Lewis (Record, pp. 56 to 77). This witness is not named in 
the answer as among those who had prior knowledge, and as negativ- 
ing novelty in our invention. But in paragraph 10 of the answer, 
alleging abandonment and dedication to the public, it is alleged that 
our invention was “in public use and on public sale at the manufac- 
tory of Lewis & Parks, Watertown, Wisconsin, and elsewhere, prior to 
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his application for a patent.” But the deposition of Lewis, admissible 
as to want of invention, may be considered as to want of novelty. All 
Lewis dares to testify to; is the vague statement that he had known 
one-piece sections for 10 or 12 years. He is so vague and evasive, so 
evidently controlled by his hostility to complainant, on account of his 
failure to deprive complainant of the invention, before the Patent 
Office, that we submit his evidence .cannot be held to contribute to 
establish a defence which, as against a patent, must be made out beyond 
a reasonable doubt. FSS. 

Elvin Armstrong (Record, pp. 56-67). The deposition of Armstrong 
ought not to be considered, as he is not mentioned in the answer as 
having prior knowledge. But, if considered, the exhibit he produces 
and testifies to is a four-piece section. 

Thos. G. Newman (Record, pp. 32 to 37). The deposition of this 
witness, taken for complainant, may be relied on by defendant as 
showing prior one-piece sections. but an examination of it shows, that 
a man thoroughly acquainted with the art, testifies, in effect, that 
lorncrook’s was the first one-piece section he knew. As to the prior 
devices, he testifies that samples were sent him, looking to the im- 
provement, such as the Southard section, which was a five-piece sec- 
tion: the Fiddes, which we have considered ; the Delze/, nailed at the 
corners and with the ent, made for bending, on the outside of the box, 
and made for use with glass (an important difference) ; the Cotton 
section, which were two-piece sections, and the Gi/bert, which was 
like the Delzel. The witness says that there were “simply develop- 
ments in the invention;”’ that none of them became known in the 
trade, except the Forncrook section, and testifies emphatically as to 


. the superiority of the latter, giving ample reasons for his opinion. 


This is the evidence relied on to show want of novelty in our 
invention. We submit, with confidence, that it comes far short of sat- 
isfying the legal rule that want of novelty must be established beyond 
a reasonable doubt; far short of satisfying even a less stringent rule. 
We submit that our proposition is established that of a one-prece 8€C- 
tion, except rude attempts at such. there 18 no reliable evidence. before 
complainants’ device. None of the devices in proof, claimed to be 
anticipations, are, in any legal sense, substantially identical with our 
invention. It is unnecessary to suggest that two-piece, four-piece, or 
five-piece sections cannot be anticipations, the essential claim for our 
invention being that it is a one-piece section. 
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PUBLIC USE MORE THAN TWO: YEARS BEFORE APPLI- 
CATION—CONSTRUCTIVE ABANDONMENT. 


The defendant attempts to set up, in paragraph 9 of the answer (Rec- 
ord, pp. 7-8), public use for more than two years before appellant’s ap- 
plication for a patent. But his allegations are of persons and places 
substantially the same as in the preceding paragraph, which alleges 
want of novelty. So that he seems to rely on proof of use of alleged 
prior devices, if sufficient to show want of novelty, as establishing the 
constructive abandonment which is the statutory defence. 

We submit that this is not sufficient upon this part of the case. 

. In order to defeat appellant’s patent, upon this ground, public use, 
for more than two years before application, of defendant’s own inven- 
tion by persons named, must be alleged and proved. No public use 
or sales whatever, of this, are shown, which support this allegation. 


See— 
Consol, Fruit Jar Co. v. Wright, 94 U. 8S. 94. 
Egbert v. Lippmann, 104 U. 8. 333. 
Hall v. MacNeal, 107 U. 5S. 90. 


And certainly, if the proof as to previous devices fails to negative 
novelty, their use and sale cannot establish this defence of constructive 
abandonment. 


| | VI. 


ACTUAL ABANDON MENT. 


This defence is set up in paragraph 10 of the answer (Record, p. 8), 
and it is alleged that prior to Forncrook’s application for a patent, his 
invention was by him abandoned to the public and dedicated by him 
to the public, and was, with his consent and allowance, in public use 
and on sale at the manufacturing establishment of Lewis & Parks, in 
Watertown, Wisconsin, and. elsewhere. 

No proof is attempted to be given of this allegation, except of sales 
to the trade in- 1878. This is testified. to-by. both Lewis and Forn- 
crook. 
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Lewis says, finally, that this was in November or December, 1878 
(Record, p. 17, fol. 106). Fornecrook says, in the fall of 1878 (Ree- 
ord, p. 40, fol. 65). 

B ’ ° ; : } . a | . ] F 2a $3 “a : \ . ' 

s}evond proot of these saies, no declaraftaon or act ol Fornerook,. 
showing abandonment, or any purpose to abandon, is attempted. 

This is clearly insufficient. 

Actual abandonment is the result of intention. Such intention 
must be proved, It is not shown by a mere sale. Every reasonable 
doubt upon such a question is to be solved in favor of the patent. The 
law does not favor forfeiture. Use or sale must be accompanied. by 
some acts or declarations going to establish the intention of the 
patentee to give to the public the benefit of his improvement, as a 
gratuity. 
Pitts v. Hall, 2 Blatchf. 238. 

McCormick v. Seymour, 2 Blatchf. 256 
Ruwell & Irwin Man. Co. v. Mallory, 10 
Blatchf. 141, 151 


VIL. 
DENIAL OF INFRINGEMENT. 


This defence, alleged in paragraph 11 of the answer (Record, p. 8), 
denies infringement on the ground that the honey-section made by 
defendant is different in kind and construction, and is made’by a dif- 
ferent process, and is of a different method and principle from that 
described in appellant’s patent. 

The contention will be, that appellant’s patent is for a combination, 
or is a mere aggregation of prior known features of such a device, and 
that, as defendant s manufacture omits'one element ‘fn the eombina- 
tion, he does not infringe. | 

The appellant’s proof of sales by defendant of honey-sections iden: 
tical with the patented invention, except as to the longitudinal groove, 
is shown by the deposition of Alfred 17. Newman (Record, pp. 17 to 
22). He purchased five hundred sections of defendant in November, 
1882 (fol. 30-32—Forncrook’s Exhibit 3). This witness also testifies 
to the superiority, and larger sales of Forncrook sections on account of 
their superiority (fol. 35, 36). 

It will not be denied that the defendant's making the transverse 
groove rectangular instead of .V shaped, is the use of an e quivalent. 
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The only difference, then, between the appellants’ device and those 
made and sold by defendant is the absence from the latter of the lon- 
gitudinal groove. (See testimony of M. 4. Dayton, Record, p. 24, 
fol. 39-48.) 

Therefore, defendant rests his claim for protection of his manufac- 
ture on his omission of the longitudinal groove, designed as a guide 
groove, or point of attachment for the honey-comb, when the bees 
begin to build in the frame. 


We submit that without entering on the inquiry whether the patent 
is one of a combination structure, coming within the rule of law 
invoked by defendant, there are two sufficient answers to his conten- 
tion, even conceding, for the sake of argument, that our invention is 
such as he claims. 

1. It is well-settled that no substitution of an equivalent for any 
element or ingredient-of a combination covered by any claim of a 
patent can avert a charge of infringement of that claim. 


Gill v. Wells, 22 Wall., 1. 
Imhaueser v, Buerk, 101 U. S., 656. 


Combination patents would be generally valueless in the absence of 
a right to equivalents, for few combinations now exist, or can here- 
after be made, which do not contain at least one element, an efficient 
substitute for which could not be suggested by any person skilled in 
the art. 

The rule of the cases last cited is that if the ingredient substituted 
for the one withdrawn performs the same function as the other, and 
was well known at the date of the patent, the claim of infringement is 
not averted by use of the substituted element. 

Two inventions are substantially alike when they perform substan- 
tially the same thing in substantially the same way. 


Machine Co. v. Murphy, 97 U. 8., 120. 
Cantrell v. Wallack, 117 U. 8., 605. 


Now, it is clear that the honey-sections made by defendant, which 
omit the longitudinal groove, must contemplate the use of some device 
for a comb-foundation. Dayton’s testimony (fol. 42) shows that the 
comb-foundation can be fastened to the section by various other means. 
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And upon the whole case it is clear that the defendant’s sections are 
to be used with the comb-foundation made by planting pieces of wax 
upon the upper side of the section, which, as /2ddes’ testimony shows, 
can perform the same functiorm, and was well known at the date of the 
patent. 

To permit such an application of the rule that omission of one ele- 
ment of combination protects against charge of infringement, would, 
we submit, be to encourage violation of the patent laws. 


2. It is equally well-settled that by the manufacture and sale of 
parts of a patented invention, where it is intended that the purchaser 
shall supply the omitted parts, there is an infringement. 


Richardson v. Noyes, 2 Bann. & Ard., 398. 
Wallace & Sons v. Holmes et al., 5 Fisher 
Pat. Cas. 37. 


Here it is clear that defendant makes and sells with the intent that 
the purchaser shall supply the omitted longitudinal groove with some 
equivalent device, and it is plain this must be done to make defen- 
dant’s section capable of use. 

3. But we are entirely willing to meet the question whether ours 
is a combination patent within the rule of law under which the defen- 
dant seeks protection. 

In the sense of the patent law it is not a “ combination’ 
mere “aggregation” of old devices. 

There are two classes of combinations recognized by the patent laws, 
which are properly the subject of a patent. The first is where all the 
parts were before known, and where the sole merit of the invention 
consists in such an arrangement of them as to produce new and nseful 
results, or where by adapting parts of a machine which are old, an in- 
ventor has succeeded in making such an arrangement of them as to 
produce a result never before obtained, and has, in that point of view, 
the merit of originality. The second class is where some of the parts 
or elements of the combination are new, and their invention claimed, 
but where they are used in combination with parts or elements known 
before. 


’ nor is ita 


Lee v. Blandy, 2 Fish. Pat. Cas. 93. 
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And a combination patent is one in which all the elements enter in- 
to it so as to qualify every other. It must either form a new machine 
of distinct character and function, or produce a result due to the joint 
and co-operating action of all the elements, and which is not the mere 
adding together of separate contributions. 

Hailes v. Van Wormer, 20 Wall., 368. 
Pickering v. McCullough, 104 U. 8., 310 
Reckendorfer v. Faber, 92 U. 8., 357. 
Loom Co. v. Higgins, 105 U. 8., 591 
Gage v. Herring, 107 U. 8., 640. 


And these cases show what is aggregation. A mere assemblage of 
separate features in juxtaposition is an aggregation, and not patent- 
able. But uniting separate features in a unity which produces a new 
and useful result, is more than aggregation. 

The cases where the rules as to combination patents are established . 
are, almost without exception, those where the express claim of the 


patent is for a combination. 


Now, the decision of the question whether our patent is for a com- 
bination, must depend upon the constrnetion of the claim. 

It is not expressly for a combination; on the contrary, the literal 
claim is for “a new article of manufacture, a blank for honey-frames 
formed of a single piece of wood, having transverse angular grooves,” 
etc. Here is a claim, literally read, for a single thing having certain 
described features, not a claim for a combination in a single thing of 
certain co-operating parts. 

[f, however, we apply construction to this language, we submit that 
it can not be held to be a claim for a combination. 

Combination, according to the cases above cited, are assemblages or 
unions of separate elements, to produce a new result. In most cases 
they unite features of machinery which are themselves capable of in- 
dependent use and action. There is no unity of the several parts, ex- 
cept a mere mechanical unity, and the result is in the unity of action 
of one structure formed of separate co-operating parts, 

So a structure may be a mere aggregation of old devices, which is 
not invention. But a new article of. manufacture, which produces a 
new and useful result, may unite old devices into singleness or unity, 
and the invention is in the discovery that such unity is productive of 
the new and useful result. But such a structure is no more a “ com- 
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bination” or “aggregation,” in the sense of the patent law, than a 
single invention of a thing out of natural materials, like the fibres of 
wood or particles of iron, can be called a combination or aggregation. 

The claim of Forncrook is for the blank as a whole, adapted to be 
bent into form so as to constitute a complete honey-section. The in- 
vention consists in the completed article, including its general dimen- 
sions, outline of blank, location and arrangement of transverse grooves, 
and all the features which go to make up the completed article. 

This is not combination. It is a claim for a single thing, the con- 
ception of which single thing, uniting the several features in such a 
way as to be best adapted for the purpose intended, constitutes the 
invention. 

All inventions embracing more than one part are, in a general 
sense, “‘combinations”’ or “aggregations.” But all are not such in the 
restricted sense of the patent law; or in the sense which defendant 
urges here. By grouping together features known before, in a single 
entity which has superior value by reason of its union of these ele- 
ments in a new and useful single article in the art to which it belongs, 
Forncrook has exercised invention, but his claim is not for a combina- 
tion of the old features: It is not such, any more than the claim of 
any single article of manufacture which describes the materials of 
which it is composed, is a claim for the “ combination” of such ma- 


terials. 


We submit that no one of the defences alleged is sustained, and that 
the decree should be reversed, and the validity of appellant’s patent 
established. 

WILLIAM P. WELLS, 
ia Counsel for Appe llant. 


Derrorr, March. 1888. 
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AMOS I. ROOT. ] 


BRIEF FOR APPELLEE. 


This cause comes up from the United States Circuit 
Court for the Northern District of Ohio, where it was 
heard by Justice Matthews. 

The defendant is charged by the bill of complaint 
with having infringed United States Letters Patent, No. 
243,674, of date June 28th, 1881, and issued to the appel- 
lant, James Forncrook, for a Sectional Honey Frame. 

The application for this patent was filed in the 


Patent Office May 13, 1879. 


DEFENSE 


2 
The defendant in his answer: 
1. Denies infringement. >) 
2. Avers that said patent is invalid for want of | y 
’ : 7 


novelty. 


There is no proof that the defendant ever infringed 
the patent in suit. 

The patent is for a “blank” for a honey frame formed 
of a single piece of wood, and reads as follows: 

‘‘As a new article of manufacture, a blank for honey 
frames formed of a single piece of wood, having trans- 


verse angular grooves c, longitudinal groove d, and 


recesses 6, all arranged in the manner shown and 
described.” | 

The following cut is from the drawings attached to 
and made part of the patent and shows exactly what the 


claim means. : 
dl yas > ae a c b = 
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We understand that this claim can be infringed only 


by a device having all the elements enumerated in the 


claim. 


s_- “S 


The transverse angular grooves c, the groove d, and 
the recesses 4 are all described with the same particu- 
larity and as if of equal importance, and all are specified 
as parts of the honey-frame “blank” claimed. There is 
no proof whatever that tl e defendant ever made, sold, or 
used a honey-frame “blank” having the “groove d.” As 
this element was not found in the defendant’s device, 
they attempted to prove that the “groove d” was not an 
essential element of the invention (Record, p. 24). But this 
is a question of law and notof evidence. The patentee 
has made this element of his claim just as important as 
any other in his drawings, specifiations andclaim. He has 
not sworn that he invented any “blank” without the 
‘‘sroove d.”” He has limited himself in his deseription and 
claim to a “blank” having such a groove, and we do not 


understand that it is the office of the court to give him 
a patent for a “blank” without the “groove d.” The de- 
fendant never made, sold, or used a ‘“‘blank” having the 
groove @ or any substitute for such groove, therefore, we 
submit the defendant is not guilty of :nfringing the ap- 
pellant’s patent. 
I. 

The patent in suit is void for want of novelty. 

The application for the patent was filed May 13th, 
1879 (Ree. p. 78). Forncrook, in his testimony, carries 
his invention back to late spring or early summer of 


ce 


IS77 (Ree. p. 58). 


Defendant’s witness, Alexander Fides (Rec. p. 42). 


testifies that he made honey-frames from such “blanks,” 
excepting the “groove d,’ in 1872, and used them in 1885 
at Centralia, Illinois. He presents one of these frames in 
evidence, marked ‘‘A. I. Root’s Exhibit No. 18,” and says 
he made it in 1872 and used it in 1883.- This exhibit 
displays every element of the Forncrook patent except 
“groove d”—every element found in the alleged infring- 


ing device made by the defendant. 


This identical “Exhibit, No. 18,” was in use, as 
these honey-frames are used as long ago as 1873 (Rec. pp. 
42,43). Root’s Exhibits 19, 20, 21, 22,23 and 24, are 
also introduced, all made in 1872 and 1873, and all used, 


several of them, for several years (Rec. pp. 43, 44, 45). 


In 1874 or 75 Mr. Fides made and sold to Mrs. 
Coltrin 100 one piece honey sections like “Root’s Exhibit 
22” (Rec. p. 46). Fides has used boxes made of single 
pieces of wood, exactly as described and claimed in the 
patent in suit except “longitudinal groove d,” since the 
summer of 1873 (Rec. p. 47). He also wrote an article 
for “Gleanings in Bee Culture,” in which he described 
this one piece honey-frame. This was published in March, 


1876 (Rec. pp. 47, 48 and 82). 


Electa H. Coltrin bought of Alexander Fides in 1875 


100 one-piece honey-frames like “Root’s Exhibit No. 25,” 


which exhibit is one of the lot of 100. She has used 


these sections and others like them, exclusively since 1875 
(Ree. 52, 53). 

George B. Lewis (Ree. 62, 63, 64), shows that every 
element of the Forncrook honey-frame was old for the 
same indentical use. 

The defendants also introduced in testimony United 
States Letters Patent No. 157,473, of date December , 
1874, shown in supplement to the record. This patent 
is for a machine to make one-piece sides for boxes, and 
describes in the specification the same one-piece section 
as shown in the Forncrook Patent in suit. 

But the Solicitor for appellant may insist, as below, 
that the Fides sections do not anticipate the patent, be- 
cause they are made up sections, while the patent is for 
“a blank for honey-frame having transverse angular 
grooves ¢, longitudinal groove d, and recess 4,” as an 
article of manufacture. 

[Inspection of the Fides honey-frames among the 
exhibits, shows beyond question that just such blanks 
(minus “the longitudinal groove @”), were made before 
the formation of the sections. The testimony of Mr. Fides 
is positive on the same point. If the boxes or frames 
were made of such blanks in 1872, then the blanks 
existed as blanks in 1872, five years before Forncrook 
pretends to have conceived his invention. It is true Fides 
made them simply for his own use, except 100 which he 


made for one of his neighbors. 


6 


I take it, however, that that can make no possible 
difference. To sustain a patent, the patentee must have’ 
been the first inventor. I admit that a secret use of 
prior date, or a merely experimental use would not de- 
feat the patent. But Fides put it into public use, the 
same as al] such frames are used. He put them into his 
own hives, or on them, and when filled, sold them with 
the enclosed honey, or used the honey from them him- 
self and then used the frames over again. ‘These blanks, 
such as the Forncrook Patent describes and claims (with 
the exception named) are shown to have been made as 
long ago as 1872, and the frames made from these blanks 


put into use in 1873, and have been in use ever since. 


The same blank is also shown and described in the 


Hutchins patent of 1874. 
SUMMING UP. 


l. The defendant does not infringe A ppe llant’s 
Patent,because he does not use ‘‘the longitudinal groove 
d,” which is an element of the only claim of the patent, 
and the patentee makes no pretense of having invented 


any blank without such longitudinal groove. 


2. If “the longitudinal groove d” is an unimport- 


ant element of the claim and may be omitted in con- 


struing the patent, then the invention of the patent is 


ce 


fully anticipated by the Fides honey-frames and by the 


Hutchins patent and is void. 
Respectfully submitted, 
M. D. LEGGETT, 
J. A. OSBORNE, 


Solicitors for Defendant. 
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Phe evidence establishes bevond question that a// th 
features of appellant's device, to-v 

A blank formed of a single piece of wood (A), having 


} ’ : ’ y* 8 . ‘ | a e 
transverse angular grooves (¢) to form the corners, and dentated 


ends if 


? . +} , ¢ hie : . dt] 
recesses (6) for the passage of the bees; and th 


Longitudinal groove (d) for fastening the foundation 


starter or cuide strip: 


Were old and long in use hefore his alleged Invention. 


He claims. May. 1878. as the date of his invention. See Re 
pp. 08-3 

That the blank Al Wis ta 

See letters patent No. 157.473, issued to Loutse Hutchins 


as the assienee of H. Wesley Hutchins, December &, 1874. 

Letters patent No. 157.473, issued October 25, 1870, to 
William Gilbert, assienor to N. K. Fairbanks. This patent 
was not pleaded or referred to in the case helow., and is now 
cited to further inform the court of the ‘‘state of the art,’’ if it 
is considered proper for that purpose. It is not offered asa 
defense. Notice of our intention to make this citation was 
served on complainant’s counsel on Jan. 14, 1888, 

Testimony of appellant’s expert, Mr. Dayton, Reeord p. 
28 third question and answer from the cop of the page. 

That the recesses, or insets (6) for the passage of bees were 
old : 


See testimony of appellant’s witness, Davton, Ree. p. 28, 


fifth question and answer from top of page; also, appellant’s 
witness Newman, Ree. p. 37, last question and answer of cross- 
examination, and question 34, page 59; and defendant’s wit- 
ness Armstrong, p. 99, questions 4 and 5 and answers. Lewis 


dep., p. oy. question +. 


That the longitudinal groove (d) was old : 


See Lewis dep., Ree. p. oO, question 35 ; complainant's 


WiItThess Newman. }). 20, third (yi STO) 


appellant in this Cuse does ata) clay 
the Jongitudinal groove (d See Dayt 
25>, answer to fifth question on the pag 
Further, as to all the features of ' 
it the date of his alleged invention 
lant s « xpert witness, vay ton, Ree, 2 
“1x from top of page ; Fiddes lepos 
on'* deposition, pp. ol and 02 : 
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Justice Matthews in pronouncing the opinion of the court 


in Pickering v. McCullough (104 U.S., 310,318) said: “Ina 
patentable combination of old elements, all the constituents must 
so enter into it that each qualifies every other; to draw an illus- 
tration from another branch of the law, they must be joint ten- 
ants of the domain of invention, seized each of every part, per 
uy et par tout. and not mere tenants 1D Common, with = parate 
interests and estates. It must form either a new machine 
device ) of il distinet charact r and function. or produce mB 5S 

sult due to the joint and co-operating action of all the elements, 
and which is not the mere bringing together of separate contri- 
butions.” 

In the light of this opinion, and of the facts in this case, 
the complainant’s device cannot be considered an invention. The 
plaintiff admits that the different features of his device perform 
no functions but what were performed by them in other sections 
theretofore made, and the evidence shows that there is no de- 
pendent co-operation existing between them. The patentee has 


‘‘merely added together separate contributions. ”’ 


IS IT A COMBINATION ? 


W hile we urge that it is a ‘‘mere aggregation,’’ we think 
the most liberal construction the court can give the patent is, 
that it is for a combination. In determining whether a patent 
is for a distinct invention, or, for a combination, no general rule 
can be laid down for guidance in questions of this kind, depend- 


ing exclusively on the particular facts of each case. ‘‘There is, 


however, one circumstance that will alwavs be decisive in con- 


struing a patent against a claim for the several things deseribed 
in the specification, and that is. that one or more of them are not 
new. lf this turns out to he the case. then the question will 
be, whether the patent can be sustained for the combination 


(‘urtis on Pat.. Sec. 244 : Neilson ' tH irtford. I Webs. Pat. 


As all the features of complains « device are old. his 


patent cannot be sustained for a distinct Invention : and it must 


: 


he sustained for the combination, if it can be sustained at all. 


If the court should hold that tn & mplainant = manutac- 


ture Is more than a “mere ageregation.’’ then the question will 
arise 
DOES THE DEFENDANT INFRINGE ? 
lt ‘s coneecded that the defendant nus never°r made iit 
sections with the longitudinal groove (d) in them. ‘To this ob- 


ection the appellant says, frst, that this groove 1s immaterial 


second. that if the defs nant leaves out the groove, expecting 


his customers to supply an ‘‘equivalent,’’ he can not thus avoid 
the plaintiff's patent, and he is guilty of infringing. 
To the first proposition we say, that the patentee, by the 


restricted form of his claim, made the groove (d) a material part 
of his device, and the court cannot declare that it is immaterial. 
yo RR yy. Stat.. Sec. LAA : Wate r-met r Co. we Desper, 10] 
U.S... 332, 337; Gage v. Herring, 107 U.S., 640, 648. (See 
claim of patentee. 
The second proposition we concede to be good law; but as 


the manufacture of the defendant does not contemplate the use 
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] Pleas. 


Pleas in the circuit court of the United States for the northern 
district of Ohio, eastern division, held at the United States court- 
rooms, in the city of Cleveland, in the district aforesaid, before the 
Honorable Howell E. Jackson, circuit judge for the sixth circuit, 
and Honorable Martin Welker, district judge for the district afore- 
said, on the elglith day of Nove be r, being il day of the October 
term of said court, in the year of our Lord one thousand eight hun- 


dred and eighty-six, and in the one hundred and eleventh year of 


the Independence of the United State $s ol America. 
AUGUSTUS J. RICKS, Clerk. 


2 Be it remembered that heretofore, to wit, on the 17th day 
of December, A. D. 1885, the following bill of complaint was 
filed in this cause in said court, being in the words and figures, viz: 


Bill of Compilar rf 


In the Cireuit Court of the United States within and for the Northern 
District of Ohio, Eastern Division, ss: 


Tut MERCANTILE NATIONAL BANK OF CLEVELAND, Onto, Com- 
plainant, 


; 


‘ 


us. 
Henry N. Waitseck, Treasurer of Cuyahoga County,O., Respondent. 


To the honorable the judges of the circuit court of the United States 
for the northern district of Ohio, eastern division : 


Your orator, The Mercantile National Bank, of Cleveland, Ohio, 
respectfully represents that it is a national banking association 
incorporated under and by virtue of the act of Congress entitled 
“An act to provide for a national currency secured by a pledge of 
United States bonds, and to provide for the circulation and redemp- 
tion thereof.” approved June 3d, 1864,and the amendments thereof, 
and is established and doing business in the city of Cleveland, In 
said northern district of Ohio, and brings this its bill of complaint 
against Henry N. W hitbeek, treasurer Ol Cuyahoga county, Ohio, a 

resident of said city of Cleveland and il citizen of ( yhio and 
o of said northern district, eastern division: and the grievance 

herein complained of arises and is exclusively founded on a 
violation by the defendant and others, whose unlawful acts he is 
carrying into effect, of rights of the shareholders of sald national 
bank accorded them by section 5219 of the Revised Statutes of the 
United States, — secured to said shareholders a restriction upon the 
taxation of the shares of stock of said bank by State authority to 
that rate and limit assessed upon other moneyed capital in the 
hands of individual citizens of the State, as will herein fully appear, 

And thereupon your orator complains and says that it has a capj- 
tal stock of $1,000,000 dollars, divided into 10.000 shares of one hun- 
dred dollars each, all of which is paid up and certificates for the 

1—970 


‘* 
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shares outstanding and owned by a large number of persons, some 
of whom are non-residents of said State of Ohio and citizens of other 
States; that in accordance with section 2765 of the Revised Statutes 
of the State of Ohio, then in force, the cashier of vour orators duly 
reported in duplicate to the auditor of said county the resources and. 
liabilities of said banking association at the close of business on the 
Wednesday next preceding the second Monday in May, 1885, to- 
gether with a full statement of names and reside rene of the stock- 
holders therein, with the number of shares held by each and the 
par value of each share, as required by said section 2765; that 
included in said return so made by said cashier was the real estate 
owned by your orator at a valuation of $163,060.00, which was 
already valued and equalized in conjunction with all the other real 
estate in the city of Cleveland by the proper board of equalization 
at a taxable value of $163,060.00, which tax on said real estate so 
valued in said return at the sum of $163,060.00 being the sum paid 
by said bank therefor is otherwise and separately assessed and 
charged on the tax duplicate of said county, and paid by 

4 this complainant to the treasurer of said county aside from 
the taxesset forth in this bill; that thereupon the said auditor 
pretended to proceed, as required by section 2766 of the Revised 
Statutes of Ohio, as amended March 9th, 1883, to fix the total value 
of such shares according to their true value in money, and fixed the 
same at $444,820.00, exclusive of the assessed value of its real estate, 
and made out and transmitted to the annual state board of equali- 
zation for incorporated banks a copy of the report so made by said 
‘ashier, together with the valuation of such shares as so fixed by 
said auditor; and your orator, from information and belief, alleges 
that the said county auditor, for the purpose of more accurately de- 
termining and fixing the value of said shares, did meet with and 
consult the board of equalization for the city of Cleveland, and the 
valuation by him reported to the State board of equalization was 
fixed and determined upon by said auditor, with the assistance and 
approval of said city board of equalization; that it is by law the 
duty of said cit¥ board of equalization to value and equalize for tax- 
ation all moneyed capital and personal property of every kind in 
the hands of individual citizens of the State of Ohio resident in said 
city, except only the capital, assets, and shares of incorporated banks, 
that being the only property under the statute aforesaid referred to 
said State board of equalization to be equalized; that said auditor 
placed a value upon said shares which was in fact and was known 
by him to be far in excess of the value fixed in said county on other 
moneyed capital in the hands - individual citizens of the State of 
Ohio and of said city and county ; that the said State board of equali- 
zation, assuming and seuteniblann to comply with the requirements 
‘of sections 2808 and 2809 of the said revised statutes as 

5 amended March 9, 1883, did examine the returns aforesaid 
made by said cashier to said county auditor and the value 

of such shares as fixed by said county auditor; but that said State 
board of equalization did not examine, as require d by law, any other 
returns made by said county auditor to the State auditor, and the 
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said board did then pretend to equalize said shares to their true 
value in money, and fixed the valuation thereof at $495,774.76, ex- 
clusive of the assessed value of its real estate; that said State board 
of equalization, so called, knowingly and designedly did fix a much 
higher per cent. of value and assessment for taxation upon the capi- 
tal stock and shares of your orator than upon the capital and shares 
of other banks organized and existing under the laws of the State of 
Ohio, al d which they pretended 1 0 equ liz ~ a much higher rate and 
per cent. than was assessed upon other moneyed capital in the hands 
of citizens of | the Stat e of Ohio, and much higher than that fixed on 


_— 


other moneyed capit tal in the hands of such citizens in the said 
county of € uvahoga and city ot { aT vf lal 3 that about four-fifths of 
he taxes assessed in said city of Cleveland, and upon the stock- 


l 

-_ ' —— : 5 , am 4) scl | , , 

holders of your orator upon thei shares in the said bank, are assessed 

and paid for the purposes and use of the said city of Cleveland and 
: _ , 

avout one-tenth for the purposes and us ot the said county of Cuya- 


} ‘ , ! ; 
hoga,and only about one-tenth for the purposes and use of the State 
ke : aa 
of Ohio: that said State boat «ld of equal zation did not CQUaliZ the 
; 
: . ’ ; } ’ . 
value of said shares with tl value of shares In other banks, or with 


the value of other moneyed capital in the hands of citizens of the 
State of Ohio. COUNTY cll rd city, but cd signedly and intentionally 
placed a much higher value thereon, which valuation, so purposely 
equalized and determ ine “ by said State b ard of equalization, the 
auditor of said State did certify to the said auditor of Cuyahoga 
Inty, whieh Valuation So Cervlii d the said counLYy auditor 


. a 
> sy Reuas Lo tow = | ‘ i] ~~ he “ 
) qgiidg eCnvel pol tne tax duplicate of said county tor the veal 
i ‘ . 
LSS5. 


That afterwards said county auditor did enter upon the 
tux duplicate of said county for the year 1885 against your orator a 
tax on such valuation. of such shares for the year 1850, amou nting 
in the aggregate to $12,890.15, and upon a valuation as aforesaid of 
such shares of $495,774.76, exclusive of the assessed value of its real 
estate 
That a large part of the capital stock of your orator is invested in 
the obligations and securities of the United States and in the lawful 
money the reof, and that said tax so levied and asst ssed was and ig 
in violation of law, unauthorized, and void; that the said tax was 
levied on a valuation 11.455 per cent. aiguee than that fixed by the 
county iuditor aforesaid, and about four-fifths thereof for the city of 
Cleveland, to answer the various p urposes of ’ that municipal body. 
That said duplicate, as required by law, with the said taxes 
charged thereon, has been by said county auditor delivered to said 
Henry N. W hitbeck, treasurer of sald coun Ny of Cuyahoga, to be by 
him collected from your orator by distraint, atte achment, or other 
legal proceedings, as provided in said statutes, who will Pact 38 
proceed to enforce the collection thereof, either by the sacrifice of 
such shares by enforcing the lien thereon created by said statutes, 
or otherwise, unless restrained by the injunction of this honorable 
court 
And your orator further represents and shows unto your honors 
that in and by the second section of the twelfth article of the con- 
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stitution of said State it is provided that “ Laws shall be passed tax- 
ing by a uniform rule all moneys, credits, investments in bonds, 
stocks, joint stock cumpanies,or otherwise, and also all real and 

personal property, according to its true value in money,” and 
7 in and by the third section of the same article that “All 

property employed in banking shall always bear a burden of 
taxation equal to that imposed on the property of individuals,” and 
by the fourth section of the thirteenth article it is still further pro- 
vided that “ The property of corporations now existing or hereafter 
created shall forever be subject to taxation the same as the property 
of individuals;” and in and by the act of Congress under which 
your orator is incorporated the right of the State to tax any owner 
of its shares is made subject to this condition: “ That the taxation 
shall not be at a greater rate than is assessed on other moneyed capi- 
tal in the hands of individual citizens of such State.” 

Your orator further avers that by section 2730 of the Revised 
Statutes of Ohio it is enacted that “the term of ‘credits’ shall be 
held to mean the excess of the sum of all legal clainis and demands, 
whether for money or other valuable thing, or for labor or service 
due to or to become due to the person liable to pay taxes thereon, 
including deposits in banks or with persons in or out of this State, 
other than such as are held to be money, as hereinbefore defined, 
when added together (estimating every such claim or demand at its 
true value in money), over and above the sum of legal bona fide 
debts owing by such persons;” and by section 2736 of the Revised 
Statutes of Ohio it is provided’ that every person required to list 
property for taxation shall deliver to the assessor annually a state- 
ment of all personal property, moneys, “ credits,’ and other prop- 
erty in his possession or under his control on the day preceding the 
second Monday of April of that year, which he is required to list for 
taxation; and by section 2737 it is provided that such statement, 

among other things, shall truly set forth the amount of 
8 “credits” possessed by such person, as that term is by the 
_ above-recited statute defined. 

Your orator says that a large amount of moneyed capital in the 
hands of individuals invested in promissory notes and other obli- 
gations and credits is by the aforesaid provision allowing deduction 
of legal bona fide debts to be made therefrom expressly exempted 
from taxation, thereby making an unjust and unlawful discrimina- 
tion against moneyed capital invested in national bank shares as to 
which no exemption or deduction is provided for by the laws of the 
State, which discrimination is in direct violation of the restrictions 
of said section 5219 of the Revised Statutes of the United States. 

Your orator further avers that the following-named stockholders 
of said bank were on the said day next preceding the second Mon- 
day of April, A. D. 1885, the owners and thence till now have 
owned, and still continue to own, the number of shares of the stock 
of said bank set opposite their respective names, viz. : 
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And at the day last named and at the time the cashier of said 
banking association made return to the auditor of Cuyahoga 

9 county, Ohio, of the names and residences of the shareholders 


of said association, with the numbers and par v ilue of the 
sh; ares of f the capital stock of said banking associa Lion for the year 
1885, to wit, between the first and second Mondays of May of said 
year, each of sald above-named shareholders was indebted and 
ownlng to other 's of legal hone fide debts a Suln in) excess ol the 
credits, from which, under the laws of Ohio, he was entitled to de- 
duet said cle bts tO an amot nt equal to thi value of said SHaPres, CX- 
cept said Ki. R. Perkins and sald U. [, Murfrv. the excess O! wliose 
debts over the credits, which, by the laws of Ohio, they were entitled 
to deduct from their credits, equaled in the ease of said Pi rkins the 
value of 520 of his said shares, and in the case of said .Murfry the 
value of 25 of his said shares, which said excess of said debts over 
credit ts as par? shoul be deduet dd irom the assessed: value of 
said shares so owned by him, and by reason of the facts above stated 
said shares of said stock should not have been placed on the tax du- 
plicate, and no tax should have been assessed thereon. An | your 
orator alleges that neither of the above-named shareholders listed 
any of said shares for taxation nor did either authorize any one to 
list them for him. 

That at the time of the turn pase statement to the auditor of 
Cuyahoga county, as B -vachey stated, neither said bank nor said cashi 
had knowledge of the fact that the shareho'ders above-named were 
indebted as aforesai: land no opportu lity was —_ them or el 
of ther mm, nor Was any provision the rt fore a , law to deadt 
from the value of said shares so owned by thi Me amount of said 
indebtedness or to demand the right so to rotgy or demand that the 
SaumMe shoul: | | Je jg but your orator alleves that Ol} the 17th day of 
Decem ber. A. 1). LSSDS. and before the LaxX ASS ssed Ol} said share s be- 

came due and payable, each of said shareholders and your 
10 orator made due and legal showlng and proof to said auditor 

of said Cuyahoga county to whom said return was made and 
to said respondent of the existence of said indebtedness and de- 
mande d that the same shoul | be deduct ed Irom the assessed value of 
the shares owned by him and returned by your orator; but both the 
respondent ard said auditor refused to make said deductions, and 
insisted thatthe whole of said shares, as then assessed, should re- 
main upon the tax duplicate, and insisted upon the payment of the 
whole of the t tax as assessed thereon. 

And your orator insists that by reason of the premises above set 
forth there should be deducted from the shares of the capital stock 
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owned by said shareholders above-named and now standing on the 
tax duplicate of said county, $285,500 par value of the shares of 
said stock; in all, the sum of $141,543.48, according to the assessed 
value thereof. 

And your orator further represents that on the 17th day of De- 

eember, A. D. 1885, on behalf of the shareholders owning such shares, 
it duly tendered to said treasurer and offered to pay for the taxes 
due Dee. 20, 1885, on said shares the sum of $3,942.59, and is still 
ready and willing to pay the same, as well as the other half, on the 
same basis of valuation, in manner and at the times provided by law 
for the payment of taxes, to wit, on or before the 10th of June, A. 
D. 1886, if the treasurer will receive it or the court so order; but 
said treasurer has so far refused to receive said payment unless your 
orator would also pay the whole amount of said tax as it stands on 
the duplicate. 

Your orator avers and insists that the taxes so levied and assessed 

against it on account of its said shares of stock are unjust, 

11 — illegal, and void for the following, among other, reasons, to wit: 

First. That said tax is levied and assessed against your 

orator directly and is in violatien of the act of Congress under which 
your orator is incorporated. 

Second. That the laws of Ohio authorize and permit the owner of 
credits to deduct therefrom all debts owing by him and requires 
him to list for taxation only the excess of credits over his indebted- 
ness, and that such is the uniform practice throughout the State, 
and that under the laws of the same State the owner of capital stock 
of your orator is denied the right to deduct therefrom his indebted- 


ness, but is required to list for taxation the whole number of shares’ 


owned by him and not simply the excess of the value of said shares 
over his indebtedness, and your orator insists that such discrimina- 
tion results in the taxation of your orator’s stock at a much greater 
rate than is assessed upon other moneyed capital in the hands of 
individual citizens of Ohio. 

Third. Their property in this corporation is not valued and taxed 
the same as the property of individuals, and the burden of taxation 
upon it is very much greater; nor has any equality been preserved 
in the valuation of the shares for taxation as compared with other 
property in the locality where your orator is established ; on the con- 
trary, the valuation, in proportion to the value, is fully twice as 
much as that fixed upon other property, while the rate of levy isthe 
same. 

Fourth. The proceedings of said State board of equalization were 
irregular, illegal, and of no binding obligation, for, while the said 
act proposes to give authority to examine and equ: alize the value of 
such shares as fixed by the county auditor and as reported by him 
to the State auditor, yet the said board did, in fact, examine and 

equalize as aforesaid and not otherwise the value of such 
12 shares fixed by the county auditor and returned by him to 
the State board of equalization, which values so fixed and re- 
turned the said State board were not authorized by law to examine, 
equalize, or in any manner meddle with. While said act proposes 
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to give authority to hear complaints and to equalize the value of 
shares as fixed by the county auditors, not increasing the aggregate 
more than 20 per cent. of such valuation, yet your orator avers that 
sald board has proceeded, without any complaint made acalnst the 
valuation made by said auditor, and without any notice to your 
orator or the other national banks located in said city and county 
or the shareholders thereof, lo inere use al bitrarily the valuation ror 
taxation more than five hundred thousand dollars upon vour orator 
and upon other national banks of the said city and upon the share- 
holders thereof without any hearing or any opportunity for hear- 
ing, as is fairly required by said act. 

Fifth. That the taxation of the shares of your orator’s stock as 
afuresaid is at a greater rate than is assessed upon other moneyed 
capital in the hands of individual citizens of Olio. 

Sixth. The hecessary etfect of the proc ‘ dings had in the iiSSess- 
ment and levy of the taxes standing against yeur orator and the 
shares thereof owned by its said shareholders has been to deprive 
vour orator and such shareholders, both in the matter of valuation 
and equalization, of all benefit of the constitution and general laws 
of the State. by which only uniformity in the burdens ol taxation 
upon all description of property could be secured, to take from them 
the =f CUrILy aflorde d by the limitations of the “Acts of Ccongr Ss, and 
LO lmnpose Upon them such excessive exactions as to make the fran- 


j ’ 


’ % ’ : ] , . ° 4 | ’ 1. ; 
Ciliises cranted b Said act comparatively Valueiess. 
+ i . 


13 And your orator further represents that if the shares of 

suid stockholders are permitted to be sold under the lien cre- 
ated on them by section 2839 of the said Revised Statutes of Ohio 
or otherwise irreparable injury would not only be done to each of 
the shareholders, but also to your orator, and it would thereby be 
subjected to great loss of standing and credit and other injuries, for 
the redress of which the law affords no remedt S, and the franchises 
with which your orator Is invested by the act of Congress as afore- 


ak on salck fe ly | : j -on ¢ bes | ; a eal 
Salad would not only De pr ativ lmpalred in value, DUE IT such 1 
‘ . : 


exactions are to continue and be persisted in would be rendered 
nearly useless; that the disability iy osed Ipoh your orator to make 
transfers or pay dividends of or upon shares upon which such ille- 
gal tax remained unpaid would damage all the ordinary business 
of your orator and introduce confusion and uncertainty into its 
transactions and the consequent loss of publie confidence, Upon 
which its success depends; or, if vour orator should pay such illegal 
taux and attempt todeduct the amount from dividends or other funds 
of the shareholders in its hands, which many of its shareholders 
have already prohibited its doing, it would be subjected to a great 
multiplicity of suits brought by its separate shareholders for so 
doing, and in any event a great number of suits would be rendered 
hecessary LO adjust the rights of all the parties, and your orator 
would be subjected to great eX pense and irreparable Injury ther by. 

Inasmuch, therefore, as your orator Is remediless by the strict rules 
of the common law and relievable only in equity, it prays that said 
Henry N. Whitbeck, treasurer of said Cuyahoga county, may be 
made party defendant to this bill of complaint ; that the writ of 


lly RENIN EH 
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subpcena may issue against him,and that he may answer the prem- 
ises, 


14 That your honors will grant unto your orator your writ of 


injunction strictly restraining and enjoining, during the 
pendency of this suit, the said Henry N. Whitbeck, treasurer of the 
said Cuyahoga county, as aforesaid, from collecting or attempting to 
collect from vour orator or said individual stockholders, by distraint 
or otherwise, any of the said taxes as the same stand charged on said 
duplicate, and that upon the final hereing hereof the said tax may be 
declared and decreed wholly illegal and void; or, if your honors shall 
consider your orator not entitled to the relief aforesaid, that the said 
respondent may be decreed to receive in full of said taxes the sum 
so tendered by your orator and be perpetually enjoined from col- 
lecting or attempting to collect the balance of said taxes so illegally 
assessed, and for such other and further relief in the premises as 
equity and good conscience require. 

BOYNTON anon HALE, 


Solicitors for Complainant. 


Unirep States or AMERICA, Northern District of Ohio: 


Be it remembered that on this 17th dav of December, LSS5, per- 
sonally came before me C. L. Murfey, who, being by me duly sworn, 
deposes and says that he is the cashier of the complainant in the 
foregoing bill of complaint; that he has heard the same read and 
knows the contents thereof; that all the allegations and statements 
therein contained as derived from the information of others he 
believes to be true, and all other allegations and statements therein 
made are true in substance and in fact. 


C. L. MURFEY, C’r. 


Sworn to before me and signed in my presence this 17 day of 
Dec., 1885. 
NORTON T. HORR, [srt] 
Notary Public in & for ( uyahoga ( ounty, State of Ohvo. 


15 And afterwards, to wit,on the 18th day of December, A. 
D. 1885, the following subpcena was filed in this cause in said 
court, viz: 
Subpeena. 


Tue Unirep Srates or AMERICA, } 
y : : . ° 7 a * SS 
Northern District of Ohio, Eastern Division, | 


The President of the United States of America to the marshal of the 


northern district of Ohio, Greeting : 


You are hereby commanded to summon Henry N. Whitbeck, 
treasurer of Cuyahoga county, Ohio, if he may be found in your 
district, to be and appear in the circuit court of the United States 
within and for the district aforesaid, at Cleveland, on the first Mon- 
day in March next, to answer a certain bill in chancery filed and 
exhibited in the said court against him by the Mercantile National 
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Bank of Cley ind, Ohio Llereof h t to fail under thi ry ilty 
of th w thene suing nd hay ind there this writ 
Witness tl Honorabl lorrison R. \ Chief Just yf the 
Lo States, this 17th day of D .. D. 188 nd in th 
110 year or thie 1aeyp mMenee OF tl States of Amert 
1g. mICKS, ¢ 
SEA | O. GC BALI 
Deput f 
Mem 
| sAld a ndant is required } ’ iran nm this 
Sulit lerk OMICe O kag COU Lf st Monday 
\) ia ISS! ry ae tak 1} } } 
A. J. RICH, ¢ 
L6G Mayr: if 
NORTHERN Dts eT OF OHIO 
On ISth d Decem bi LSS lue service of this 
writ by deliveri i true al i thereof to H. N 
Wh reCK tren i; t’] ‘ O) f 
i, GQODSPEED. 
lS. Ma | 
(Endorsed:) Subpcena. Retur ISS6. Ruled or 
appearance, Feb’y Ist, 1886. R er, March Ist, 1886 
Returned and filed D LSS5 ' s, clerk 
And afterwards, to wit, on Thursday, t! i7th day of December. 
being a day of the October term, A. D. 1885, of said court—present, 
the Honorable Martin Welker, district judge—the following pro- 
ceedings were had in this cause in said court, viz: * 


THe MERCANTILE NATIONAL BANK OF CLEVELAND, ) 
(OHIO, 

US | 

Henry N. Waitrpseck, Treasurer of Cuyahoga | 


County, O | 


This day Cabhie the complainant, and Ltne “iso the di fendant,. by 
counsel, and the motion for an injunction, as prayed for, came on 
for “5 “hag and the court, being fully advised in the oc agua 
order that the det endant be, fil) d he is hereby, ined and re- 
strained, prior to the fin: i| hearing ind further scat ol € this court In 
causenoen from collecting the excessive taxes and assessments 
complained of in the complainants bill, by distraint or otherwise, 
and from serving notice as such treasurer forbidding the officers of 
said bank from making transfer of the shares or payment of divi- 

lends or other funds be longing to said shareholders 
17 [t is further ordered that said complainant pay to said de- 
fendant, as treasurer, the amount of taxes admitted by said 
2—970 
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bill to be due, if said ¢reasurer will receive the same; and in case 
said treasurer receives the same his receipt therefor shall be without 
prejudice to his right to contest the invalidity of the taxes in dispute 
in said ease. 

It 1s further ordered that said omplainant file herein its bond in 
the sum of S2 000.00, with surety approved by the clerk of said 
court, conditioned according LO law, to indemnify the defendant for 
any damage that may be awarded by the court in the premises 
against said complainant. 


NorTHERN District or Ono, ss: 


On the 18th day of December. LSSD. | made due service of this 
writ by delivering a true and duly certified copy thereof to H. N. 


Whitbeck, treasurer of Cuyahoga county, Ohio. 
W. F. GOODSPEED, 
/ f . Marshal. 
And afterwards, to wit, on the — day of ——, A. D. 18S-, the 


following bond was filed in this cause in said court, being in the 
words and figures, to wit: 

(Nore By CierK Sup. Cr. U.8.—Page 18 (supposed to be bond 
above referred to) missing from transcript.) 


19 And afterwards, to wit, on Thursday, the 30th day of De- 
cember, A. D. 185-, being a day of the October term, A. D. 
1885, of said court, the following order was entered in this cause In 
said court, viz: 
Orde r. 


It being shown to the court that the first name of said defendant 
is Horatio and not Henry, on motion of said plaintiff it is ordered 
that the name Henry, wherever it appears in the pleadings, process, 
or return thereof, or orders in said case be changed to Horatio, and 
that hereafter said cause proceed against said respondent as Horatio 


N. Whitbeck instead of Henry N. Whitbeck 


An- afterwards, to wit, on Monday, the 15th day of March, being 
a day of the February term, A. D. 1886, of said court, the follow- 
ing proceedings were had in this cause in said court, viz: 


Leave lo File De HiUrTrrer., 


THE MERCANTILE NATIONAL BANK OF CLEVELAND O., 
v8. 


Horatio N. Wuirseck, Treasurer, &e 


[In this cause leave is given the respondent to file a demurrer to 
complainant’s bill instanter. 


rHiKE MERCANTILE NATIONAL BANK OF C! vi ALND, OHIO L] 


And atterwards. to wit. on the 145th D March, A. D. 1886. the 


' 
. a > 
go] Distri yt) i) | i) SiO}. 


* 


+) ri’, , ‘ ' 
1) He MERCANTILE NATIONA] >A) O ’ LEVELAND, UHIO, 


HorAtTIO N. Wuireeck, Treasurer of | hoga County. O. Di 


rs . ’ : 4 ; : : 
—o . oe . ’ ' . ; | 
lo the judges of the circuit court of the | ed States for the north 
’ . ' 
ern district of Ohio, eastern divis 
r } ! | ; 
’ 
[his detendant. 1} tL Col Iess ti YI . iVvily all Ol tt] i 
, ’ # t 
matters and things in this said bill of unt to be true. demurs 
7 t 
thereto. and for cause of demurrer says 
vues , : 
| hat this court ought not to tuke cognizance Of or sustain thi 
action ator Si 1d by iuse hes vs that said irt | } Mrisdictiol 
4 itpit ; ‘ fii . Laiaul ii | wiiaa (i f mitt nas ate. PLL LOM bts il 
’ . ’ a ; : : : " 
° ’ . - ° ® . : : ; sit 8 : sy * ‘ 
thereof, as IL Appears irom said bill Ol COMDiF int that said complain- 
Llicl e 1, ‘] ) 
ant is established iid gomg OUSTIeCSS iil ' : hp iy of ( ieyel lnd.in rive 


county of ( ‘uyahoga and State 
2. And for further cause of demurrer he says that it appears by 
the complainant's own showin In its said bill of complaint that the 
t entitled to the r lel prayed for 1n its cald 
i 


said complainant Is lit 
ant. and that the facets set forth in said 


bill against this defen: 
| q ?. ; : 
Con pial it do not make such “a Cyuse as e@lLltLiLlies said complainant ce 
i 


} 
Nlloft 
any relief whatever against the defendan 
Wherefore, and for divers other causes of demurrer appearing 
the said bill of complaint, this defendant demurs to said bill and t 
all matters and things therein contained, and prays the judg- 
2] ment of thi court whethe r he shall bi compelled LO make un 
further or other answer to thi said bill and he Drays LO be 
hence dismissed with his reasonable costs in this behalf sustained. 
We certify that in our opinion the foregoing demurrer of Horatio 
N. Whiutbeck, treasurer of Cuyahoga county, Ohio, defendant, to the 
bill of complaint of the Mercantile National Bank, of Cleveland, 
Ohio, complainant, is well founded in law and proper to be filed in 
the above cause. 
HADDEN, DISSETTE anp COLLISTER. 
JAMES LAWRENCE, 
CLARENCE BROWN, 


Ny he iors for RR sponde nts. 
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Unirep STATES OF AMERICA, 
Northern District of Ohio. Haste rn Division. j 


¥¢ * 
SS. 


Horatio N. Whitbeck, being duly sworn, deposes and says that he 
has read the forgoing demurrer to the bill of complaint in this suit, 
and that the same is not interposed for the purpose of delaying said 
suit or any proceedings therein. 

H. N. WHITBECK., 

Sworn to before me by the said Horatio N. Whitbeck and by 
him signed in my presence this 15th day of March, 1886. 

[ SEAL. | A. E. SHEARS, 
Deputy Clerk. Common Pleas Court, Cuyahoga County, Ohio. 


And afterwards, to wit, on Thursday, the 25th day of March, be- 
ing a day of the February term, A. D. 1886, of said court, the follow- 
ing proceedings were had in this cause in said court, viz: 


Ord r (py ‘ rruling DD LUT Te gf 


THE MERCANTILE Natt B’K oF CLEVELAND, O., 


Horatio N. Wuirseck, Treasurer, «ce. 


22 This cause came on this day to be heard upon the de- 

murrer of Horatio N. Whitbeck, treasurer, to the complain- 
ant’s bill of complaint herein, and the same was argued by counsel, 
and thereupon, on consideration thereof, itis ordered that the same 
be overruled, and leave is given the respondent to file his answer 


by April 15th, 1886. 


And afterwards, to wit, on the 22nd day of April, A. D. 1886, the 
following answer was filed in this cause in said court, viz 


Answe r of HT. N. Wh itheck. 


In the Circuit Court of the United States for the Northern District 
of Ohio, Eastern Division. 


THe MERCANTILE NATIONAL BANK OF CLEVELAND, Onto, Com- 
plainant, 
US. 
Horatio N. Warttsecx, Treasurer of Cuyahoga County, O., 
Defendant. 


Answer. 
The answer of Horatio N. Whitbeck, treasurer of Cuyahoga county, 


Ohio, defendant, to the bill of I comp I; ornare he Mereant tile National 
Bank of Cleve land, Ohio, complainant. 


To the judges of the circuit court of the United States for the north- 
ern district of Ohio, eastern division: 


This defendant, reserving to himself all right of exception to the 
said bill of complaint, for answer thereto, admits that he is the - 
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treasurer of Cuyahoga county, Ohio, and is a citizen of Ohio and of 
said northern district, eastern division; that said complain- 
20 ant is a national banking association incorporated under the 
act of Congress mentioned in said complaint, with the amend- 
ments thereto, and is established and doing business In the city of 


17 : : ] : ; ‘ | ‘| 1 j y .¥ ? Be 
( leveland. Ih said northe rn aistrict ¢ ‘) »> Lhat Sald complainant 
has a capital stock of $1,000,000.00, divided into 10,000 shares of one 


hundred dollars each, all of which Is paid up and certificates for the 
shares are outstanding ; that the cashier of said complainant reported 


in duplicate to the auditor of said county the resources and liabili- 
ties of said banking association at the close of business on the Wed- 
nesday next preceding the second Monday in May, 1855, together 
with a statement of the Hnavies and residences of the SLO Kkholde rs 
therein. with the number Ol shares at id aeh and t} eC Lt iT Value 
of each share, as rt quired by section 2765 of the Re vised Statutes of 


Ohio: that the real estate included in said return 1s otherwise and 
separately assessed and charged on tne tax up icate of 201 county ; 
that the auditor of said county thereupon proceeded to fix the total 
value of thy shares of said bank Al S444.520.00, exclusive of the 
assessed value of its real estate, and made out and transmitted to 
the annual State board for the equalization of the shares of incor- 
porated banks a copy of the report as made by said cashier, together 
with the valuation of such shares as so fixed by 
that ti e sald Stute hoard of eq 
aforesaid made by said cashier to said county auditor and the value 
of such shares as fixed by said COUNLY auditor and the Sill 


a 


, 


} * 
raligat =~ lic we sma tha ‘othr 
LACLLLAELIVIIL CL CAALLLITIE rit revturng 


board 
(having proceed d in all respects according to law) fixe d the aggre- 
gate valuation of the shares of said compiaimnant at $495,707 
clusive of the assessed value of its real estate: that the auditor Ol 
said State did thereupon certify to the aud! | . 
24 the valuation of the shares of said complainant is | jualized 
and determined by said State | rd of equalization, which 
valuation the county auditor did enter upon the tax duplicate of 
said county for the year ISS5. and gid - » enter upon the tax du- 
plicate for the year ISSS a tax on such valuation of such shares for 
said year, amounting in the aggregate to $12,890.14, and upon a val- 


ed 


uation as aforesaid. of such share 3 of S840 i4 76, xclusive of the 
assessed value of its real estate, and that a vards the said dupli- 
cate,as required by law, with the said taxes charged thereon, was 
by said -county auditor delivered to the said Horatio N. Whitbeck, 


treasurer of said county, LO be by him CO 
This defendant also admits that, as said tax duplicate for the year 

1885 was originally made up by said county auditor and delivered 

to said county treasurer, the said tax levied on the total valuat 

of the shares of said bank, exclusive of the valuation of said real 

estate, was entered against the name of said complainant without 

specifying therein the names of the several shareholders or the tax 

h, but givin: 
tion of each of said shares, exclusive of real « 
State board of equalization. 


; 
i« 


the separate valua- 


assessed on the shares held by eacl L Ing 
state, as fixed by said 
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He said that said tax was so entered against the name of said com- 
plainant because for many years the said complainant, In common 
with the other banks located in said county, had uniformly paid 
the taxes chargeable against the shares of its stockholders and it 
was agreed and understood between said bank and said county 
auditor that it would continue to pay the same. 

This defendant does not admit that said duplicate, as so made up 
and delivered, was in any respect insufficient or illegal, but, in order 

to avoid all possible ground for complaint, the said county 
25 auditor, since the commencement of this action has corrected 


the said duplicate, as he is authorized to do by the laws of 


Ohio, by duly entering thereon the names of the several share- 
holders of said domplainant, the number and valuation of the shares 
held by each, and the amount of taxes chargeable thereon. 

And this defendant disclaims any purpose of enforcing the col- 
lection of said taxes in any other manner than as authorized by law. 

And, further answering the said bill of complaint, this defendant 
denies that he or any others whose acts he is carrying into effect is 
violating or has violated any rights of the shareholders of said com- 
plainant, either in respect to the taxation of their shares of stock in 
said bank or otherwise. 

He denies that the said auditor of Cuyahoga county did meet with 
or consult with the board of equalization for the city of Cleveland 
for the purpose of more accurately determining and fixing the 
value of said shares, or that the valuation by said county auditor 
reported to the State board of equalization was fixed and determined 


upon by said county auditor with the assistance and approval of 


said city board of equalization, or that it is by law the duty of said 
city board of equalization to value and equalize for taxation all 
moneyed capital and personal property of every kind in the hands 
of individual citizens of the State of Ohio resident in said city, ex- 
cept only the capital, assets, and shares of incorporated banks. 

He denies that said county auditor placed a value upon said 


shares which was in fact or was known by him to be in excess of 


the value fixed in said county on other moneyed capital in the hands 
of individual citizens of the State of Ohio and of said city and 
county. 
He denies that said State board of equalization did not examine 
any other returns made by said county auditor to said State auditor 
except the return made by the cashier of said complainant 
26 to said county auditor, and the value of such shares as fixed 
by said county auditor, or that said State board of equaliza- 
tion knowingly or designedly did fix a higher per cent. of value and 
assessment for taxation upon the capital stock and shares of said 
complainant than upon the capital and shares of other banks organ- 
ized and existing under the laws of the State of Ohio, or a higher 
rate per cent. than was assessed upon other moneyed capital in the 
hands of citizens of the State of Ohio, or higher than that fixed on 
other moneyed capital in the hands of such citizens in the said 
county of Cuyahoga and city of Cleveland. 3 


~? 
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He denies that said State board of equalization did not equalize 
the value of said shares with the value of other moneyed capital in 
the ha ds of citizens of the State of ( hio, county and city arore sald, 
or that said State board of equalization designedly or intentionally 
placed a higher valuation thereon, or that the tax levied 
sessed in the valuation of said shares was or is in violation o 
unauthorized, or void. 

Said defendant further denies that - levying and assessing of 
f the act 


said tax against said complainant direct! is in violation of 


of Congress of the United States under me ich said complain-t is In- 
corporated. He denies that the tax, the collection of which said 
complainant, by its said bill, seeks to enjoin, is in violation of any 
act of Congress of the United States or is levied or assessed in a 
manner which is in violation of any act of Congress of the United 
states. 

He denies that the shares of the capit il stock of said complainant, 
the property of its shareholders, are not taxed by any law pases : 
Ing any uniform rule for the valuation of the prope rtv of said shar 
holders and the levying of taxes thereon as pro vided by the consti- 
tution of the State of Ohio. He denies that the acts of the General! 
Assembly of the State of — under and by virtue of spo the 

taxes in said State are or purport to be assessed do iot have 
Zi a uniform operation how ighout said State, as requir d by the 
constitution of said State. 

He denies that the property of the owners and holders of the 
shares of the capital stock of said complainant in said complainant 
corporation is not valued and taxed the same as the property of In- 
dividuals, or that the burden of taxation upon the shares of said 
stockholders in said corporation is very much or any greater than 
upon the property of individuals. 

He denies that equality has not been preserved in the v: alt uation 
of said shares for taxation as compared with other property in the 
locality where said complainant is established. 

He denies that the valuation of said shares, in proportion to the 
value thereof, is fully twice as much as or any more than the valua- 
tion fixed upon other property. 

While admitting that the constitution and laws of Ohio contain 
provisions in reference to taxation substantially us quoted in said 
bill of complaint, this defendant says that all the provisions of said 
constitution and laws upon that subject should be considered in 
order to determine the force and effect 
that a large amount of moneyed capital 1 » hands of Individuals 
invested in promissory notes and other oblie gations and credits is 
expressly exempted from taxation in said State 

He denies that any of the shareholders 
at the times named in said bill of cor mpi unt, was indebted or owing 
to others of bona fide debts a Suri) In excess oO! the credits irom WwW hich 
under the laws of Ohio, he was cntithed to deduct said debts to an 
amount equal to the value of his said shares or any part thereof. 


, 
iaw, 


’ 
i) 


of vee i ted. and he denies 


oe 
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He denies that either of said shareholders was then indebted in 
any sum whatever, or that, even if any of them was so indebted as 
claimed in said bill of complaint, he is thereby entitled to deduct 
the excess of such indebtedness-over his credits from the assessed 

value of his said shares, or that for any reason said shares 
28 of stock should not have been placed on the tax duplicate and 
no tax assessed thereon. 

This defendant denies the averment in said petition that neither 
of said shareholders authorized any one to list his said shares for 
him. 

He denies that it was ne Cessary for said shareholders so to do. 

He denies that, at the time of the return and statement by the 
cashier of said banking association to the auditor of Cuyahoga 
county, neither said bank nor its cashier had knowledge of the in- 
debtedness of said shareholders, if any such indebtedness existed. 

He denies that, on the 17th day of December, 1585, or at any time, 
said complainant or any of said shareholders made due and legal 
showing and proof to the auditor of said county or to this defendant 
of the existence of said alleged indebtedness, or demanded that the 
same should be deducted from the assessed value of the shares owned 
by such shareholders and returned by said complainant. 

He denies that any sum whatever should be deducted from the 
valuation of the shares of the capital stock owned by said share- 
holders named in said ':!1 of complaint. 

This defendant further denies that the taxes so levied and assessed 
on the shares of said complainant’s stock are, for the reasons alleged 
in said bill of complaint or for any reason, unjust, illegal, or void. 

He denies that the laws of Ohio authorize ana permit the owner 
of credits to deduct therefrom all debts owing by him, or that such 
is the uniform practice throughout the State. 

He denies that the proceedings of said State board of equaliza- 
tion were in any respect illegal or irregular, or were for any reason 
of no binding obligation, or that said State board of equalization 
proceeded arbitrarily to increase the valuations for taxation upon 
suid complainant and upon other national banks of the said city 
and upon the shareholders thereof without any opportunity for 

hearing. 
29 He denies that the taxation of the shares of said complain- 
ant’s stock is at a much or any greater rate than is assessed 


upon other moneyed capital in the hands of individual citizens of 


said State of Ohio. He denies that the necessary effect of the pro- 
ceedings had in the assessment and levy of the taxes standing 
against said complainant and the shares thereof owned by its said 
shareholders has been to deprive said complainant or said share- 


holders either in the matter of valuation or equalization of any of 


the benefits of the constitution or general laws of said State of Ohio, 
or to take from complainant or said shareholders any security 
afforded them by the limitation of said act of Congress, or to impose 
upon said complainant or said shareholders any undue or excessive 
exactions or any such exactions as to make the franchises granted 
by said act of Congress comparatively valueless. 
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He denies that irreparable injury would be done either to com- 
plainant or to its said sharehold: rs OF ali’ Ol them by the enforee - 
ment of the lien created on said shares by section 2839 of the Revised 
Statutes of Ohio, or that said complainant would thereby be sub- 
jected to great loss of standing or credit, or subjected to any other 
injuries for the redress of which the law affords no remedies, or that 
the franchises of said complainant oTant DY said act of (Congress 
would be rr atly Impaired Or renaeread irly useless, or that the 
disability imposed upon complainant to make transfers or pay divi- 
dends of or upon said shares upon which said tax remains unpaid 
would da Mage all the ordin mary busin SS O} a Nainant os introduce 
confusion or uncertainty into its transactions or incurany loss of publie 


confidence. or that if said complainant should pay the taxes 
for those of its shareho lders whom Db) law i may pay for and deduet 
the amount from their dividends or other funds of said shareholders 


in its hands it would be subjected legally to any suits which 
oU wth be brought against it by said shareholders or any of 
them for so doing, or that said complainant would be sub- 
jected to great expense or irreparable injury by so doing, or that a 
great number of suits would be rendered necessary to adjust the 


rights of all the parties. 

And this defendant further denies each and every allegation in 
said bill of complaint no- hereintofore admitted or expressly de- 
nied. 

To the contrary of - VW vb ich this defe! dant avers that by and 
under the act of Congress of the United States in said bill mentioned 
the shares of stock of | cihh eamatelenia’ are personal property, and 
in and by said act it is permitted that the gislature of each State 
might determine and direct 1 wegen rand place of taxing ail the 
shares of the national bat iking associations organized and estab- 
lished thereunder located within such State, sul ject only to two 
restrictions, viz: 

Ist. That the taxation thereon should not be at a greater rate 
than should be assessed upon other moneyed capital in the hands 
of individual citizens of such State: and, 

2nd. That the shares owned by any non-resident of the State 
should be taxed tn the city or town in which such association should 
be locate i and estab lished. 

And this defendant says that the tax mentioned in said complain- 
ant’s bill assessed apon the shares of said complainant is not taxed 
at a greater rate than is imposed by the State of Ohio our the laws 
thereof upon other moneyed capital in the hands of the individual 
citizens of said State and individual citizens of said tienen and city 
of said State, and that the shares of the non-resident shareholders 
are taxed in said city of Cleveland, where said complainant’s bank 
is established. 

And this defendant further says that said annual State board for 

the equalization of the shares of incorporated banks, consist- 
31 ing of the Governor, auditor of State, and attorney general of 
said State, did meet on the third Tuesday in June, A. D. 
1885, at the office of said auditor of State, at Columbus, and, having 


. 


5 () 


ny 
. 


is HORATIO N. WHITBECK, &C., VS. 


before them the statements and returns of the complainant’s cashier 
and the valuation of complainant’s shares fixed by said county 
auditor, with like returns aud valuations of all the incorporated 
banks within the State of Ohio, proceeded to consider the same, and, 
having heard all complaints, equalized the valuation of the shares 
of all the incorporated banks within said State as determined upon 
and reported by the county auditors to said board and to said 
auditor of State, and thereupon made an equalization of the vaiua- 
tion of all the shares of all the incorporated banks within the State 
of Ohio, according to the rules pre seribe cd by the laws of the State 
for valuing and equalizing the values of real and personal property. 

That in acting upon the shares of said aber seer for the pur- 
pose of equalizing their value for taxation aforesaid said annual 
State board of equalization was govern dl by the same rules and 
adopted and used the same methods as those by whieh it was gov- 
erned and which it used in equalizing the shares of all other incor- 
porated banks for taxation and the same as governed and were used 
by all other equalizing boards and all other officers of said State, 
county, and city in the valuing and equalizing of all other property 
for taxation; that neither the said complainant or its cashier or 
other officers nor any of its shareholders appeared before said board 
or presented to it any complaints or any statement of the several 
alleged matters and things now set forth in said bill of complaint. 

That, it appearing from said cashier’s return that the capital stock 
of complainant taken together with its surplus and undivided 

profits amounted to $1,042,730.41, and that said county 
oz auditor acting upon said return, had fixed the value of all the 

shares of the said complainant for taxation at $444,820.00 (after 
having deducted from said value the value of said real estate), said 
annual State board of equalization, governed by the rules and adopt- 
ing and using the methods aforesaid and acting wholly within the 
limits and discretion allowed them by the statutes of said State, in- 
creased said valuation so as aforesaid fixed by said county auditor 
by adding thereto $50,954.76, making said valuation of all of said 
shares $499,/74.76 and each of said shares thereof (the par value of 
which is $100) $49,574, which sum is not in excess of the true value 
in money of said shares, but, on the contrary, is much less than the 
true value in money thereof. 

And said board having equalized and fixed the valuation of said 
shares of complainant, the said auditor of State the ‘reupon trans- 
mitted to the auditor of said Cuyahoga county the valuation of the 
shares of said complainant so as aforesaid determined and fixed by 
said State board; and the said county auditor of said Cuyahoga 
county thereupon, as he was required by law, did place upon the 
duplicate of said county, with all the other taxable property in said 
county, the said shares of said complainant at the valuation so fixed 
upon and determined by said State board of equalization and 
assessed upon the same merely the same rate as was assessed upon 
all other property _— the county duplicate in the city of Cleveland 
for the said year of 1885 at the place where said complainant is lo- 

sated and doing business and being the same rate as that assessed 
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CLARENCE BROWN, 


Solicitors ror Det 4 


H. N. Whitbeck, being duly sworn s and says that he isthe 
defendant in the foregoing answer; that he has read the same and 
knows the contents thereof, and that t same 1s true of his own 
knowledge, except as to the matters and things therein contained on 
information and belief, and as to such matters he verily believes 


H. N. WHITBECK 
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Sworn to before me by the said H. N. Whitbeek and by him sub- 
scribed in my presence this 1st day of Apri = * 1). TSS6. 
C4 ae L. kK. MEACHAM, 
Deputy Clerk Common Pleas Court, Cuyahoga County, Ohio. 


And afterwards, to wit, on the 3rd day of May, A. D. 1886, the 
following replication was filed in this cause in said court, viz: 


Replication. 


Circuit Court of the United States. Northern District of Ohio. In 
Kquity. 


THe MERCANTILE NATIONAL BANK OF CLEVELAND, OHIO, 
ng No. 4411. 


Horatio N. Wuirpeeck, Treasurer, ete. 


The replication of the above-named complainant to the answer of 
the above-named defendant. 


The repliant, saving and reserving to itself now and at all 
30 times hereafter all and all manner of benefit and advantage 
of exception which may be had or taken to the manifold in- 
sufficiencies of said answer, for replication thereunto, says that it 
will aver, maintain, and prove the bill of complaint to be true, cer- 
tain, and sufficient in law to be answered unto, and that the said 
answer of the said defendant is uncertain, untrue, and insufficient 
to be replied unto by this repliant, without this, that — or any other 
matter or thing whatsoever in the said answer contained material 
and effectual in the law to be replied unto and not herein and bereby 
well and sufficiently replied unto, confessed and avoided, traversed 
or denied, is true; all which matters and things this repliant will 
be ready to aver, maintain, and prove as this honorable court shall 
direct, and humbly prays as in and by the said bill it has already 
prayed. 
BOYNTON ano HALE, 


Solicitors for ( omplainant. 


And afterwards, to wit, on Saturday, the 6th day of November, 
being a day of the October term, A. D. 1886, of said court, the follow- 
ing order was filed in this cause in said court, viz: 


Order Appointing Master. 


THE MERCANTILE NATIONAL BANK OF CLEVELAND, O. 
v8. 
Horatio N. Wuirseck, Treas., &e. 


In this cause it is ordered that A. J. Ricks, because of his experi- 
ence in matters of accounting, be appointed a special master to ex- 
amine the evidence and record now on file, and report who, if any, 

of the shareholders of the complainant on the day preceding 
36 the second Monday of October, 1885, had bona fide indebted- 

ness which shouid have been deducted from the valuation of 
the shares. 


rHE MERCANTILE NATIONAL BANK OF CLEVELAND. OHIO. ? | 


And afterwards. to wit. on the Ath nae vy of Nove mi be \ > 1886. 
the following affidavit was filed in this cause in said court, viz: 
Affidavit of T. P. i 
STATE OF OHIO. } 
Cuyahoga County, | - 
Afhid L\ 
tr. P. Handy, being first duly swot n his oath SAYS that the 


Mercantile National Bank is a corporation organized and doing bus 
ness at Cleveland. Ohio. under the act of Congress known as “ the 
national bank act.” and the acts amendatory thereto, and it and its 


stockholders are subject to the provisions of and entitled to the 
benefits conferred by section 5219 of the Revised Statutes of the 
United States; that on the day next preceding the second Monday 
of April, A. D. 1885. and at the time the eashier of said bank made 


out and returned to the auditor of Cuyahoga county, Ohio, a state- 
ment of the names and residences of the stockholders of said bank, 
with the number of shares of thie Caplt | stock owned All he ld by 
each, and the par value thereof for the vear 1885, to wit, between 
the first and second Mondays of May, \ 1). 1SS5, as requir d bj Ssec- 
tion 2765 of the Revised Statutes of Olio, afhant was an owner of 
600 of said shares of the par value of $100 per share, and the same 
were returned as belonging LO him by said cashier, and from 
said day next pre ceding the second Monday O April, LSS5, 
he has continued to own and now owns said number of 
shares of stock in said bank. Affiant further says that he has 


i 
never been required by any authority to list said shares for 

taxation; that when the same were required to be and 
ol were so returned for taxation by said cashier, and also 

on the day next preceding the second Monday of April, 1885, 
afhant was indebted and owing to others in legal bona fide debts the 
sum of $80,000 over and above any and all credits which by law he 
was entitled to deduct therefrom, and from which excess of debts over 
credits should be deducted said 600 shares of said stock. Afhant 
says that in making up the sum of said debts owing by him in 
excess of the credits deducted therefrom he has not included any 
claim or obligation which section 2 {f the Revised Statutes of 
Ohio requires to be rejected, which h is ready to make appear if 
required or permitted by an exhibit of such indebtedness. 

Affiant further say- that the tax and assessment upon said shares 
were made thereon in excess of the amount for which the same 
were assessable without his authority or consent, and the same were 
listed by said cashier in the manner aforesaid without any authority 
from the affiant for so doing, and in sole compliance with the statute, 
and affiant has had no opportunity or way provided to secure said 
deduction of credits from said shares other than to seek said dedue- 
tion from the value of the shares since they were carried on the 
duplicate. 


' 
j 


) © 


T. P. HANDY. 
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Sworn to before me and in my presence subscribed this 16th day 
of December, A. D. 1885. 
NORTON T. HORR, 
Notary Public. 


08 And afterwards, to wit, on the 8th day of November, A. D. 
1886, the following report was filed in this cause in said 
court, viz: 7 

Re port of Special Master. 


In the Cireuit Court of the United States, Northern District of Ohio 
Eastern Division. 

Tue MercantiIreE NATIONAL BANK OF CLEVE- ) 

LAND, OHIO, | 

v8. 

H. N. Wuirseck, Treasurer. J 

To the honorable the judges of the circuit court : 

By an order entered in this case the undersigned was appointed a 
special master to ascertain and report from the testimony and record 
who, if any, of the shareholders of the complainant on the day pre- 
ceding the second Monday of April, 1885, had bona fide indebtedness 
which should have been deducted from the valuation of the shares 
of the capital stock of complainant bank. 

The master reports that, having examined the evidence and heard 
the claims of counsel, he finds and reports that all the shareholders 
are entitled to the deductions as charged in the bill, except the fol- 
lowing, who should be taxed for the amount stated, viz: 

E. ht. Perkins has credits, subject to taxation, above his indebted- 

ness on the day named to the sum of $4,374.40. 
og C. L. Murphy has credits, subject to taxation, above his in- 
debtedness on the day named to thesum of $724.00. 

Robert L. Chamberlain has credits, subject to taxation, above his 
indebtedness on the day named to the sum of $4,448.00. 

James Parmalee has credits, subject to taxation, above his indebt- 
edness on the day named to the sum of $3,113.60. 

James Barnett has credits, subject to taxation, above his indebted- 
ness on the day named to the sum of $17,792.00. 

All of which is respectfully submitted. | 

A. J. RICKS, 
Sp’l Master. 

And afterwards, to wit, on the 8th day of November, being a day 
of the October term, A. D. 1886, of said court, the following decree 
was entered in this cause in said court: 

Decree. 
THe MERCANTILE NATIONAL BANK 
v8. 
Horatio N. Wuitseck, Treas. of Cuyahoga Co. 


At this term the parties appeared bv their solicitors, and this cause 
came on for hearing upon the merits; and the court, being fully 
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And it appearing to the court that be amount admitted in said 


bill to be due to said respondent has, pursuant to a former order of 
to said respondent and by 
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nis court by C1) paid DV sald COM pialhis 
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L 1s therefore ordered, adjudged, and cecret i Loat sald responcd- 
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ent and his successors In office be forever enjoined from proceeding 


) 3 
or attempting to collect or from collecting any part or portion of 
sald tax or assessment re maining ul paid except the taxes levied 
upon the valuation of the shares of the capital stock of complain- 
ant, as fixed by the county auditor, owned by said Barnett, Cham ber- 
lain, and Parmelee, amounting to $659.29, the amount of tax hereby 
enjoined being $3,967.55; and it 1s therefore ordered, adjudged, and 


; ~ 


deer ed that sald respondent or his successors 1D othee pay the costs 


In this suit to be taxed, for which it is ordered that execution may 
issue as upon judgments at law. 


Aud afterwards, to wit, on the 3lst day of January, being a day 
of the October term, A. D. 1886, of said court, the following order 
was entered in this cause in said court, viz: 


Order Vacating Decree. 


In the Cireuit Court of the United States for the Northern District 
of Ohio. Eastern Division. 


THe MERCANTILE NATIONAL BANK OF CLEVELAND 
8 No. 4411. 


Us. 
Horatio N. Wuitseck, Treas. 


4] The above-entitled cause having been submitted to the 
court, and a decree having been entered in said cause in 
favor of the complainants therein, and the defendant desiring to 
present the questions arising in said cause to thie Supreme Court of 
the United States to be finally decided, and for that purpose intend- 
ing to appeal said cause, numbered 4411, on motion of said defend- 
ant it is now ordered by the court that the decrees hereinbefore en- 
tered in the above-entitled causes, numbered 4411, 4412, 4413, 4414, 
4415, L416, 1417, and 4 L1S, be, and the Sane hereby are, set aside 
and vacated to await the further order of the court, and that the 
said several complainants have leave to apply at any time hereafter 
to have said decrees re-entered. 
Approved. 


— 


HOWELL E. JACKSON, 
( arcu Judge 
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And afterwards, to wit, on the 8th day of April, A. D. 1887, the 
following bill of exceptions was filed in this cause, viz: 


Bill of Exceptions. 


In the Circuit Court of the United States, Northern District of Ohio, 
astern Division. 


THE MERCANTILE NATIONAL BANK OF CLEVELAND, O., Complainant, 
Us. 
Horatio N. Wurrpseck, Treasurer of Cuyahoga County, O., De- 
fendant. 


4? Be it remembered that on the trial of this cause at the Octo- 

ber term, A. D. 1886, of the circuit court of the United States 
for the northern district of Ohio, eastern division, the complainant 
having offered testimony on its behalf tending to support the issues 
on its part, and having closed its testimony, the defendant, to main- 
tain the issues on his part, and for the purpose of showing that 
throughout the State of Ohio the average rate at which moneyed 
capital other than the shares of the national banks in the hands of 
individual citizens of such State was valued for taxation in the year 
1885 exceeding sixty-five (65) per centum of its true value in money, 
offered in evidence the testimony set forth in the depositions on file 
herein of the following-named witnesses, to wit: Richard Brown, 8. 
L. Arnold, A. J. Frame, G. W. Rutledge, George W. Temple, Geo. 
W. MecPeck, O. F. Serviss, Charles W. Webster, A. J. High, Asa 
Jenkins, J. W. Cassingham, B. F. Dum, Frank J. Reinhart, Joseph 
Staffort, W. RX. Baker, George A. Crew, J. Henderson, B. B. Evans, 
Q. F. Randolph, Horatio Pearson, W. M. Bowen, 8. J. Wirick, John 
D. Turner, William T. Platt, William Howard, W. B. Gilbert, Wil- 
liam F. Simmeral, H. R. Muhleman, C. C. Baker, F. H. Sherer, J. 
C. Beckett, Daniel Worley, William Wallace, Frank J. Eakar, Au- 
gustus Robb, B. F. Waples, John W. Kinsey, J. A. Wagner, R. J. 
Grigsby, Finley R. McLaughlin, C. Minnick, B. B. Stone, T. E. Beck- 
inpaugh, W. W. Place, Geo. W. Le Fevere, J. N. Monmaker, Aaron 
Wagner, W. J. Jacobs, Andrew Foffinger, J. W. Brewster, James F. 
Lingdfeter, Will C. Fisby, W. W. Terry, M.S. Batram, W. T. Hill, 
A. A. Patterson, J. B. Elhott, L. M. Barrick, J. W. Shinn, J. B. Rob- 

inson, James Roland, and Legrand A. Olin; whereupon the 
45 said complainant objected to the admission of all said testi- 

mony ; which objection is sustained by the court, and all of 
said testimony was ruled out; to which ruling of the court and to 
the refusal to admit said testimony the defendant then and tliere 
excepted. 

And thereupon the defendant offered and proposed to prove by 
the testimony of said witnesses, whose depositions have been duly 
taken and filed herein, as therein set forth, but the court refused to 
hear or admit any testitnony as to said matters, holding, in accord- 
ance with the opinion of the presiding judge, that the only testimony 
competent or material in this action, in respect to the question of 
discrimination in valuation, is testimony relating to the valuation 
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oi moneyed capital in the hands of individual citizens in the county 
of Cuyahoga, where said complainant bank is located; to which rul- 
ing and holding of the court and to the refusal to admit said testi- 
mony the defendant then and there excepted and prayed that this 
bill of exception in that behalf might be allowed, which is accord- 
ingly done, and upon his motion ordered to be made a part of the 
record in this case. 
HOWELL E. JACKSON, [seEAz.] 
Cireut Judge. 
M. WELKER, | SEAL. | 
Mnrstriet Judge. 


45} And afterwards, to wit, on Friday, the eighth day of April, 
being a day of the April term, A. D. 1887, of said court, the 
following decree was entered in this canse in said court: 
Decree. 


THe MERCANTILE NATIONAL BANK OF CLEVELAND, OHIO, 
, aaa 
Horatio N. Wurrseck, Treas. of Cuyahoga County, Ohio. 

At this term the parties appeared by their solicitors, and this cause 
came on for hearing upon the merits, and the court, being fully ad- 
vised in the premises from the testimony and exhibits and special 
master’s re port adduced in open court, do find all the allegations of 
the bill to be true, except those allegations which charge that James 
A. Barnett, Robert L. Chamberlain, and James Parmelee were the 
owners of shares of capital stock of said bank from which they were 
entitled to deduct, respectively, an indebtedness of theirs, which alle- 
gations the court find are untrue; and it appearing to the court 
that the amount admitted in said bill to be due to said respondent 
has, pursuant to a former order of this court, been paid by said com- 
plainant to said respondent and by him received; it is therefore 
ordered, adjudged, and decreed that said respondent and his sue- 
cessors 1n office be forever enjoined from proceeding or attempting 

to collect or from collecting any part or portion of said tax 
43} or assessment remaining unpaid, except the taxes levied upon 

the valuation of the shares of the capital stock of complainant, 
as fixed by the county auditor, owned by said Barnett, Chamberlain, 
and Parmelee, amounting to $659.20, the amount of tax hereby 
enjoined being $3,967.55; and it is therefore ordered, adjudged, and 
decreed that said respondent, or his successor in office, pay the costs 
in this suit, to be taxed at $183.47, for which it is ordered that CX C- 


? 


cution may issue as upon Judgments at law. 
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And afterwards, to wit, on the 8th day of April, A. D. 1887, being 
a day of the April term, A. D. 1887, of said court, the following cer- 
tificate was filed in this cause in said court, viz: 


Certificate of Division of Opinion. 


In the United States Circuit Court for the Northern District of Ohio, 
Eastern Division. October Term, A. D. 1886. 


44 THe MercANntTILE NATIONAL BANK OF CLEVE- ) 
LAND, O., Complainant, . 
vs. > No. 4411. 
Horatio N. Wuirtseck, Treasurer of Cuyahoga County, | 
)., Defendant. 


This cause being heard before the Honorable Howell E. Jackson, 
circuit judge, and the Honorable Martin Welker, district judge, upon 
the said complainant’s bill of complaint, the answer of the defend- 
ant, and the replication of said complainant, and the evidence 
offered in the case, and it appearing from the testimony and being 
found by the court— 

1. That moneyed capital (other than that invested in shares of 
national banks) in the hands of individual citizens of the city of 
Cleveland and county of Cuyahoga,in which the complainant bank 
is located, was by the rule of valuation fixed by the tax offieers of 
said county and city valued for taxation in the year 1885 at sixty 
(60) per centum only of its true value in money. 

That the auditor of said Cuyahoga county, in accordance with 
the provisions of section 2766 of the Revised Statutes of Ohio; fixed 
the total value of the shares of incorporated banks at sixty (60) per 
cent. of their true value in money in accordance with said rule. 

8. That the auditor of said Cuyahoga county for the year 1885, 
in seesrdanes with the rule and practice thereunder adopted for the 
valuation of other moneyed capital in the hands of individual citi- 

zens of the city and county aforesaid, fixed the value of the 
45 shares of said compl: inant for said year at sixty per cent. of 

its true value in money, and certified and transmitted the 
same to the annual State board of equalization for incorporated 
banks. 

That the State board of equalization increased the value of the 
shares of the complainant from sixty (60) per cent. of their true value 
in money to sixty-five (65) per ce nt. of their true value in money 
which latter value was certified: to the auditor of said Cuyahoga 
county and by him placed upon the duplicate for said year and said 
duplicate deliver ‘ed to the defendant, the treasurer of said county, for 
the collection of the taxes thereon: that in the year 1885 the total 

value of the levy for al! purposes in said county and city was twenty- 
six mills on a dollar valuation, twenty-three mills and six-tenths of 
which were devoted to county ‘and city purposes and but two mills 
er four-tenths State levy for State purposes. 

That no demand for the deduction from the assessed value of 
ioe ‘shares of the complainant of the amount of the bona fide indebted- 
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ness of any shareholders was made, either by the complainant or by 
any = its shareholders, until the 17th dav of December. A. D. 1885. 
ace C pl ‘or to the commencement of this a ction. at which time the 
> process ol the appraisement and ualization of the value of 
Sal id shares for taxation had been completed, and the tax duplicat 
for said year ha | been delivered in accordance with the haw to the 
treasurer of said county for the collection of said taxes; but the laws 
of Ohio make no provisions for the deduction of the bona fide indebted- 
ness of any shareholder from the shares of his stock and pro- 
i vide no means by which said deduction can be secured. 
And the complainant having introduced testimony on its 
Ly half tent lin 1g LO support the issues on its part, and hi AVI] 1g closed 
its testimony, the defendant, to maintain the issues upon his part, 
offered the testimony of sundry witnesses t pase to show— 

That throughout the State of Ohio, exclusive of Cuvahoga 
COUNLY and eleven other counties. ther is and in the year ISSS was 
no rule. practice, custom, und rstandl yr agreement, or combination, 
either on the part of assessors, county auditors, boards of equaliza- 
tion, or other taxing officers, whereby moneyed capital (other than 
the shares of national banks) in the hands of individual citizens of 
said State was appraised or valued for taxation for said year at less 
than its true value in money. | 

That throughout the State of Ohio. exclusive of Cuyahoga 
county and eleven other counties, moneyed capital (other than the 
shares of National banks) was 1) the veal ISSO valued for taxation 
at its true value in money, in accordance with the constitution and 
laws of said State: and 

3. That the percentage of their true value in money, at which the 
shares of national banks throughout the State of Ohio were valued 
for taxation in the year 1885, was less than the average percentage 
of true value in money at which other moneyed capital in the hands 
of individual citizens of such State was valued for taxation in said 
year. 

To all which testimony the sald compla nant, by its counsel, ob- 

jected, and said objection was sustained by the court and the 
47 testimony of said witnesses was excluded by the court; to 

which ruling of the court and to the refusal to admit said 
testimony said defendant, by his counsel, then and there duly ex- 
cepted. 

And on the foregoing facts there occurred on the hearing of said 
cause the following questions of law upon which in opinion of the 
said judges were opposed : 

s Whether the valuation for taxation, AS aforesaid, of the shares 
of the complainant by the State board of equalization for the shares 
of incorporated banks at sixty-five per centum of their true value 
Was a discrimination prohibited by the act of Congress. 

2. Whether the said testimony offered by said defendant and ex- 
cluded by the court was a dmissible for the purposes stated. 

3. Whether the rule for the valuation for taxation of other mon- 
eyed capital in the hands of individual citizens of said city and 
county where said complainant bank is located was the sole measure 
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for the valuation of the shares of national banks located therein 
or might the State beard of equalization for the shares of incorpo- 
rated banks lawfully value such shares at a rate not exceeding the 
average rate at which other moneved capital in the hands of indi- 
vidual citizens of said State throughout suid State is valued for tax- 
ation. 

4. Whether the taxation of of national bank shares in the State 
of Ohio in the year 1885, without permitting the shareholder to de- 
duct from the assessed valu Ol his shares the amount of his hona 


fiche indebtedness existing Ol} thre Wednesday next preceeding 
48 the second Monday in May, 1885, and on the day preceeding 


the second Monday ie April, ISS5, 1s a discrimination for- 
bidden bv the act of Congress. thre said shareholders not having de- 
ducted said Jona fide indebtedness from any credits owned by them 
at either of said dates. 

5. Whether the demand for such deduction, first made on the 17th 
day of December, 1885, was sufficiently early to entitle complain- 
ant’s shareholders thereto 

Whereupon and on motion of the said defendant, by his counsel, 
that the points on which the disagreements have been made during 
the term be stated under the direction of the judges and certified 
under the seal of the court to the Supreme Court of the United States 
to be finally decided, it is ordered that the foregoing statement of 
facts and of the questions upon which the opinions of the judges 
were opposed, all of which are made under the direction of the 
judges, be, together with the record of this cause, certified to said 
Supreme Court according to the said reyuest of the said defendant, 
by his counsel, and pursuant to the statute in such case made and 
provided. 

Dated this 22nd day of January, A. D. 1887. 

HOWELL E. JACKSON, 
Circuit Judge. 
M. WELKER, District Judge. 


49 And afterwards, to wit, on Tuesday, the eighth day of June, 
A. D. 1887, the following order was made in said cause in 
said court: 


THe MerRcANTILE NATIONAL Bank oF CLEVE- ) 
LAND, OHIO, 

vs. | Equity No. 4411. 

Horatio N. Wuirseck, Treas. of Cuyahoga 
County, Ohio. 


In this cause the defendant comes and prays an appeal from the 
decree of April Sth, 1887, to the next term of the Supreme Court of 
the United States, which is allowed on executing a bond in sum of 


$500.00. 
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And afterwards, Lo wit, on the 28th d i\ April, A. D. 1887, the 
following bond was filed in said cause in said court, viz: 


50 Know all men by these presents that we, David H. Kim- 
berly, as principal, and W. H. Brew and T. K. Dissette, as 
sureties, are held and firmly bound unto the Merchantile National 
Bank of Cleveland in the sum of five hundred dollars; to the pay- 
ment whereof, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, firmly by 
these presents 
Sealed with our seals and dated this 23d day of June, in the year 
of our Lord one thousand elght hundred and eighty-seven. 
Whereas the above-bounden David H Kimberly, the suecessor of 
Horatio N. Whitbeck as treasurer of Cuyahoga county, Ohio, has 
appealed to the next Supreme Court of the United States from a de- 
cree of the circuit court of the United States for the northern district 
of Ohio, bearing date the 8th day of April, A. D. 1887, 1n a cause 
wherein the said The Merchantile National Bank of Cleveland was 
complainant and the said Horatio N. Whitbeck, as treasurer of Cuy- 
ahoga county, Ohio, was respondent: Now, therefore, the condition 
of this obligation is such that if the above-named appellant shall 
prosecute his appeal with effect and pay all such damages, costs, and 
expenses as shall be awarded against him as such appellant therein, 
then this obligation to be void; otherwise to remain in full force 
and effect. 
D. H. KIMBERLY. [seat. 
W. H. BREW. SEAL. 
T. K. DISSETTE. ~-— 
Sealed and delivered in presence of— 
V. Y. CUNNINGHAM. 
JOHN HUGHES 


| Endorsed:] No. 4411. In the circuit court of the United States 
for the northern district of Ohio. The Merchantile National Bank 
of Cleveland vs. Horatio N. Whitbeck, treasurer of Cuyahoga county, 
Ohio. Appeal bond. Approved and filed June 28,1887. M. Wel- 
ker, . juds re. 
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UNITED STATES OF AMERICA. 
North mi District of Oh 10, Eastern Divisio » J 


[, Augustus J. Ricks, clerk of the circuit court of the United 
States for said district, do hereby certify the above and foregoing to 
be a true, correct, and complete transcript of the record of all the 
proceedings in said court in the cause wherein The Mercantile Na- 
tional Bank of Cleveland, Ohio, Is the complainant and Horatio 
N. Whitbeck, treasurer of Cuyahoga county, Ohio, is the defendant, 
as the same appears from the files and records of said court now re- 
maining in my custody. 


U0 H. N. WHITBECK, &¢., VS. MERCANTILE NAT. BANK OF CLEVEL D. 


In testimony whereof I have hereunto set my hand and affixed 
the seal of said court at my office, in Cleveland, in said district, this 
10th day of May, A. D. 1887, and in the one hundred and twelfth 
year of the Independence of the United States of America. 

[Seal of the Circuit Court, North’n Dist. of Ohio. ] 


AUGUSTUS J. RICKS, Clerk. 


Endorsed on cover: N. Ohio C.C. U. S. No. 970. Horatio N. 
Whitbeck, as treasurer of Cuyahoga county, Ohio, appellant, vs. The 
Mercantile National Bank of Cleveland, Ohio. Filed July 5, 1887. 
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STATEMENT OF THE CASE. 


The appellee, the complainant below, is a National Bank- 
ing Association, organized under the laws of the United 
States, and located in Cleveland, Cuyahoga county, Ohio. It 
brought its action to enjoin the appellant, as treasurer of Cuy- 
ahoga county, from collecting a certain percentage of the 
taxes charged against it on the tax duplicate of that county, 
for the year 1885, alleging as a basis of its complaint that the 
grievance complained of “arises and is exclusively founded on 
“a violation by the defendantand others, whose unlawful acts 
he is carrying into effect, of rights of the shareholders of said 
national bank accorded them by section 5219 of the Re- 
vised Statutes of the United. States.’’ (Record p. 1.) 


The questions involved arise upon the following 


CERTIFICATE OF DIVISION OF OPINION. 


This cause being heard before the Honorable Howell E. 
Jackson, circuit judge, and the Honorable Martin Welker, 
district judge, upon the said complainant’s bill of complaint, 
the answer of the defendant, and the replication of said com- 
plainant, and the evidence offered in the case, and it appearing 
from the testimony and being found by the court 

1. That moneyed capital (other than that invested in 
shares of national banks) in the hands of individual citizens 
of the city of Cleveland and county of Cuyahoga, in which the 
complainant bank is located, was by the rule of valuation fixed 
by the tax officers of said county and city valued for taxation 
in the year 1885 at sixty (60) per centum only of its true value 
in money. | | 

2. That the auditor of said Cuyahoga county, in accord- 
ance with the provisions of section 2766 of the Revised Stat- 
utes of Ohio, fixed the total value of the shares of incorpora- 
ted banks at sixty (60) per cent. of their true value in money 
in accordance with said rule. 

3. That the auditor of said Cuyahoga county for the 
year 1885, in accordance with the rule and practice thereunder 
adopted for the valuation of other moneyed capital in the 
hands of individual citizens of the city and county aforesaid, 
fixed the value of the shares of said complainant for said year 
at sixty per cent. of its true value in money, and certified and 
transmitted the same to the annual State board of equaliza- 
tion for incorporated banks. | 

4. That the State board of equalization increased the 
value of the shares of the complainant from sixty (60) per 
cent. of their true value in money to sixty-five (65) per cent. of 


their true value in money, which latter value was certified to 
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the auditor of said Cuyahoga county, and by him placed upon 
the duplicate for said year, and said duplicate delivered to the 
defendant, the treasurer of said county, for the collection of 
the taxes thereon; that in the year 1885 the total value of the 
levy for all purposes in said county and city was twenty-six 
mills on a dollar valuation, twenty-three mills and six-tenths 
of which were devoted to county and city purposes, and but 
two mills and four tenths State levy for State purposes. 

5. That no demand for the deduction from the assessed 
value of any shares of the complainant of ‘the amount of bona 
fide indebtedness of any shareholders was made, either by the 
complainant or by any of its shareholders, until the 17th day of 
December, A. D. 1885, a date prior to the commencement of this 
action, at which time the entire process Ol the appraisement 
and equalization of the value of said shares for taxation had 
been completed, and the tax duplicate for said year bad been 
delivered in accordance with the law to the treasurer of said 
county for the collection of said taxes; but the laws of Ohio 
make no provisions for the deduction of the dona fide indebt- 
edness of any sharehulder from the shares of his stock and 
provide no means by which said deduction can be secured. 

And the complainant having introduced testimony on its 
behalf tending to support the issues on its part, and having 
closed its testimony, the defendant, to maintain the issues upon 
his part, offered the testimony of sundry witnesses tending to 
show— 

1. That throughout the State of Ohio, exclusive of Cuya- 
hoga county and eleven other counties, there is and in the year 
i885 was no rule, practice, custom, understanding, agreement, 
or combination, either on the part of assessors, county audit- 
itors, bod@rds of equalization, or other taxing officers, whereby 
moneyed capital (other than the shares of national banks) in 


the hands of individual citizens of said State was appraised or 
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valued for taxation for said year at less than its true value in 
money. 

2. That throughout the State of Ohio, exclusive of Cuya- 
hoga county and eleven other counties, moneyed capital (other 
than the shares of national banks) was in the year 1885 valued 
for taxation at its true value in money, in accordance with the 
constitution and laws of said State; and 

3. That the percentage of their true value in money, at 
which the shares of national banks throughout the State of 
of Ohio were valued for taxation in the year 1885, was less 
than the average percentage of true value in money at which 
other moneyed capital in the hands of individual citizens of 
such State was valued for taxation in said year. 

To all which testimony the said complainant, by its coun- 
sel, objected, and said objection was sustained by the court 
and the testimony of said witnesses was excluded by the 
court; to which ruling of the court and to the refusal to ad- 
mit said testimony said defendant, by his counsel, then and 
there duly excepted. 

And on the foregoing facts there occurred on the hearing | 
of said cause the following questions of law upon which the 
opinions of the said judges were opposed : 

1. Whether the valuation for taxation, as aforesaid, of the 
shares of the complainant by the State board of equalization 
for the shares of incorporated banks at sixty-five per centum of 
their true value was a discrimination prohibited by the act of 
Congress. 

2. Whether the said testimony offered by said defendant 
and excluded by the court was admissible for the purposes 
stated. 

3. Whether the rule for the valuation for taxation of other 
moneyed capital in the hands of individual citizens of said city 


and county where said complainant bank is located was the 


sole measure for the valuation of the shares of national banks 
located therein, or might the State board of equalization for 
the shares of incorporated banks lawfully value such shares at 
a rate not exceeding the average rate at which other moneyed 
capital in the hands of individual citizens of said State through- 
out said State is valued for taxation. 

4. Whether the taxation of national bank shares in the 
State of Obio in the year 1885, without permitting the share- 
holder to deduct from the assessed value of his shares the 
amount of his bona fide indebtedness existing on the Wednes- 
day next preceding the second Monday in May, 1885, and on 
the day preceding the second Monday in April, 1885, is a dis- 
crimination forbidden by the act of Congress, the said share- 
holders not having deducted said bona fide indebtedness from 
any credits owned by them at either of said dates. 

5. Whether the demand for such deduction, first made on 
the 17th day of December, 1885, was sufficiently early to 
entitle complainant’s shareholders thereto. 

Whereupon and on motion of the said defendant, by his 
counsel, that the pointson which the disagreements have been 
made during the term be stated under the direction of the 
judges and certified under the seal of the court to the Supreme 
Court of the United States to be finally decided, it is ordered 
that the foregoing statement of factsand of the questions upon 
which the opinions of the judges were opposed, all of which 
are made under the direction of the judges, be, together with 
the record of this cause, certified to said Supreme Court ac- 
cording to the said request of the said defendant, by his coun- 
sel, and pursuant to the statute in such case made and pro- 
vided. 

Dated this 22d day of January, A. D. 1887. 

Howe. E, Jackson, Cirewt Judge. 
M. Werxer, District Judge. (Record p. 26.) 
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A decree was entered in the court below, in accordance 
with the opinion of the circuit judge, restricting the tax to the 
valuation as fixed by the auditor of Cuyahoga county, and 
perpetually enjoining the treasurer from collecting the sum 
levied upon the valuation as fixed by the State board for 
the equalization of bank shares. It was also decreed that the 
stockholders were severally entitled to deduct the amounts of 
their individual indebtedness from the value of the shares so 
fixed by the county auditor, and the collection of the tax 
levied upon a valuation equal to the amount of such indebted- 


ness was accordingiy enjoined. (Record p. 25.) 
ARGUMENT. 


The record presents substantially but three questions : 

I. Was the necessary result of the action of the State board 
of equalization a discrimination against the shareholders in 
the appellee in favor of other moneyed capital in the hands of 
individual citizens of Ohio ? 

Il. Under the laws of the United States, and the constitu 
tion and statutes of Ohio, may a shareholder in a national 
bank deduct from the assessed value of his shares the amount 
of his bona fide indebtedness ? 

III. If such deduction is allowed, was the demand therefor 
made within the proper time ? 


Of these in their order: 


I. WAS THE NECESSARY RESULT OF THE ACTION OF THE STATE BOARD 
OF EQUALIZATION A DISCRIMINATION AGAINST THE SHARE- 
HOLDERS IN THE APPELLEE IN FAVOR OF OTHER MON- 
EYED CAPITAL IN THE HANDS OF INDIVIDUAL 
CITIZENS OF OHIO ? 


Shares in a national bank and other moneyed capital in 
the hands of individual citizens of the particular municipality - 


or county, in which the complainant bank is Jocated, having 


been valued by the assessing officers of that municipality or 
county at sixty (60) per centum of their true value in money, 
can the State board of equalization for incorporated banks, 
both state and national, in valuing, and equalizing the values 
of, the shares of all incorporated banks in the State according 
to the rules prescribed for valuing, and equalizing the values of 
real and personal property generally, increase the valuation of 
the shares of complainant bank to sixty-five (65) per centum of 
their true value in money, other moneved capital throughout the 
State being valued at not less than sixty-five (65) per centum 
of its true value in money / or 

Is the rule for the valuation of other moneyed capital in 
the hands of individual citizens of the city or county where 
complainant bank is located, the sole measure for the valuation 
of the shares of national banks located therein‘ or 

May the State board of equalization for incorporated 
banks, both state and national, in the equalization of 
the shares of all incorporated banks in the State of Ohio, 
lawfullv value such shares at a rate not exceeding the average 
rate at which other bank shares, and other moneyed capital in 
the hands of individual citizens of said State, throughout said 
State, are valued for taxation / 

Upon the hearing the appellant offered testimony tending 
to show that throughout the State of Ohio (except in Cuya- 
hoga and eleven other counties) there was no rule, practice, 
custom, understanding, agreement or combination, either on the 
part of assessors, county auditors, boards of equalization or other 
taxing officers, whereby moneyed capital (other than the shares 
of national banks) in the hands of individual citizens of that 
State, was appraised or valued for taxation at less than its true 
value in money; that moneyed capital (other than the shares of 
national banks) was in fact valued at its true value in 


monev in accordance with the constitution and laws of the 


§ 


State ; and that throughout the entire State (not excepting 
any county) other moneyed capital was valued for taxation at 
a greater percentage of its true value in money, than were shares 
of national banks:—in other words, that the average per- 
centage at which other moneyed capital was valued for taxa- 
tion throughout the State of Ohio was more than sixty-five 
(65) per centum of its true value.in money. (Record p, 27.) 

The court refused to hear or admit any of the testimony 
so offered, holding, in accordance with the opinion of the cir- 
cuit judge, that the only testimony competent or material in 
this action, in respect to the question of discrimination in val- 
uation, was testimony relating to the valuation of moneyed 
capital in the hands of individual citizens in the county of Cuy- 
ahoga, where complainant bank was located. (Record pp. 24 
and 25.) 

The first three questions embodied in the certificate of 
division of opinion, will therefore be treated, in this argument 
as constituting but one subject of controversy, and that as 
above indicated. 


It is contended by appellee that the necessary result of the 
action of the State board of equalization was to discriminate 
against its shareholders, because, it is claimed, the comparison 
between the taxation of national bank shares and other mon- 
eyed capital must be limited to the moneyed capital in the 
hands of individual citizens of the particular municipality or 
county in which the bank is located, and that such compari- 
son shows a discrimination to the prejudice of appellee’s share- 
holders. 


1. To confine theascertainment of the relative taxation of 
national bank shares and other moneyed capital to the par- 


ticular municipality or county in which the bank is located is 
clearly at variance with the express provisions of the federal 
statute. 


Sec. 5219. Nothing herein shall prevent all the shares in 
any association from being included in the valuation of the 
personal property of the owner or holder of such shares, in as 
sessing taxes imposed by authority of the State within 
which the association is located; but the legislature of each 
State may determine and direct the manner and place of tax- 
ino all the shares of national banking associations located 
within the State, subject only to the two restrictions, that the 
taxation shall not be ata greater rate than is assessed upon other 
moneyed capital in the hands of individual citizens of such 
State, and that the shares of any national banking association 
owned by non-residents of any State shall be taxed in the city 
or town where the bank is located, and not elsewhere. Noth- 
ing herein shall be construed to exempt the real property of 
associations from either State, county, or municipal taxes, to 
the same extent, according to its value, as other real property 
Is taxed. 

The tax to which the shares may be subjected, and which 
must not exceed the tax on other moneyed capital, is the tax 
“imposed by authority of the State.” This includes every 
possible tax charge that can be levied against national bank 
shares or other moneyed capital throughout the State. No tax 
can be imposed except by authority of the State, exercised 
either directiy, through the legislature, or by delegated au- 
thority, through municipal and county officers. 

This power of taxation is subject only to the two restric- 
tions (1) that the taxation shall not be at a greater rate than is 
assessed upon other moneyed capital in the hands of individual 
citizens of such State, and (2) that the shares of any national 
banking association, owned by non-residents of any State shall 
be taxed in the city or county where the bank is located, and 
not elsewhere. 

dV the express terms of the statute, therefore, the com- 
parison is to be coextensive with the territorial limits of the 
State’s authority to impose taxes, and is to extend to the bur. 
den imposed by that authority upon other moneyed capital in 
the hands of individual citizens of the entire territory through- 


out which the authority mav be exercised, namely, “ such State.” 


es 
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This view is sustained by the further provision of the 
statute that shares owned by non-residents shall be taxed in 
the city or town where the bank is located, and not elsewhere. 
Had it been the intention of Congress to limit the comparison 
to moneyed capital in the hands of individual citizens of the 
city or town where the bank is located, the unequivocal lan- 
guage used in the latter would doubtless have been used in the 
former restriction as well. If the territorial limitation was 
designed to be the same in both cases it would have been nat- 
ural to make the enactments identical in that particular-—to 
have enacted that the taxation shall not be at a greater rate 
than is assessed upon other moneyed capital in the hands of 
individual citizens of the city or town mn which the hank 18 
located. 

By a well recognized rule of construction the restriction of 
the rate of taxation to that which is imposed upon a specified 
class of property in the hands of certain citizens of the State, 
precludes the theory that it is a restriction to the rate imposed 
an each parti ular mun rcepality and county of the State. The 
affirmative limitation to the State is an implied negative of 
any different limitation. 

“If a thing is limited to be done in a particular form or 
manner it excludes every other mode.”—Sedg. on Con. of 


Stat. and Con. Law, 31 (a). 


2. Such an interpretation of the statute is likewise at 
variance with its manifest policy and purpose. 

In Mercantile Bank v. New York, 121 U.S. 138, this court 
said : 

“The object of the law was to establish a system of na- 
tional banking institutions, in order to provide a uniform and 
secure currency for the people, and to facilitate the operations 
of the Treasury of the United States. The capital of each of 
the banks’in this system was to be furnished entirely by private 
individuals; but, for the protection of the government and the 


1] 


people, it was required that this capital, so far as it was the secur- 
ity for its circulating notes, should be invested in the bonds of 
the United States. These bonds were not subjects of taxation ; 
and neither the banks themselves, nor their capital, however 
invested, nor the shares of stock therein held by individuals, 
could be taxed by the States in which they were located with- 
out the consent of Congress, being exempted from the power of 
the States in this respect, because these banks were means and 
agencies established by Congress in execution of the powers 
of the government of the United States. It was deemed con- 
sistent, however, with these national uses, and otherwise expe- 
dient, to grant to the States the authority to tax them within 
the limits of a rule prescribed by the law. In fixing those 
limits it became necessary to prohibit the States from imposing 
such a burden as would prevent the capital of individuals from 
freely seeking investment in institutions which it was the ex 
press object of the law to establish and promote. The business 
of banking, including all the operations which distinguish it, 
might be carried on under State laws, either by corporations 
or private persons, and capital in the form of money might be 
invested and employed by individual citizens in many single and 
separate operations forming substantial parts of the business of 
banking. A tax upon the money of individuals, invested in 
the form of shares of stock in national banks, would diminish 
their value as an investment and drive the capital so invested 
from this employment, if at the same time similar investments 
and similar employments under the authority of State laws were 
exempt from an equal burden. The main purpose, therefore, 
of Congress, in fixing limits to State taxation on invest- 
ments in the shares of national banks, was to render it 
impossible for the State, in levying such a_ tax, to 
create and foster an unequal and unfriendly competition. by 
favoring institutions or individuals carrying on a similar 
business and operations and investments of a like character. 
The language of the act of Congress is to be read in the 
light of this policy.” (pp. 154 and 155.) 


In view of this interpretation of the statute it is dif- 
ficult to see how the comparison between the rate of taxation 
of shares in national banks and other moneyed capital can be 
restricted tothe narrow limits of a single municipality or 
county. Of course it is not contended that the comparison is 
to be extended to embrace al/ moneyed capita! in the hands of 


every individual citizen of the State, any more than itis to be 


ANE toe 


‘ be 


limited to some moneyed capital in the hands of a seng/e indi- 
vidual citizen of the State. 

The construction contended for by appellant is that, 
as the purpose of Congress was “ to render it impossible for 
the State " * . ' . “ to create and 
foster an unequal and unfriendly competition,” a violation 
of the statute can only be shown either by proof of an intent 
on the part of the officers of the State to discriminate against 
national bank shares, or by a comparison with other moneyed 
capital sufficiently extensive to raise a presumption of such 
intent from the prevalence of the inequality. 

In Hepburn v. School Directors, 23 Wall. 450), the court 
said: ‘It could not have been the intention of Congress to 
exempt bank shares from taxation because some moneyed 
capital was exempt.” (p. 485.) And this must be equally 
true whether the exemption was total or partial only. It was 
not designed by this restriction to attempt to secure absolute 
equality and uniformity in the burdens of taxation, but simply to 
secure that substantial equality between bank shares and other 
moneyed capital necessary to the profitable existence of both 
forms of investment. 

3. That the necessary result of the action of the State 
board of equalization was not a discrimination prohibited by 


the act of Congress, will be seen from an examination of the 


Provisions of the Constitution and Statutes of Ohio. 


CONSTITUTION. 


ARTICLE XII. FINANCE AND TAXATION. 


Sec. 2. Laws shall be passed, taxing by a uniform 
rule, all moneys, credits, investments in bonds, stocks, joint 
stock companies, or otherwi ise; and also all real and personal 
property, according to its true value inmoney; * 
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Seo. 3. The general assemby shall provide, by law, for 
taxing the notes and bills discounted or purchased, moneys 
loaned, and all other property, effects, or dues. of every 
description, (without deduction,) of all banks, now existing, 


? 
or hereafter created, and of al | 


bankers, so that all property 
employed in banking, shall always bear a burden of taxation, 
equal to that imposed on the property of individuals. 7 


ARTICLE AIII. CORPORATIONS. 


Sec. 4. The property of corporations, now existing or 
hereafter created, shall forever be subject to taxation, the 
same as the property of individuals. 


REVISED STATUTES OF OHIO 1880. 


PROPERTY ‘TO BI rAAED., 


Sec. 2731. All property whether real or personal in 
this state, and whether belonging to individuals or corpora- 
tions; and all moneys, credits, investments in bonds, stocks, or 
otherwise, of persons residing in this state, shall be subject to 
taxation, except onlv such'as may be expressly exempted there 
from : . " ” 

LISTING. PERSONAL PROPERTY. 


Sec. 2734. Every person of full age and sound mind shall 
list the personal property of which he is the owner, and all 
moneys in his possession, all moneys invested, loaned, or other- 
wise controlled by him, as agent or attorney, or on account of 
any other person or persons, company or corporation whatso- 
ever, and all moneys deposited subject to his order, check, or 
draft ; and all credits due or owing from any person or persons, 
body corporate or politic, whether in or out of such county ; 
all money loaned on pled ge or mortgage of real estate, 
although a deed or other instrument may have been given for 
the same, if between the parties the same is considered as 


security merely; ’ 


Sec. 2739. In listing personal property, it shall be valued 
at the usual selling price thereof, at the time of listing, and at 
the place where the same may then be; and if there be no 
usual selling price known to the person whose duty it Is to fix 
a value thereon, then at such price as it is believed could be 
obtained therefor, in money, at such time and place; invest- 
ments in bonds, stock, joint stock companies, or otherwise, 
shall be valued at the true value thereof in money; money, 
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whether in possession or on deposit, shall be entered in the 
statement at the full amount thereof, except that depreciated 
circulating notes shall be entered at tieir current value; every 
credit for a sum certain, payable either in money, property. of 
any kind, labor, or service, shall be valued at the full amount 
of the sum so payable, except that if it be for a specific arti- 
cle, or for. a specified number or quantity of any article or 
articles of property, or for a certain amount of labor or servi- 
ces of any kind, it shall be valued at the current price of such 
property or of such labor or service, at the place where pay- 
able; and annuities, or moneys receivable at stated periods, 
shall be valued at the sum which the person listing the same 
believes them to be worth in money at the time of listing. 
LISTING CORPORATE PROPERTY. 
Src. 2744. The president, secretary, and principal ac- 
counting officer of every canal or slack-water navigation com 
any, turnpike company, plank road company, bridge company, 
insurance company, telegraph company, or otber joint stock 
company, except banking or other corporations whose taxation 
is specifically provided for, for whatever purpose they may 
have been created, whether incorporated by any law of this 
state or not, shall list for taxation, verified by the oath of the 
person so listing, all the personal property, which shall be held 
to include all such real estate as is necessary to the daily opera- 
tions of the company, moneys and credits of such company or 
corporation within the state, at the actual value in money, in 
manner following: In all cases return shall be made to the seve- 
ral auditors of the respective counties where such property may 
be situated, together with a statement of the amount of said 
property which is situated in each township, village, city,or ward 
therein. The value of all movable property shall be added to 
the stationary and fixed property and real estate, and appor- 
tioned to such wards, cities, villages, or townships, pro rata, in 
proportion to the value of the real estate and fixed property 
in said ward, city, village, or township, and all property so 
listed shall be subject to and pay the same taxes as other prop- 
erty listed in such ward, city, village, or township. * * * 


LISTING BANK SHARES. 


Sxo. 2762. All the shares of the stockholders in any 
incorporated bank or banking association, located in this 
state, whether now or hereafter incorporated or organized 
under the laws of this state or of the United States, shall be 
listed at their true value in money, and taxed in the city, ward, 
or village where such bank is located, and not elsewhere. 
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Sec. 2765. The cashier of each incorpor ated bank shall 
make out and return to the auditor of the county in which it 
is located, between the first and the second Monday of May, 
annually, a report in duplicate, under oath, exhibiting, in detail. 
and under appropriate heads, the resources and liabilities of such 
bank, at the close of business on the Wednesday next preced- 
ing said second Monday, together with a full statement of the 
names and residences of the stockholders therein. with the 
number of shares held by each, and the par value of each 
share. 

Sec. 2766. (As amended March 9, 1583; 80 Ohio Laws, 
54.) Upon receiving such report, the county auditor shall fix 
the total value of the shares of such banks according to their 
true value in money, and deduct from the aggregate sum so 
found the value of the real estate included in the statement of 
resources as the same stands on the duplicate, and thereupon 
he shall make out and transmit to the annual state board of 
equalization for incorporated banks a copy of the report so 
made by the cashier, together with the valuation of such shares 
as so fixed by the auditor. 


LISTING RAILROAIL PROPERTY. 


Src. 2770. The county auditors of the several counties 
in this state in which any railroad company now has, or here- 
after may have, its track and roadway, or any part thereof, 
shall constitute a board of appraisers and assessors for such 
railroad company; any railroad company having its road, or 
any part thereof, in one county only, the auditor of such county 
shall constitute such board. 

Seo. 2772. It shall be the duty of each board to meet in 
the month of. Mav : . and proceed to ascer- 
tain all the personal property, which shall be held to include 
roadbed, water and wood stations, and such other realty as is 
necessary to the daily running oper: ations of the road, moneys 
and credits of such company. . * It shall be 
the duty of said board of appraisers and assessors to — an- 
nuallv, on or before the first Monday in the month of June. to 
the auditor of state, the amount assessed upon each railroad 
company, specifving the tot: u sum. and amount distributed to 
each county ; * * " 

Src. 2774. (As amended April 27, 1885; 82 Ohio Laws, 160.) 
The value of a property, moneys Lae credits of any railroad 
company, as found and determined by such board, shall be 
apportioned by said board among the several counties through 
which such road, or any part thereof, runs, * otttinn 
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and so that the rolling stock, main track, road bed, supplies, 
moneys and credits of such company shall be apportioned In 
the same proportion that the length of such road in said 
county bears to the entire length thereof in all said counties or 
county, and to each city, ville ie and district, or any part 
thereof therein ; . * x ” and the board shall 
certify to the county auditor of each county, and to each city, 
incorporated village, township and district, or any part thereof 
therein interested, the amount apportioned to his county, and 
the board shall make and forward a like certificate, together 
with all the reports of the various railroad officers, and other 
papers and evidence which formed the basis of their valuation, 
to the auditor of state, for the use of the state board of equal- 
ization of railroad property. 


BOARDS OF EQUALIZATION. 


County and City Boards. 


Sxc. 2804. There shall be an annual county board for 
the equalization of the real and personal property, moneys 
and credits in each county, exclusive of cities of the first and 
second class, to be composed of the county commissioners and 
county auditor. * “ * Said board shall have 
the power to hear complaints sil to equalize the valuation of 
all real and personal property, moneys, and credits within the 


county. * * 


Sec. 2805. (As amended April 5, 1882; 79 Ohio Laws, 
71.) In each city of the first and second class there shall be 
an annual board for the equalization of the vaiue of real and 
personal property, moneys, and credits in such city, to be com- 
posed of the county auditor and six citizens of such city, 
appointed by the council thereof ; 


Sec. 2806. (As amended March 9, 1883; 80 Ohio Laws, 
54.) The county auditor shall lay before each of the above- 
named boards, for the territory they respectively have juris- 
diction over, the returns of the assessors for the current vear. 
* % % 


Sec. 2807. (As amended March 9, 1883; 80 Ohio Laws, 
54.) The said boards shall hear complaints and equalize the 
assessments of all personal property, moneys and credits, new 
entries and new structures returned for the curreot year, by 
the township assessors and county auditors ; 
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State Board for Incorporated Banks. 


Seo. 2808. (As re-enacted March 9, 1883; 80 Ohio Laws, 
55.) The governor, auditor of state, and attorney-general shall 
constitute a board for the equalization of the shares of incor- 
porated banks, and for this purpose they shall meet on the 
third Tuesday of June, annually, at the office of the auditor 
of state, and examine the returns of said banks to the county 
auditors, and the value of said shares as fixed by the county 
auditors, as the same shall have been reported by the county 
auditors to the state auditor. | 


Sec. 2809. (As amended March 9, 1883; 80 Ohio Laws, 
55.) Said board shall hear complaints and equalize the value of 
said shares according to the rules prescribed by their [this] title 
for valuing and equalizing the values of real and personal prop- 
erty, and if in the judgment of the board, or a majority of 
them, the aggregate value of all the bank property so reported 
to said board by the county auditors is below its true value in 
money, they may increase or diminish the value of said shares 
by such a per cent. as will equalize said shares to their true 
value in money; provided, that said board shall not increase or 
reduce the grand aggregate value of bank shares as returned 
by the several county auditors, by more than twenty (20) per 
centum. 

Sec. 2810. (Asre-enacted March 9, 1883; 80 Ohio Laws, 
55.) The auditor of state shall forthwith, after such equaliza- 
tion shall have been made, certify to the auditors of the proper 
counties the valuation, as equalized, of the shares of banks sit- 
uated in such counties, which valuation shall be put on the 
proper tax-list. 


State Board for Railroads. 


Sec. 2811. The auditor of state, treasurer of state, and 
the attorney-general, shall also constitute a board of equaliza- 
tion of the values of the property of railroad companies as 
the same are fixed by the county auditors; and for this pur- 
pose they shall meet at the office of the auditor of state, on 
the Wednesday after the tenth day of June, annually, and 
examine the returns and documents sent to the auditor of state 
by the boards of county auditors in this behalf. 


Sxo. 2812. The said board shall hear complaints and 
equalize said values by adding to the valuation of the property 
of such companies as have been undervalued, and deducting 
from the valuation of the property of such as have been over- 
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valued ; provided, that the board, in such equalization, shall 
not reduce the aggregate of the value of the property of rail- 
road companies within the State below the amount returned 
by the board of county auditors. 


LEVY OF TAXES. 
State Taxes. 


Sec. 2820. There shall be levied, annually, taxes for state 
purposes, on each dollar of valuation of taxable property, such 
sum or sums as now are, or may be, froin time to time, pro- 
vided by law. 

State School Taz. 


Src. 3951. For the purpose of affording the advantages 


‘of a free education to ali the youth of the state, there shall be 


levied, annually, a tax upon the grand list of taxable property 
of the state, which shall be collected in the same manner as 
other state taxes are collected, and the proceeds of which shall 
constitute the “state common school fund”; the rate of such 
levy shall be designated by the general assem bly at least once 
in two years ; Ee 
District School Tax. 

Src. 3885. The state is hereby divided into school dis- 
tricts, to be styled respectively city districts of the first class, 
city districts of the second class, village districts, special dis- 
tricts and township districts. 


Sec. 3958. (As amended April 14, 1884; 81 Ohio Laws, 
178.) Each board of education shall annually, * * de- 
termine by estimate, as nearly as practicable, the entire amount 
of money necessary to be levied asa contingent fund for the 
continuance of the school or schools of the district, after the 
state funds are exhausted, 7 w 

County Tawes. 

Sxc. 2823. The commissioners, at their June session, an- 
nually, may levy on each dollar of valuation of taxable prop- 
erty within their county, for county purposes other than for 
roads, bridges, county buildings, sites therefor, and the pur- 
chase of lands for infirmary purposes, as follows: * . 


Township Tawes. 
Sro. 2827. The trustees of each township shall, on or 
before the fifteenth day of May, annually, determine the 


amount of taxes necessary for all township purposes, and cer- 
tify the same to the county auditor. * 


19 
Municipal Tawes. 

Src. 2681. The trustees of hamlets shall have power to 
levy, annually, upon the taxable property therein, such rate of 
taxes as may be necessary for the purposes mentioned in chap- 
ter one, of division three, of this title, not exceeding ten mills 
on the dollar, for all purposes, in any one year. * * * 

Sec. 2682. The council of a city or village shall have 
power to levy, annually, for the general purposes of the corpo- 
ration, such amount of taxes,.on each dollar of valuation of 
taxable property in the corporation on the tax-list, as may be 
determined upon by it, not exceeding the following rates: * * 

Sec. 1036. The auditor, after receiving from the auditor 
of state, and from such other officers and authorities as are 
legally empowered to determine the rates or amounts of taxes 
to be levied, for the varions purposes authorized by law, state- 
ments of the rates and sums to be levied for the current year, 
shall forthwith proceed to determine the sums to be levied upon 
each tract and lot of real property, adding the taxes of any 
previous year that have been omitted, and upon the amount of 
personal property, moneys, and credits, listed in his county, in 
the name of each person, company, or corporation, which shall 
be assessed equally on a all real and personal property subject to 
such taxes. 


[t is contended on behalf of the appellee that under this 
system of valuation, taxation and equalization, the comparison 
between national bank shares and other moneyed capital must 
be limited to the particular municipality or county in which 
the bank is located, because that is the territorial unit of local- 
ity for taxation of personal property. 

We understand it is not contended (and if there were such 
contention it is not sustained by the finding of fact embodied 
in the certificate of division,) that there was any intention or 
design to discriminate against shares in national banking asso- 
ciations and in favor of other moneyed capital, except as such 
intention or design may be presumed from the results of the 
equalization of shares of incorporated banks by the state 


board of equalization. 
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In Cummings v. National Bank,101 U.S. 153, the system 


of taxation at the time in force in the State of Ohio was con- 
sidered by this court and it was held that the statute creating 


the board for equalizing bank shares was not void as a viola- 
tion of the constitution of Ohio, which requires that all 
moneyed capital shall be taxed by a uniform rule according to 
its true value in money, because if the local assessors would dis- 
charge their duty by assessing all property at its actual cash 
value, the operation of the equalizing board would work no 
inequality of taxation. 

For a like reason it may be said that the present statute 
which is similar to, but not identical with, the one there con- 
sidered, is not in conflict with $5219 of the Revised Statutes 
of the United States, which requires substantial equality in the 
taxation of national bank shares and other moneyed capital in 
the hands of individual citizens. 

It wasalso found in Cummings v. National Bank, that 
“throughout a large part of Ohio, * * * * perhaps all 
over the State, the officers charged with the valuation of prop- 
erty for purposes of taxation adopted a settled rule or sys. 
tem, by which real estate was estimated at one-third of its 
true value, ordinary personal property about the same, and 
moneyed capital at three-fifths of its true value. The State 
board of equalization of bank shares increased the valuation of 
them to their full value.” In the present case the taxing offi- 
cers of the county in which the bank was situated valued 
both national bank shares and other moneyed capital at sixty 
per cent. of their true value in money. This undervaluation 
was confined to the county of Cuyahoga. It did not prevail 
throughout a large part of Ohio, but on the contrary there did 
prevail throughout seventy-six of the eighty-eight counties of 
the State absolute compliance with the constitution and the 
statutes of the state, which require the valuation of all per- 


~ 
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sonal property at its true value in money. Indeed, as the evi- 
dence offered by appellant tended to show, throughout the entire 
State of Ohio, including the county of Cuvahoga and every 
other county in the State, the average rate at which moneyed 
capital, including shares in national banks, was valued for tax- 
ation, exceeded sixty-five per cent. of its true value in money,— 
the value fixed upon appellee’s shares by the state board of 
equalization. Thus the case at bar presents an entirely different 
question from the one decided in Cummings v. National Bank. 

It is urged, however, that because the valuation and equali- 
zation of shares of incorporated banks throughout the State re- 
sults in an inequality as between some national banks and 
some moneyed capital by thus restricting the comparison to a 
particular locality, therefore a discrimination results which is 
prohibited by the restriction of the federal statutes. 

The present act providing for the state board for the 
equalization of shares of incorporated banks differs from 
that considered in Cummings v. National Bank. By virtue of 
the statute there considered the board of equalization of bank 
shares had “no power to consider the valuation of real estate 
* * * or other personal property and invested capital.” 
(101 U. 8S. 160.) 

The present statute, in effect, authorizes the state board of 
equalization of bank shares to make a new apovraisal or valua- 
tion according to rules prescribed for valuing and equalizing 
the values of real and personal property throughout the 
state, subject only to the restriction that the grand aggregate 
value of bank shares as returned by the several auditors shall 
not be increased or reduced by more than twenty per centum. 
Under this statute, therefore, the state is the real taxing dis- 
trict for the shares of incorporated banks, so far as their 
valuation is concerned, for the shares are finally valued by 


officers of the state at large. 
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Nor is this inconsistent with the provisions of §5219 of the 
Revised Statutes of U. S., which expressly permits the legisla- 
ture of each state to determine and direct the manner and 
place of taxing shares of banking associations located within 
the state, subject only to the two restrictions: (1) that the 
taxation shall not be at a greater rate thanis assessed upon 
other moneyed capital in the hands of individual citizens of 
such state ; and (2) that the shares of any national banking asso. 
ciation owned by non-residents of any state shall be taxed in 
the city or town where the bank is located, and not elsewhere. 
The latter restriction manifestly refers merely to the place 
where the shares are listed and the taxes thereon collected, and 
has no reference to the mode of valuation, being designed 
simply to prevent duplicate taxation. 

In the State Railroad Tax Cases, 92 U.S. 575, this court 
held that it was neither in conflict with the constitution of 
Illinois, which provided that taxation in general should be 
uniform and equal, nor inequitable, that the entire taxable 
property of a railroad company should be ascertained by the 
state board of equalization, and state, county, and city taxes 
should be collected within each municipality on this assessment. 

To hold that the comparison can be made only with mon. 
eyed capital in the hands of individual citizens of the locality 
in which the bank is located, is practically to annul the pro- 
visions of the statute of Ohio creating a state board of equal- 
ization of bank shares. If that board exercise any functions 
whatever, it must value the shares of all the banks of the state, 
whether state or national, upon precisely the same basis. To 
do otherwise would be to make an open discrimination. It is 
quite as much a discrimination to favor one national 
bank as against another national bank in the same state, 


as it is todiscriminate in favor of state banks or other moneyed 


capital in the hands of individual citizens of the state. But if 
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the state board of equalization is to be limited in its valuation 
and equalization of all the shares of all the banks of the state 
to the particular per cent. of value adopted by the local taxing 
officers of any particular locality, then the inevitable conse- 
quence would be a valuation varying according to the varying 
judgments of the local officials in the eightv-eight counties of 
the state. 

The state board of equalization might thus be required to 
value the shares of a national bank located in the city of 
Cleveland at sixty per cent of their true value in money, and 
at the same time to value the shares of a bank located in Cuya- 
hoga county, outside of Cleveland, or in an adjoining county, 
at one hundred per cent. of their true value in money. Surely 
such a method as this could not but tend to “ create and foster 
an unequal and unfriendly competition.” 

But it cannot be truthfully said that the county or city is, 
under the laws of Ohio, the territorial unit of locality for the 
taxation of personal property; and certainly the county and 
city cannot both be such unit. 

As will be seen from the foregoing statutes of the state, 
the entire state is the unit for the valuation of bank shares. 
Other moneyed capital in the hands of individual citizens is 
listed by the ward or township assessors, and valued and equal- 
ized by a city or a county board of equalization according to 
the location of the property. So there are at least three 
different original jurisdictions for the valuation and equalization 
of national bank shares and other moneyed capital in the 
hands of individual citizens of the state. 

So far as the levying of taxes in the State of Ohio is con- 
cerned there is no single taxing district, or unit, any more than 
there is with respect to the valuation of property for the pur- 
pose of taxation. The levying of taxes is entrusted to many 
diverse authorities. A uniform state tax is levied on all the 
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property throughout the state by authority of the general 
assembly. There are county, township, municipal, state school, 
district school, and other taxes levied by the proper authori- 
ties. The taxes paid by any taxpayer upon any particular 
property include at least four, and usually more, separate levies, 
one extending throughout the state, the others throughout the 
the city; county, or district in which the property is located. 

It is true that when the valuations of the various classes 
of property have been ascertained in the diverse modes before 
indicated the same are entered upon the tax duplicate of the 
county in which the property is located, and all the 
different levies of taxes are collected by the county treasurer 
or the local tax collector; but surely this does not make the 
county, or the particular local district, the exclusive taxing dis- 
trict in any sense whatever. It simply indicates the mode and 
place of collection, which are wholly immaterial where the 
valuation of property and the levies for taxation have been 
otherwise fixed. The truth is that under the laws of the State 
of Ohio, the state, the city, the county, the township, the mu- 
nicipal corporation, the school district and other municipalities 
and localities are each and all taxing districts. 

Accordingly if the comparison between national bank 
shares and other moneyed capital must be limited to the par- 
ticular taxing district, it must be limited to territory varying 
as the tax varies: if a city tax, to the city; if a county 
tax, to the county; if a school tax, to the school district; 
if a common school fund tax and the general tax levy of the 
state, to the entire state. If the comparison may be extended 
from the school district te the municipality, and from the mu. 
nicipality to the county, why should it not also be extended 


from the county to the state ? 
In Ohio the equalizing process in the valuation of all 
moneyed capital, other than bank shares and railroad capital, 
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ceases with the city and county boards. Nevertheless this 
court has expressly affirmed the validity of the statute creat- 
ing the state board for equalizing bank shares. Cummings v. 
National Bank, 101 U. 8. 15: 

The function of that board is to equalize the valuation of 
those shares, as among themselves, actording to the rules pre- 
scribed for valuing and equalizing the values of other moneyed 
capital throughout the state. It may not lawfully, therefore, 
leave uncorrected inequalities in valuation made by different 
county auditors. Its aim must be to value the shares of all 
banks throughout the state at the same percentage of their true 
value in money. 

The state is therefore necessarily the territorial unit for 
the purpose of the comparison between the rate of taxation of 
national bank shares with that of other moneved capital. And 
the requirements of the federal statute are fully satisfied if the 
average valuation of national bank shares throughout the state 
is not at a greater percentage of their true value in money, and 
their taxation is not ata greater rate, than the average valuation 
and taxation of other moneyed capital throughout the state. 

The purpose of the federal statute was to prohibit discrim- 
nation by states against national banks. Its purpose is fully 
effected if there is no substantial discrimination against na- 
tional banks generally. The vain attempt to correct all ine- 
equalities in taxation was not thereby made. An unintentional 
discrimination of perhaps five per cent. in favor of the mon- 
eyed capital of a small part of the state as against the shares 
of the national banks of that locality was not prohibited, if 
there was no intentional discrimination against these banks, 
and no discrimination in fact against national banks generally. 

If the minimum percentage of its true value in money, 
given by any city or county board of equalization to moneyed 


capital other than bank shares, were the standard of com- 
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parison, under the federal statute, of the valuation of the 
shares of national banks in that city or county, it would 
be the standard also for the whole state. And the state 
board of equalization for bank shares would have no 
other duty than to reduce the valuation of the shares 
of all banks throughdit the state to the percentage of 
true value given to other moneyed capital by that county or 
city board which has, in violation of law, valued such mon- 
eved capital at the smallest fraction of its true value. The 
failure of the state board so to reduce all values to the percent- 
age of the minimum county or city, would justify the interference 
of courts of equity by injunctions in the case of every national 
bank in the state. The state would not, in that case, be the 
territorial unit of comparison, but that single municipality 
which should be afflicted with the local board having the least 
regard for law would become the territorial unit of compari- 
son, not merely for banks located within its limits, but for 
every national bank in the whole state. 

For the purpose of ascertaining the character and extent 
of the inequality alleged to amount to discrimination between 
shares in national banks and other moneyed capital this court 
has uniformly looked beyond the territorial limits of the county 
or city within which the bank was located, unless the discrim- 
ination was found to be the inevitable result of the statute, in 
which event it necessarily extends to all banks within the 
state, although the comparison may be confined to a single 
city or county. In Pelton v. National Bank, 101 U.S. 148, 
and in Cummings v. National Bank, 101 U. 8S. 158, 
the court found that the assessing officers combined together 
and established a rule or principle of valuation extend- 
ing throughout a large portion of the state, the necessary 
result of which was to tax national bank shares at a higher 


rate than other moneyed capital and higher than the aver- 
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age rate at which moneved capital was taxed. In these 
cases there was no attempt at equalization with other moneyed 
capital, national bank shares being valued at 100 per cent. of 
their true value in money, while other moneyed capital was 


ralued at 60 per cent. The discrimination was found, more> 


over, to have been intentional. 


In the case at bar, on the contrary, there was no intention 
to discriminate. The inequality was confined to a_ particular 
city, was comparatively small, and resulted from an attempt to 
equalize the shares of all banks, state and national, throughout 
the state, according to the rules prescribed for the valuation 
and equalization of other moneyed capital throughout the 
state. It is not contended that this process of equalization re- 
sulted in either intentional or unintentional discrimination, as 
a rule applicable to moneyed capital in general. This court 
has frequently recognized the propriety of such efforts to secure 
equality and uniformity of taxation through the medium of 


boards of equalization. 


In Stanley v. Supervisors of Albany, 121 U. 8. 535, this 


court said: 


“In nearly all the states, probably in all of them, provision 
is made by law for the correction of errors and irregularities of 
assessors In the assessment of property for the purposes of taxa- 
tion. This is generally through boards of revision or equalization, 
as they are often termed, with sometimes the right of appeal 
from their decision to the courts of law. They are established 
to carry into effect the general rule of equality and uniformity of 
taxation required by constitutional or statutory provisions. Ab- 
solute equality and uniformity are seldom, if ever, attainable. 
The diversity of buman judgments, and the uncertainty attend- 
ing all human evidence, preclude the possibility of this attain- 
ment. Intelligent men differ as to the value of even the most 
common objects before them—of animals, houses, and lands in 
constant use. The most that can be expected from wise legis- 
lation is an approximation to this desirable end; and the re- 
quirement of equality and uniformity found in the constitu- 
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tions of some states is complied with, when designed and 
manifest departures from the rule are avoided. 


“To these boards of revision, by whatever name they may 
be called, the citizen must apply for relief against excessive and 
irregular taxation, where the assessing officers had jurisdiction 
to assess the property. * * * * 

“ When the over-valuation of property has arisen from the 
adoption of a rule of appraisement which conflicts with a consti- 
tutional or statutory direction, and operates unequally not merely 
on a single individual but on a large class of individuals or cor- 
porations,a party aggrieved may resort to a court of equity to 
restrain the exaction of the excess, upon payment or tender of 
what is admitted to be due.” (pp. 550 and 551.) 


If it be conceded that the state board of equalization has 
authority to act in any capacity, then to restrict its functions 
to the extent claimed by the appellee would be to cause numer- 
ous and gross inequalities, with the design of relieving accidental 
and trifling ones. Asa result of the action of the state board 
of equalization appellee’s shares are valued at five per cent. 
more than some moneyed capital, but the valuation of all the 
shares of all other banks, state and national, and all other mon- 
eyed capital in the state is by that action equalized. In an at- 
tempt to create absolute equality between appellee’s shares and 
the moneyed capital of Cleveland the court is asked to establish 
inequality between appellee and all other national and state 
banks and all other moneyed capital throughout the state, outside 
the city of Cleveland, and inequality as compared with the state 
banks within the city of Cleveland. The court is asked to 
overturn the policy of the state designed to secure equality and 
uniformity in the taxation of this class of property. in order 
that the inequalities which this court has repeatedly said were 
inevitable may be remedied. | 


a 


If the comparison should be limited to the particular mu- 
nicipality or county in which the bank is located, appellant still 
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contends that the inequality would not affect a material part 
relatively of the whole moneyed capita] sufficiently to indicate 
a purpose or design to discriminate. The discrimination shown 
in the case of Cummings v. National Bank was so great 
(the comparison being made with the real estate appraisal of 
1870 and the bank shares being appraised at their full value) 
that the exemption of other property from taxation in a few 
large counties like Cuyahoga and Lucas might possibly be 
deemed substantial and material even as compared with the 
banking and other moneyed capital of the entire state. If a 
case should now arise where the valuation of other moneyed 
capital in particular counties is so much below the average rate 
throughout the state that the exemption of other moneyed 
capital from taxation in ‘such counties would be serious as 
compared with the whole amount of moneyed capital in the 
state, the courts might be inclined to give special relief, but we 
submit that no such case is presented here. Taking the 
respective appraisals of national bank sbares and of other 
moneyed capital in Cuyahoga county or the city of Cleveland, 
there is no such discrimination against the former as to make the 
exemption of the particular part of moneved capital held by 
individuals in that county or city so serious and material as to 
infringe the rule of substantial equality enjoined by the act of 
congress. 

The most that is claimed here by appellee is that in 
Cuyahoga county other moneyed capital was valued for tax- 
ation in the year 1885, at sixty percent. of its true value, 
while the state board of equalization valued the shares of all 
incorporated banks, both state and national, at sixty-five per 
cent. of their true value. 

Without recurring to the various cases decided by this 
court, wherein it has been held that certain exemptions were, 
while others were not, of a material part relatively of the 
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whole moneyed capital, it is sufficient to say that the case at 
bar comes clearly within the rule laid down by the more recent 
decisions of this court. 


In German National Bank v. Kimball, 103 U.S. 731, the 
bill contained averments tending to show that the valuation of 
the property of other persons in the same town, made by the 
same assessor, was less in proportion to its actual cash value 
than that of complainant’s shares, and that the same was true 
of other parts of the state, and that some corporations were 
favored in this valuation, and that certain classes of property 
‘were favored in a general way. There was noaverment in the 
bill that the shares of the complainant bank were valued 
higher, for the purposes of taxation, than other moneyed cap- 
ital generally, though this was alleged in regard to particular 
instances. The allegations of the bill were, that the assess- 
ments were partial, unequal and unjust, and did not result in 
uniformity of taxation. The court said in that case, after re- 
ferring to the universality of the rule that mere inequalities 
did not amount to discrimination, and the exception to that 
rule, where the assessing officers combined and adopted a rule 
for the valuation of one species of property higher than others, 


and higher than the average rate : 


“ But the bill before us alleges no such agreement or com- 
mon action of assessors, and no general rule or discriminating 
rate adopted by a single assessor, but relies on the numerous 
instances of partial and unequal valuations which establish no 
rule on the subject. So far as anything of the kind is to be 
inferred, it is that shares of national bank stock, including 
the complainant’s, were assessed at only thirty-four per cent. 
of their value, which, by the board of equalization, was raised 
to fifty-three per cent.; and other property more, and still other 
less. The case, then, made by the complainant is this: that the 
shares of the bank are taxed at the same per cent. on their 
assessed value as all other property ; that the valuation of these 
shares, on which this rate is appor.ioned, is only about half 


i 


—— —_ Ee 


Fe sditee cela dion an, cena eet ae ae 


_ — 


Sr eet es 


3] 


their actual value; that some other property is valued at less 
than half of its cash value, and for this reason no tax should be 
paid on the shares of stock of the complainant.” (p. 735.) 


The bill was accordingly dismissed. 
- e 


In Supervisors v. Stanley, 105 U. 8S. 316, wherein the bill 
alleged that the assessment of complainant’s shares was at a 
greater rate than was assessed upon shares of stock in a bank 
organized under the laws of the State of New York, located in 
the sixth ward of the city of Albany, and was at a greater 
rate than was assessed upon other moneyed capital in the hands 
of individual citizens of the State of New York, it was held 
that this was not a sufficient allegation of a distinct ground of 
recovery to entitle the complainant to the relief demanded, the 
court saying: “ We are quite clear that the shares of the 
plaintiff are not relieved from taxation because a single bank 
of the State has been favored by mistake or by intention. For 
errors of this kind the statutes of New York provide the cor. 
rection, which should be taken in time, and we should be very 
reluctant to hold that when it has been shown that a single 
bank or a single individual has been taxed less than he should 
be, all other taxes, however just, are thereby invalidated.” (pp. 
317 and 318.) As to the other branch of the averment of the 
bill that the assessment “was at a greater rate than was 
assessed upon other moneyed capital in the hands of individual 
citizens of the State of New York,” the court said: “If by this 
it is supposed that a few individual instances may be shown, of 
partial assessments favoring citizens, as compared with the 
national banks, we think it is erroneous.” (p. 318.) 

In Mercantile Bank v. New York, 121 U.S. 138, the court 
said, in reference to the exemption of $13,467,000 of the muni- 
cipal bonds of the city of New York, that the amount of this 
exemption was comparatively small, looking at the whole 


amount of personal property and credits which were the 
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subjects of taxation, and was not large enough to make a ma- 
terial difference in the rate assessed upon national bank shares. 
(p. 162.) 

The case at bar comes clearly within the rule laid down in 
the case of Williams v. Supervisors of Albany, 122 U. 8. 154. 
In that case, as in this, there was no intentional discrimination 
against the shares of national banks, except as that intention 
was Claimed to be shown as the unerring consequence of the 
rule of valuation adopted by the assessors. It was contended 
there, as here, that the inequality resulted not from accident 
or from anerroneous judgment on the part of the assessors, 
but from a rule which the assessors adopted ; in other words, 
that it resulted from the illegal system adopted by the assessors, 
and not simply from erroneous judgment. The actual 
ralue of the shares of certain banks within the city of 
Albany was found to vary from less than par to over 100 per 
cent. above par, the shares of the bank in which complainant 
was a stockholder, having an actual value of from 25 to 30 per 
cent. above par. The assessors adopted a rule fixing the value 
of. all shares of the national banks of Albany at par, thus es- 
tablishing an inequality in the percentage of their true value 
in money, at which the shares were valued for taxation, of 
over 100 per cent. It was contended that the adoption of such 
a rule of valuation inevitably resulted in a discrimination 
against the shares owned by complainant, which were worth 
but 25 per cent. more than par, as compared with shares in 
other banks worth 100 per cent. more than par, and that the 
consequence of such inevitable discrimination could not be 
avoided by the claim that the consequences were not the result 
of design. But the court said: 


. eA the nature of the property, and the frequent 
fluctuations in value to which it is subject, the,method applied 
to all banks, state and national, came, as we said in the recent 
case of Stanley against the same defendants, as nearly as prac- 
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ticable to securing between them equality and uniformity of 
taxation. All the banks, state and national, being thus placed 
as respects taxation, upon the same footing, the method could 
not be considered as adopted in host tility to any of them. If it 
sometimes led to undervaluation of the shares of national banks. 
the holders could not complain. If it sometimes led to over- 
valuation of the shares, the aggrie ony party could obtain relief 

by pursuing the course pointed oul by the statute for its cor- 
rection. 


In Stanley v. Supervisors of Albany, 121 U.S. 535, where 
substantially the same question was under consideration, and 
the court having found that the assessors did not habitually or 
intentionally, or by any rule prescribed by themselves or by any 
one whom they were bound to obey, assess the shares of na- 
tional banks higher in proportion to their value than other 
moneved capital generally, this court said: 


‘The counsel for the plaintiff insists, however, notwith- 
standing this finding, that the inference of such habitual 
assessment at a higher rate follows from the findings, that 
within the city of Albany there were nine banks, and that 
the actual value of the shares in all of them except one ex- 
ceeded their par value, varving in that respect from 10 to 70 
per cent. premium, and vet the value of all was assessed at 
par. ” = 7 - A different method might 
have led to perplexing difficulties, owing to the great fluctua- 
tions to which shares in banking institutions are subject, their 
value depending very much on the skill and wisdom of the 
managers of those institutions. Intelligent men constantly 
differ in their estimate of the value of such prope rty, and the 
stock market shows almost daily changes. P resumptively, the 
nominal value isthe true value, any increase from profits 
going, in the natural course of things, in dividends to the 
stockholders. This method, ap plied to all banks, national and 
state, comes as near as practicable, considering the nature of 
the property. to securing, as between them, uniformity and 
equality of taxation ; it cannot be considered as disc riminating 
against either. Both are placed on the same footing.” (pp. 


548 and 549.) 

If, then, an inequality of upwards of 100 per cent. of the 
par value of national bank shares, resulting from the adoption 
of a method designed to secure equality, is not a discrimina- 
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tion prohibited by the statute, surely an inequality of five per 
cent. would not come witbin the restriction of the statute, 
especially where it was shown that the valuation, as fixed, is 
less than the average valuation of national bank shares gener- 
ally and other moneyed capital throughout the state in which 
the bank is located. 

Thus the aim of the court has been to enforce 
not exact but substantial equality, and in determining this the 
basis of comparison is not the rate at which the property of 
particular individuals is valued for taxation, but is the average 
_ rate at which the property of individuals generally is valued. 

Furthermore all the cases agree that to entitle the com- 
plainant to relief, where the inequality complained of is not 
the result of a statute of the state designed to discriminate 
injuriously against national banks, but is the result of the action 
of the assessing officers, such discrimination must be intentional. 
In the present case, as we claim, the real assessing officers for 
bank shares were the members of the state board of equaliza- 
tion, and hence the purpose to discriminate must be traced to 
that board. The very fact that the state board of equalization 
adopted and fixed any percentage less than the true value of 
bank shares and less than the average valuation of other 
moneyed capital throughout the entire state, is of itself a strong 
presumption that it had no intention to discriminate against that 
class of property, but rather that its purpose was to conform in 
a measure to the system of undervaluation of other moneyed 
capital prevailing in Cuyahoga county. The shares of incor- 
porated banks being the only property valued in the first instance 
bythe several county auditors and then by the state board of 
equalization for banks, and the net result of the action of these 
authorities being the valuation of all the shares, both state and 
national, on precisely the same basis, it is certain that there 
was no discrimination in fact in respect to the classof prop- 
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perty falling within the jurisdiction of that board. If there be 
any discrimination in fact as between this class of property 
and other moneyed capital, it results from the action of diverse 
authorities having no control over each other; hence inten- 
tional discrimination cannot be established by merely showing 
a slight variance between the valuations arrived at by these 
independent authorities, acting separately from each other, and 
each affected by many circumstances unknown to the other. 
Only gross inequality between the valuations of the different 
classes of moneyed capital thus fixed can reasonably be re- 
varded as proof of intentional discrimination. 

In the latest utterance by this court on this subject, the 


view contended for by complainant is sustained. 


) 


In Daw nport vy. Davenport Board of kqualization, 123 


U. S. 83. it is said: 


“It has never been held by this court that the states 
should abandon systems of taxation of their own banks, or of 
money in the hands of their other corporations, which they may 
think the most wise and efficient modes of taxing their own 
corporate organizations, in order to make that taxation con- 
form to the system of taxing the national banks upon the 
shares of their stock in the hands of theirowners. All that 
has ever been held to be necessary is that the system of state 
taxation of its own citizens, of its own banks, and of its own 
corporations shall not work a discrimination unfavorable to 
the holders of the shares of the national banks. Nor does the 
act of congress require anything more than this; neither its 
language nor its purpose can be construed to go any farther. 
Within these limits, the manner of assessing and collecting all 
taxes by the states is uncontrolled by the act of congress.” 
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Il, UNDER THE LAWS OF THE UNITED STATES, AND THE CONSTITUTION 
AND STATUTES OF OHIO, MAY A STOCKHOLDER IN A NATIONAL 
BANK DEDUCT FROM THE ASSESSED VALUE OF HIS SHARES 


THE AMOUNT OF HIS BONA FIDE INDEBTEDNESS ¢ 


Under the provisions of the constitution of Ohio, cited 
supra, laws must be passed “ taxing by a uniform rule all 
moneys, credits, investments in bonds, stocks, joint-stock com- 
panies or otherwise; and also real and personal property ac- 
cording to its true value in money.” 

The provisions of the statutes of Ohio, under which it is 
claimed that the owners of moneyed capital other than shares 
in national banks are entitled to deduct the amount of their 


bona fide indebtedness, are as follows : 
PERSONAL PROPERTY GENERALLY. 


Src. 2730. * * the terms “investment in bonds,” shall 
be held to mean and include all moneys in bonds, or certificates 
of indebtedness, or other evidences of indebtedness of whatever 
kind, whether issued by incorporated or unincorporated compa- 
nies, towns, cities, villages, townships, counties, states, or other 
incorporations, or by the United States, held by persons residing 
in this state * * ; the terms “investments in stocks,” shall 
be held to mean and include all moneys invested in the capital 
or stock of any association, corporation, joint stock company, 
or other company, the capital or stock of which is or may be 
divided into shares, which are transferable by each owner with- 
out the consent of the other partners or stockholders, for the 
taxation of which no special provision is made bv law, held by 
persons residing in this state * * ; the terms “ personal 

roperty” shall be held to mean and include, first, every tangi- 
ble thing being the subject of ownership, whether animate or 
inanimate, other than money, and not forming part of any 
parcel of real property, as hereinbefore defined; second, the 
capital stock, undivided profits, and all other means not form- 
ing part of the capital stock of every company, whether incor- 
porated or unincorporated, and every share, portion, or interest 
in such stock, profits, or means, by whatsoever name the same 
may be designated * * ; third, the money loaned on pledge 
or mortgage of real estate, although a deed or other instrument 


may have been given for the same, if between the parties the 
same is considered as security merely ; the term “money” or 
‘moneys,” shall be held to mean and include any surplus or 
undivided profits held by societies for savings or banks having 
no capital stoc k, gold and silver coin, bank notes of solvent 
banks, in actual possession, and every deposit which the person 
owning, holding in trust, or having the beneficial interest 
therein, is entitled to withdraw, in money on demand; the 
term “credits,” shall be held to mean the excess of the sum of 
all legal claims and demands, whether for money or other val- 
uable thing, or for labor or service due or to become due to the 
person liable to pay taxes thereon, including deposits in 
banks or with persons in or out of this state, other than such 
as are held to be money, as hereinbefore defined, when added 
together (estimating every such claim’or demand at its true 
value in money), over and above the sum of legal bona fide 


debts owing by such person; * and no person shall be re- 
— to take into account in making up the amount of credits, 
a greater portion of any credits than he believes will be re- 


he or can be collect ed, rany greater portion of any obli- 
vation given to secure the payment of rent than the amount 
that shall have accrued on any lease and remain unpaid ; * 


See also section 2734, su; pra, p. LS. 


Sec. 2736. Each person required pera, ac orp 
nually, upon receiving a t blank for tha purpose from the asses- 
sor, or, Within ten davs thereafter, make out and deliver to the 
assessor, a statement, verified by his oath, of all the personal 
property, moneys, credits, investments in bonds, stocks, joint 
stock companies, annuities, or otherwise, in his possession, or 
under his control, on the day preceding the second Monday of 
April of that year, which he is required to list for taxation, 
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otherwise, shall be made between the second Monday of April 
and the third Monday of May, annually; and the assessor 
shall, on or before the first Monday of May, annually, leave 
with each person, resident in his township or ward, of full age, 
and not a married woman, or insane person, or at the office, 
usual place of residence or business of each person, a written or 
printed notice, requiring such person to make out for the asses- 
sor a statement of the property which, by law, be is required 
to list, accompanied with printed forms, in blank, of the state- 
ment required ; ;and the assessor shall, at the time he delivers such 
notice and blank forms, demand and receive such statement, 
unless such person shall require further time to make out the 
same, in which case he shall call for the same before the 


third Monday of May. 
UNINCORPORATED BANKS AND BANKERS. 


Src. 2758. Every company, association, or person, not in- 
corporated under anv law of this state or of the United States, 
for banking purposes, who shall keep an office or other place 
of business, and engage in the business of lending money, re- 
ceiving money on deposit, buying and selling bullion, bills of 
exchange, notes, bonds, stocks, or other ev idences of indebted- 
ness, with a view to profit, shall be deemed a bank, banker, or 
bankers, within the meaning of this chapter. 


Sxro. 2759 (Asamended April 17, 1882; 79 Ohio Laws, 109.) 
All unincorporated banks and bankers shall, annually, be- 
tween the first and second Mondays of May, make out and 
return to the auditor of the proper county, under oath of the 
owner or principal officer or manager thereof, a statement set- 
ting forth : 


First—The average amount of notes and bills receivable, 
discounted or purchased in the course of business, by such 
unincorporated bank, banker or bankers, and considered good 
and collectible. 


Second—The average amount of accounts receivable. 
Third—The average amount of cash and cash items in 
possession or in transit. 


Fourth—The average amount of all kinds of stocks, bonds, 
including United States government bonds, or evidences of in- 
debtedness, held as an investment, or in any way representing 
assets. 


Fifth—The amount of real estate at its assessed value. 
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Sixth—The average amount of all deposits. 
Seventh—The average amount of accounts payable, ex- 
clusive of current deposit accounts. 
Kighth—The average amount of United States govern- 
ernment and other securities that are exempt from taxation. 


Ninth—The true value in money of all furniture and 
other property not otherwise herein enumerated. From the 
aggregate sum of the first five items above enumerated the 
said auditor shall deduct the aggregate sum of the fifth, sixth, 
seventh, and such portions of the eighth items as are by law 
exempt from taxation, and the remainder thus obtained added 
to the amount of item nine, shall be entered upon the duplicate 
of the county in the name of such bank, banker, or bankers, 
and taxes thereon shall be assessed and paid the same as pro- 
vided for other personal property assessed and taxed in the 
sane city, ward, or township. 


INCORPORATED BANKAS. 


‘See sections 2762, 2765, 2766, supra, pp. 14 and 15. 


COLLECTION OF TAXES. 
See section 1036, supra, p. 19. 


Sec. 1042. The auditor shall, annually, on or before the 
first day of October, deliver to the county treasurer a true 
copy or duplicate of the book containing the tax-list required 

be made by him for the year. 

Sec. 1087. The county treasurer shall, immediately 
after receiving from the auditor of his county a duplicate of 
the taxes assessed upon the property of such county, cause 
notice to be posted * * * specifying particularly in said 
notice, the amount of tax levied on the duplicate * * * 

Sec. 1088. The treasurer’s office shall be kept open for 
the collection of taxes, from the time of the delivery of the 
duplicate to him until the twenty-fifth day of January, and 
{rom the first day of April, until the twentieth day of July. 

Sec. 1094. When one-half of the taxes, as aforesaid, 
charged against any entry, on a tax duplicate in the hands of 
a county treasurer, is not paid on or before the twentieth day 
of December next, after the same has been so charged, 
when the remainder of such taxes is not paid on or before the 
twentieth day of June next thereafter, the county treasurer 
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shall proceed to collect the same by distress or otherwise, 
together with a penalty of five per centum on the amount of 
taxes so a - 


Sec. 1038. The auditor shall, from time to time, correct 
all errors which he discovers in the tax-list and duplicate, either 
in the name of the person charged with taxes or assessments, 
the description of lands or other property, or when property 
exempt from taxation has been charged with tax, or in the 
amount of such taxes or assessments: * * 


If these provisions are in conflict with section 5219 of the 
revised statutes of the United States, then they are also in con- 
flict with the constitution of Ohio. Both contain the same re- 
quirement of substantial equality. 

The question of the right of individuals to deduct their lia- 
bilities from their moneyed capital, under the provisions of the 
present constitution of Ohio, was early decided by the supreme 
court of Ohio. | 

After the adoption of the present constitution in 1851, the 
legislature passed the tax law of April 13, 1852, by section 10 
whereof it was provided that “in making up the amount 
of moneys and credits which any person is required to 
list for himself or any other person, company or corporation, 
who shall be entitled to deduct from the gross amount of 
money and credits, the amount of all bona fide debts owing by 
such person, company or corporation to any other person, com- 
pany or corporation, for a consideration received, * * * 
provided that nothing in this section shall be so construed as to 
apply to any bank, company or corporation exercising bank- 
ing powers or privileges.” (3 Ohio State, 10.) 

The question of the constitutionality of this provision of 
the statute came before the supreme court of Ohio in the year 
1853, in the case of Exchange Bank v. Hines, 3 Ohio State, 1, 
wherein the bank sought to enjoin the tax levied upon its capi- 


tal because the same was greater than the burden imposed upon 
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individaals by reason of the allowance of a deduction of debts 
under the above statute; but the court held that the section 
referred to, “ which allows individuals and certain corporations, 
in giving their tax lists, to deduct their liabilities from the 
ainount of their moneys and credits, is repugnant to the con- 
stitution of Ohio, and is void. The constitution permits no de- 
duction of liabilities from moneys and credits.” 

This decision has been repeatedly cited and approved by 
the supreme court of Obio and has not since been questioned, 
Subsequent: to the decision, however, the legislature of Ohio 
passed substantially the existing act of definitions, in which 
credits were defined to be, “the excess of the sum of all legal 
claims and demands, whether for money or other valuable thing, 
or for labor or service due or to become due to the person liable 
to pay taxes thereon, including deposits in banks or with per- 
sons in or out of this state, other than such as are held to be 
money, as hereinbefore defined, when added together (estimat 
ing every such claim or demand at its true value in money), 
over and above the sum of legal bona fide debts owing by such 
person.” (Actof April 5, 1859, Sec. 2; 56 Ohio Laws, 177.) 

[f, as isclaimed by counsel for appellee, the effect of this 
definition of credits is to permit individual owners of moneyed 
‘apital to deduct therefrom the amount of their dena fide in- 
debtedness, then the statute is clearly in conflict with the con- 
stitution of the state of Ohio as interpreted by the supreme 
court of that state. This court will not assume to give to the 
statute of a state an interpretation at variance with the provi- 
sions of the constitution of that state, unless such interpreta- 
tion is the inevitable conclusion from the language of the stat- 
ute. In the absence of any showing tothe effect that such is 
the accepted interpretation by the authorities of the state the 
court will look only to the statute itself. It seems to us, there- 


fore, that in the absence of any interpretation to that effect by 
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the supreme court of the state of Ohio, this court will not give 
to the statute in question an interpretation that would make it 
in conflict with the constitution of Ohio, merely for the pur- 
pose of discovering some alleged discrimination as against 
shares of a national bank. If astatute is capa ble of a construc- 
tion which will permit it to stand, that construction should be 


given it. 


The statute does not permit the deduction of indebtedness 
from moneved capital. by the definition of credits as given 
above the legislature doubtless intended simply to provide a 
metliod of ascertaining the amount of a particular class of 
moneyed capital held by the individual. The statute was 
passed in the light of the then recent decision in Bank v. Hines. 
It in effect permitted him at the time of making his return for 
taxation to close his books and ascertain how much capital he 
really had invested. From the amount of moneyed capital 
thus ascertained there is no deduction of liabilities, but the in- 
dividual is required to pay taxes on the same at its true value 
in money. 

Unlike the case of HAvansville Bank v. Britton, 105 U.S. 
322, in which the subjects of taxation from which the taxpayer 
might deduct his indebtedness, were: (1) credits or money at 
interest, either within or without the state, at par value; (2) all 
other demands against persons or bodies corporate, either 
within or without the state. Total amount of all credits,” 
(p. 324,) the individual taxpayer of Ohio is not permitted to 
deduct any indebtedness from any moneyed capital when that 
moneyed capital shall have been ascertained. As will be seen 
from the statutes of Ohio, cited above, the different classes of 
moneyed capital mentioned in the Indiana statute are the sep- 
arate subjects of taxation in Ohio, and all moneyed capital, 
when ascertained, is subject to taxation by the same rule. 


av 
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Moreover the statute should be construed in the light of 
the constitution under which, and subject to which, it was en- 
acted, and of the decisions of the court by which its provisions 
were to be interpreted. The constitution of Indiana did not 
prohibit the deduction of debts from moneyed capital, nor had 
the supreme court of that state declared that such deduction 
was unlawful. It may fairly be presumed that the legislature 
of Ohio did not intend to enact a law which was clearly in vio- 
lation of a well understood provision of the then recent constl- 
tution, and which, ina different form, had just been declared 
by the highest tribunal of the state to be void. 

Substantially the same provisions are found in the statutes 
regulating the taxation of the moneyed capital invested in 
banks in Ohio, national and state, incorporated and unincorpo 
rated. From the statutes cited above it will be seen that the 
moneyed capital of banks and bankers is ascertained by deduct- 
ing from their credits their bona fide debts; and the shares of 
stock, which are simply the representatives of the moneved 
capital of the bank, are therefore the representatives of the 
excess of the bank’s credits over its debts. The moneyed cap- 
ital represented by the stock has therefore been ascertained in 


precisely the same way as the moneved capital of individuals. 


but whether an interpretation of this statute shall be given 
as claimed by appellant, or as claimed by appellee, it can in 
neither event entitle appellee to the relief demanded in this 
case. 

If it shall be held that the statute simply provides a means 
of ascertaining the amount of moneyed capital and that no 
deductions are allowed therefrom, (as contended by appellant,) 
then of course there can be no discrimination, as bank shares 
stand upon precisely the same footing; if it shall be held that 
the statute does allow the deduction of debts from moneyed 


capital, (as contended by appellee,) then the statute is clearly in 
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contravention of the constitution of Ohio and void, and cannot 
result in any discrimination against appellee’s shareholders. 

In Bank v. Hines, 3 Ohio State, 1, it was held that the 
statute being void. the bank had no grounds for complaint. 

It should be borne in mind that there is no averment and 
no finding in this case that any person in Ohio has been per- 
mitted to deduct his debts from his moneyed capital. Unless 
this has been done the tax complained of is legal. This court 
will not assume that any such deductions have been made ; 
nor will it assume that state officials have placed upon a 
statute of their state a construction in manifest violation of the 
fundamental law of that state. 

Il. IF THE DEDUCTION IS ALLOWED, WAS THE DEMAND THERE- 
FOR MADE WITHIN THE PROPER TIME / 

The court below found that “‘no demand for the deduction 
from the assessed value of any shares of the complainant of the 
amount of the bona fide indebtedness of any shareholders was 
made, either by the complainant or by any of its shareholders, 
until the 17th day of December, A. D. 1885, a date prior to the 
commencement of this action, at which time the entire process 
of the appraisement and equalization of the value of said shares 
for taxation had been completed, and the tax duplicate for said 
vear had been delivered in accordance with law to the treas- 
urer of said county for the collection of said taxes.” (Record 
p. 26.) 

To entitle a shareholder to a deduction of his individual 
indebtedness from the value of his stock, he must make the 
necessary affidavit and demand to the assessing officers, before 
the process of assessment is completed. See 

Williams v. Weaver, 100 U.S. 547. 

Hills v. Exchange Bank, 105 U.S. 319. 


Supervisors v. Stanley, 105 U.S. : 


Stanley v. Supervisors, 121 U.S. 535. 


~~ 
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The only exception allowed to the rule here stated is 
where it is averred and proved that all affidavits and demands 
for deduction which could or might have been made would 
have been disregarded and unavailing, and that the assessors 
had a fixed purpose, generally known to all persons interested, 
that no deductions for debts would be made in the valuation of 


bank shares for taxation. 


Nothing of this kind was claimed or shown in this case, 
and the fact that the demand for deduction, made on the very 
day complainant’s bill was filed, upon an officer who had no 
authority to comply with the demand, was rejected, does not 
prove that a demand to the assessing officers would have been 
likewise rejected. ‘The county treasurer has nothing whatever 
to do with the valuation or assessment of property, and hence 
a demand upon him would be useless, and at the time the de- 
mand was made the county auditor had long since ceased to 
have any control of the matter. (Under the statutes of Ohio 
the duty and authority of the county auditor in respect to the 
appraisal of bank shares ceases wlien he has fixed the valuation 
of such shares and transmitted the same to the state board of 
equalization. After the state board has acted the auditor of 
state is required forthwith to certify to the auditors of the 
proper counties the valuations as equalized, which valuations 
shall be put upon the proper tax list. All this bad been done 
long before the complainant or its shareholders ever claimed 
the deduction of the individual debts of the shareholders. Not 
only so, but the tax duplicate had long since been delivered to 
the county treasurer for collection, in pursuance of section 
1042 Revised Statutes of Ohio, and it was within three davs of 
the 20th of December, when by section 1094 Revised Statutes 
of Ohio, the taxes would have been delinquent and subject toa 


penalty of five per cent. on account of such delinquency. 
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The county auditor, under section 1038 Revised Statutes 
of Ohio, had no authority to correct the tax duplicate at the 
time the deductions were claimed, for that section relates to 
clerical errors merely. See 

State ex rel. v. Conimissioners, 31 Ohio State, 271. 

Insurance Co. v. Cappelar, 38 id. 560. 

Butler v. Commissioners, 39 id. 168. 

The authority to correct errors in the assessment of prop- 
erty for taxation, other than such as are merely clerical, is by 
the laws of Ohio entrusted to the auditor of state, or where the 
amount of taxes to be remitted exceeds $100, to the governor, 
auditor of state and attorney general. (Section 167 Revised 
Statutes, as amended April 13, 1880, 77 Ohio Laws 193). But 
as no claim or demand was made to these officers, and as they 
ean only act in any event after the process of assessment has 
been completed, it is unnecessary to inquire into the extent of 
their authority. 

The court below, however, held that “the laws of Ohio 
make no provisions for the deduction of the bona fide indebted- 
ness of any shareholder from the shares of his stock and pro- 
vide no means by which said deduction can be secured” 
(Record p. 27), and accordingly that it was not necessary to 
make anv demand of the assessing officers. 

sut neither did thestatutes of New York, at the time the 
question arose there, make any express provisions for the al- 
lowance of such deductions. Yet this court held that to entitle 
a shareholder to a deduction of his individual indebtedness 
from the value of his stock he must make the necessary affida- 
vit and demand to the assessing officers, before the process of 
assessment is completed. 

Under the la ws of Ohio the shareholder is entitled to make 
his deductions, ifat all, at the time the property is listed for 
taxation; the assessing and taxing officers have nothing to do 
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with the matter. If the construction of the statute is as ap- 
pellee contends, the shareholder would only be required to re- 
turn the excess of his moneyed capital. No demand upon any 
one would be necessary. The taxing officer would have the 
right to presume that the deduction had been made before the 
tax list was returned. It would be simply a matter of compu- 
tation, and that computation to be made by the shareholder. 

[f the statute permits the deduction of debts from moneved 
capital the permission extends to the shareholder in a national 
bank by the same terms that it extends to others. There is no 
provision that is not equally applicable to all. In Stanley v. 
Supervisors, 121 U.S. 535, this court said : 

“If he (the stockholder) had debts, the assessment without 
a deduction from them in the estimate of the taxable value of 
the stock was only voidable. The assessing officers, in making 
the assessment, were acting within their authority until duly 
notified of the debts which were to be deducted. In such case, 
therefore, the duty devolved upon the stockholder to show to 
the assessing officers what his debts were, and to take such 
steps as were required by the law to obtain a correction of the 
over-assessment.”” (p. 545.) 

CONCLUSION. 

Appellant therefore respectfully contends: that the first, 
fourth and fifth questions embodied in the certificate of 
division should be answered in the negative; that the second 
question should be answered in the affirmative ; that the third 
question should be answered by negativing the first and affirm- 
ing the second alternative ; and that the decree of the Circuit 
Court should be reversed with such order for farther proceed- 
ings as may be appropriate. 

JAMES LAWRENCE, 
CLARENCE BROWN, 
For Appellant. 
Davi K. Warson, 
Attorney General of Ohio. 
l'rep’k L. Geppss, 
OF Counsel. 
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Supreme Court of the United States. 
OCTOBER TERM 1887. 

NO. 970. 


Horatio N. Whitbeck, as Treasurer of Cuyahoga 
County, Ohio, Appellant, 
Us. 
The Mercantile National Bank of Cleveland, Ohio, 
Appellee. 


MOTION TO ADVANCE. 

The Appellant, Horatio N. Whitbeck, as Treas 
urer of Cuyahoga county, Ohio, moves this Honorable 
Court, that this cause be advanced upon the docket, and 
set down for hearing at an early day, in preference to 
civil causes pending in this court between private parties 
for the following reasons: 

1. The Appellant, Horatio N. Whitbeck, as Treas- 
urer of Cuyahoga county, Ohio, is a party claiming un- 
der the Revenue Laws of the State of Ohio, and the exe- 
cution of the Revenue Laws of that State is enjoined by 
the Circuit Court of the United States forthe Northern 
District of Ohio, Eastern Division: 

2. The matter involved in this cause is the valua- 
tion, equalization and taxation of shares in national 
banks under the constitution and statutes of the 
State of Ohio, and the questions presented by the record 
are as follows: 


(a) Shares in anational bank and other moneyed 


capital in the hands of individual citizens of the 
particular municipality- or county, in which the com- 
plainant bank is located, having been valued by the 
assessing officers of that locality at sixty (60) per 
centum of their true value in money, can the State 
Board of Equalization for incorporated: banks both 
state and national, in equalizing the value of the 
shares of all incorporated banks in the state, in- 
crease the valuation of the shares of complainan, 
bank to sixty-five (65) per centum of their true value 
in money, other moneyed capital throughout the 
state being valued at not less than sixty-five (65) per 
centum of its true value in money; or 

(b) Is the rule for the valuation of other moneyed 
capital in the hands of individual citizens of the city 
orcounty where complainant bank is located, the sole 
measure for the valuation of the shares of national 
banks located therein; or 

(c) May the State Board of Equalization for the 
shares of incorporated banks both state and national, 
in the eyualization of the shares of all incorporated 
banks in the State of Ohio, lawfully value such 
shares ata rate not exceeding the average rate at 
which other bank shares, and other moneyed capital 
in the hands of individual citizens of said statet 
throughout said state, are valued for taxation; 


(d) Under the laws of the United States, and the 


constitution and statutes of Ohio, may a share 

holder in a national bank deduct from the assessed 

value of his shares the amount of his ona fide in 
debtedness: and 

(e) If so, was the demand for such deduction 

made within proper time? 

3. Many other suits of the same character are pend- 
ing in the Circuit Courts of the United States in the 
State of Ohio, in all of which interlocutory injunctions 
have been allowed, and all of which will be disposed of 
by a determination of the case at bar. 

4. The statutes of Ohio provide foran annual state 
board for the equalization of the shares of all incorpora- 
ted banks throughout the state, whose duty it is to 
hear complaints and equalize the value of bank shares 
according to the rules prescribed for valuing and equal- 
izing the valnes of real and personal property. The 
decree in the case at bar. and the _— interlocutory 
injunctions granted in other like suits pending in Ohio, 
have practically annulled the provisions of the statutes 
of Ohio relating to the annual state board for the equal- 
ization of shares for incorporated banks, leaving the val- 
uation of such shares to the varying judgment of the 
officials of eighty-eight counties, without rules for their 
guidance or concert of action. 

5. By reason of the decree in the case at bar, and the 


interlocutory injunctions aforesaid, the operations of the 


government of the State of Ohio, are seriously embarassed 
In this, that not only are the functions of the state board 
for the equalization of shares of incorporated banks prac- 
tically suspended pending the determination of the ques- 
tious involved in this cause, but there results great ine- 
quality between the valuation of shares of national banks 
and other moneyed capital throughout the state of Ohio. 

Moreover, by reason of the decree and injunctions 
aforesaid, and particularly of the alleged right of share- 
holders to deduct from the assessed value of their shares 
the amount of their dona fide indebtedness, great uncer- 
tainty results as to the extent of the levy necessary to 
be made for the purposes of the government, and the 
amount to be realized therefrom, resulting in great em- 
barassment in the enforcement of the revenue laws of 
the state not only as to shares in national banks but 
also as to shares in all other banks and other moneyed 
capital in the hands of individual citizens throughout 


the state. 
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Supreme Court of the United States. 


OCTOBER TERM, 1887. 


No. 970. 


HORATIO N. WHITBECK, AS TREASURER OF CUY- 
AHOGA COUNTY, OHIO, APPELLANT, 


vs. 
THE MERCANTILE NATIONAL BANK OF CLEVE- 
LAND, OHIO. WT 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF OHIO. 


BRIEF FOR APPELLEE, 


BOYNTON, & HALE, 
SOLICITORS FOR APPELLEE. 
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erovernment of the State of Olio. are seriously enibarassed 


In this. that not only are the funetions of the state board 
lor the equalization of shares of incorporated banks prac: 
tically suspended | nding the detern inition of thre ({tTe> 
tions involved in this cause, but there results creat ine- 
quality between the \ aluation ()] shares of national beiniks 
and other moneyed capital throughout the state of Ohio. 

Moreover, by reason of the decree and tnjunetions 
aforesaid, and particularly of the alleged right of share 
holders to deduct from the assessed value of ther shares 
the amount of their Jowa tide indebtedness, great uncer 
tainty results as to the extent of the levy necessary to 
be made for the purposes of the government, and thi 
amount to be realized therefrom, resu'tinge in great em- 
barassment in the enforcement of the revenue laws of 
the state not only as to shares in national banks bert 
also as to shares In all other banks and other moneyed 


capital in the hands of individual citizens throughout 
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THE MERCANTILE NATIONAL BANK OF CLEVE- 
LAND, OHIO. €Z@ 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF OHIO. 


BRIEF FOR APPELLEE. 


STATEMENT OF FACTS. 


The appellee is a national bank, located in the City of 
Cleveland, Ohio, with a capital stock of $1,000,000, divided 


into shares of $100 each. For the year 1885, a tax was levied 


for state, county and corporation purposes upon the shares of 


Appellee, amounting in the aggregate to $12,890.15 exclusive 


of the assessed value of its real estate; more than nine-tenths 
of this tax was imposed for city and county purposes. The 
bill concedes that $8,363.40 of this tax was properly levied. 
One half of this latter sum, under the laws of Ohio, was due 
and payable on the 20th day of December, 1885; and on that 
day a tender was made to the Treasurer of the sum due, who 
refused to receive it until an order of the Court permitted him 
to do so without prejudice to the right to collect the balance. 
Such order having been made, the entire tax conceded, and 
found by the Circuit Court, to be due, has been paid by the 
bank. The amount which appellee was relieved from paying 
by the decree of the Circuit Court was the sum of $3,967.75. 


The Bill alleges: 


1st. That the tax, as assessed on the shares of this bank, 
is greater than that assessed on other moneyed capital in 
hands of individual citizens of the state, and is, therefore, in 
conflict with Section 5219 of the Revised Statutes of the 


United States. 


2nd. That this increased tax imposed on the shares of 
the appellee is a violation of the express provision of the 


Constitution of the State of Ohio. 


3d. That the refusalto permit the owners of shares of the 
appellee's stock to deduct from the value of their shares bona 
fide debts owing by them, and the levy of a tax on the full 
value of those shares, without any deduction on account of 


such indebtedness, are in conflict with Section 5219 of the 


United States Revised Statutes. Ihat section reads as 


follows: 


‘Sec. 5219. Nothing herein shall prevent all the shares in any 
association from being included in the valuation of the personal 
property of the owner or holder of such shares, in assessing taxes 
imposed by authority of the State within which the association is 
located; but the legislature of each state may determine and direct 
the manner and place of taxing all the shares of National banking 
associations located within the State, subject only to the two restric- 
tions, that the taxation shall not be at a greater rate than is assess- 
ed upon other moneyed capital in the hands of individual citizens 
of such State, and that the shares of any national banking associa- 
tion owned by non-residents of apy state shall be taxed in the city 
or town where the bank is located, and not elsewhere. Nothing 
herein shall be construed to exempt the real property of associa- 
tions from either State, county or municipal taxes, to the same ex- 
tent, according to its value, as other real property is taxed.” 


The provisions of the Constitution of the State of Ohio re- 


lating to the subject of taxation, are as follows: 


Art. XII. Sec. 2. “Laws shall be passed, taxing (1) by a 
uniform rule, all moneys, credits (2) investments in bonds, stocks 
(3) joint stock companies, or otherwise; and also all (4) real and per- 
sonal property, (5) according to its true value in money; (6) ete.” 


Arr. XIf. See 3. “The General Assembly shall provide, by 
law, for taxing the notes and bills discounted or purchased, moneys 
loaned, and all other property, (1) effects, or dues, of every descrip- 
tion, (without deduction), (2) of all banks, now existing, or hereafter 
created, and of all bankers, (3) so that all property employed in 
banking, shall always bear a burden of taxation, equal to that im- 
posed on the property of individuals.” 


Art. XIII. See. 4. “The property of corporations, now ex- 
isting or hereafter created, shall forever be subject to taxation, the 
same as the property of individuals.” 

By thestatute of Ohio, the valuation of all personal proper- 


ty in eachcounty is assessed annuaily by an assessor elected in 


each township or ward of a city and returns made to the 


county auditor. A county board of equalization, composed 


of the county commissioner and auditor, is then charged with 
the duty of equalizing the value of all personal property, mon- 
eys and credits in each county, exclusive of cities of the first 
and second class. In these cities the duty of equalizing the 
value of personal property, including moneys and credits, de- 


volves upon the city board of equalization. 


The powers of these two boards are defined by Sections 
2804 and 2805 of the Revised Statutes of Ohio, which for refer- 


ence are here inserted in full. 


Sec, 2804. “There shall be an annual county board for the equali- 
zation of the real and personal property, moneys and credits in each 
county, exclusive of cities of the first and second class, to be 
composed of the county commissioners and county auditor, who 
shall meet for that purpose at the auditor's office, in each county, on 
the Wednesday after the third Monday in May, annually. Said 
Board shall have the power to hear complaints and to equalize the 

valuation of all real and personal property, moneys and credits 
within the county, and shall be governed by the rules prescribed 
for the government of decennial county boards for the equalization 
of real property: provided, that said board shall not reduce the 
value of the real property of the county below the aggregate value 
thereof, as fixed by the state board of equalization, to which shall 
be added the value of all new entries and new structures over the 
value of those destroyed, as returned by the several township assess- 
ors for the current year: provided further, that except as to new 
structures destroyed and Jands and lots brought on.to the tax-list 
since the preceding decennial state board of equalization, the an- 
nual county board shall not increase or reduce the valuation of any 
real estate, except in cases of gross inequality. and then only upon 
reasonable notice to all persons directly interested, and an opportu- 
nity for a full hearing of the question involved.” 


ANNUAL CITY BOARD. 


Szc, 2805. “In each city of the second and third grade of the 
first class, and each city of the second class, there shall be an an- 
nual board for the equalization of the value of the real and personal 
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DECENNIAL COUNTY BOARD. 


Sec. 2815. The auditor, surveyor, and commissioners of each 
county shall compose the county board for the equalization of the 
real property within their county, except that within any city of the 
first or second class; and they shall convene at the office of the 
county auditor on the Tuesday after the first Monday of September, 
one thousand eight hundred and eighty, and every tenth year 
thereafter; and each shall be sworn fairly and impartially to equal- 
ize the value of the real estate within the county that is within their 
jurisdiction, according to law; any three of them shall form a 
quorum, and the auditor shall keep a full and accurate record of 
the proceedings and orders of the board. 


Sec. 2814. The auditor shall lay before the board the returns 
made by the district assessors. with the additions which he shall 
have made thereto; and they shall then immediately proceed to 
equalize such valuation, so that each tract or lot shall be entered 
on the tax list at its true value, and for this purpose they shall 
observe the following rules: Ist. They shall raise the valuation of 
such tracts and lots of real property as, in their opinion, have been 
returned below their true value to such price or sum as they 
may believe to be the true value thereof. 2d. They shall reduce the 
valuation of such tracts and lots as, in their opinion, have been re- 
turned above their true value, as compared with the average valua- 
tion of the real property of such county, having due regard to the 
relative situation, quality of soil, improvement. natural and artificial 
udvantages possessed by each tract or lot. 3d. They shall not re- 
duce the aggregate value of the real property of the county below 
the aggregate value thereof, as returned by the assessors, with the 
addition male thereto by the auditor, as hereinbefore required. 


Sec. 2749. The county auditor shall, before the fifteenth of 
April, annually issue a call to all the assessors of his county, to 
meet at his office, or some other place at the county seat, within five 
days, for consultation, and the auditor shall meet with said asses- 
sors, and answer such questions and give such instructions as shall 
tend toa uniformity in the action of the assessors in his county; and 
the auditor shall deliver to said assessors, blank forms and instruc- 
tions, or forward them to the township clerks, immediately after 
said meeting of assessors. 


[62 v. 114, $56. | 
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property, Moneys and credits in such city, to be composed of the 
county auditor and six citizens of such city, appointed.by the 
council thereof: saic board shall meet at the office of the county 
auditor on the fourth Monday of May, and shall close their session 
on or before the second Monday of July, then next following, exX- 
cept in cities of the third grade of the second class, the board shall 
close their session on or before the fourth Monday ot June following. 
The board shall have power to equalize the value of the real and 
personal property, moneys and credits within such city, and shall 
be governed by the rules, provisions, and limitations prescribed in 
the next preceding section for annual county boards. The mem- 
bers shall each be entitl d to receive the following fees for each day 
necessarily employed in the performance of their duties, as menbers 
of city b wards of the first class. and of the first and second 
grades of the second class, five dollars per day, and members 
of city boards of the third grade of the second class, two dollars and 
hity cents per day, to be paid out of the county treasury; and in 
each city of the first grade of the first class there shall be a like 
annual board, with same powers and duties, to be composed of the 
county auditor and six citizens of such city, to be appointed by the 
council, the first appointments being of two for oue year, two for 
two years, and two for three years, and thereafter annually two 
shall be appointed for three years, and all vacancies shall be filled 
for the unexpired terms; said board shall meet at the office of the 
county auditor, on the fourth Monday of May, and, including the 
b ard how elected, shall close their session Oh or before the fourth 
Monday of August, and it may appoint all necessary clerks, not 
exceeding six; each member, except the auditor, shall receive five 
dollars per day, and each clerk three dollars per day, for their serv- 
ices for the time actually employed in the discharge thereof, which 
shall be paid out of the county treasury; said board shall be author- 
ized to administer any oath which it may deem necessary to the 
proper discharge of its duties. 


The sections of the statute under which the shares of na- 
tional banks were assessed for taxation in the year 1885, are 


as follows: 


Rev. St., Sec. 2765. “The cashier of each incorporated bank 
shall make out and return to the auditor of the county in which it 
is located, between the first and second Monday of May, annually, 
a report in duplicate, under oath, exhibiting in detail and under ap- 
propriate heads, the resources and liabilities of such bank, at the 
close of business on the Wednesday next preceding said second 


Monday, together with a full statement of the names and residences 
of the stockholders therein, with the number of shares held by each. 
and the par value of each share.” 


Sec. 2766, as amended in 1883; 800. L. 54. * Upon receiving 
such report, the county auditor shall fix the total value of the 
shares of such banks according to their true value in money, and 
deduct from the aggregate sum so found the value of the real estate 
included in the statement of resources as the same stands on the 
duplicate, and thereupon he shall make out and transmit to the an- 
nual state board of equalization fur incorporated banks, a copy of 
the report so made by the cashier, together with the valuation of 
such shares as so fixed by the auditor 


Sec, 2808, as amended in 1883; 80 Ohio Laws, 55. “The gov- 
ernor, auditor of state and attorney general shall constitute a board 
for the equalization of the shares of incorporated banks, and for this 
purpose they shall meet on the third Tuesday of June, annually, at 
the office of the auditor of state, and examine the returns of said 
banks to the county auditors, and the value of said shares as fixed 
by the county auditors, as the same shall have been reported by the 
county auditors to the state auditor.” 


See, 2809. “Said board shall hear complaints and equalize the 
value of said shares according to the rules prescribed by this title 
for valuing and equalizing the values of real and personal property, 
and if in the judgment of the board, or a majority of them, the ag- 
gregate value of all the bank property so reported to said board by 
the county auditors is below its true value in money, they may in- 
crease or diminish the value of said shares by such a per cent. as 
will equalize said shares to their true value in money; provided, that 
said board shall not increase or reduce the grand aggregate value of 
bank shares as returned by the several county auditors, by more 
than twenty (20) per centum.” 


As regards the right to deduct debts from credits: 


Sec. 2737 of the Revised Statutes of Ohio, enumerates the 
personal property to be listed for taxation arranged in sixteen 
items. Of the property so to be listed for taxation, item 14 


reads: 


14th. ‘‘ The amount of credits as hereiubefore defined.” 


“J 


The definition referred to 1s found in Sec. 2730 of the 


Revised Statutes of Ohno. and is as follows: 


“The term ‘credits’ shall be held to mean the excess of the sum 
of all legal claims and demands, whether for money or other valua- 
ble thing, or for labor or services due or to become due to the per 
son liable to pay taxes thereon, including deposits in banks or with 
persons in or out of this state, other than such as are held to be 
money as are hereinbefore defined, when added together over and 
above the sum of legal bona fide debts owing by such person.” 


In considering the claims made, as above stated by the 
original bill of complaint, the Circuit Court found (see certifi- 


cate of division in printed record): 


l. “That moneyed capital (other than that invested in shares 
of national banks) in the hands of individual citizens of the City of 
Cleveland and County of Cuyahoga, in which the complainant bank 
is located, was by the rule of valuation fixed by the tax officers of 
said county and city, valued for taxation in the year 1885 at sixty 
(60) per centum only of its true value in money.” 


2. That the auditor of Cuyahoga county, in accordance with 
the rule applied to other moneyed capital in the hands of individual 
citizens of the city and county, fixed the value of the shares of the 
appellee also at sixty per centum of their true value in money. 


3. That the state board of equalization for banks iacreased 
said valuation of the county auditor from sixty per centum of the 
true value of said shares in money to sixty-five per centum of that 
value. : 


4. That the application for deductions in favor of individnal 
shareholders, on account of the excess of their debts over their 
credits, was not made until December 17, *885, a short time before 
the first half of the tax was due and payahie. 

On the foregoing allegations of the bill, statutes and facts, 
there occurred on the hearing of said cause the following ques- 


tions of Jaw upon which the opinion of the judges of the Cir- 


cuit Court was divided: and which are certihed to this court 


for final determination, to wit: 


1. “Whether the valuation for taxation, as aloresaid, vf 
the shares of the complainant by the state board of equalization 
for the shares of incorporated banks at sixty-five per centum 
of their true value was a discrimination prohibited by the act 
of Congress.’ 


2. ‘*Whether certain testimony offered by said defendant 
and excluded by the court was admissible to show the practice 
throughout other counties of the state, whereby shares of stock 
in national banks were valued for taxation in said year at less 


than their true value in money.’ 


3. “Whether the rule for the valuation of other moneyed 
capital in the hands of individual citizens of said city and 
county where said complainant bank is located was the sole 
measure for the valuation of the shares of national banks 
located therein, or might the state board of equalization for the 


shares of incorporated banks lawfully value such shares at a 


rate not exceeding the average rate at which other moneyed 
capital in the hands of individual citizens of said state, through- 


out said state, is valued for taxation.”’ 


4. Whether the taxation of national bank shares in the 
State of Ohio in the year-1885, without permitting the share- 
holder to deduct trom the assessed value of his shares the 
amount of his dona fide indebtedness existing on the Wednes- 


day next preceding the second Monday in May, 1885, or on 


the day preceding the second Monday in April, 1885, 1s a dis- 
crimination forbidden by the act of Congress, the said share- 
holders not having deducted said dena fide indebtedness from 


any credits owned by them at either of said dates.” 


— 


5. ‘Whether the demand for such deduction, first made 
on the 17th day of December, 1885, was sufhciently early to 


entitle complainant's shareholders thereto. ” 


ARGUMENT 


BILL OF EXCEPTIONS CANNOT BE REGARDED. 


The bill of exceptions found in the record presents no 
question for the consideration of the court, for the reason that 
the testimony rejected by the Circuit Court ts not set forth in 
the bill, but is simply referred to as “on file in the case.” That 
the court, in such case, cannot examine the question thus 
sought to be raised, 1s settled by Hauna vs. Maas, 122 U.S. 24, 
where the court say: “ The object of a bill of exceptions is to . 
put on record rulings and instructions in matter of law which 
could not otherwise be a subject of revision in acourt of error. 
The excepting party, in order to entitle himself to such revis- 
ion, must not only allege exceptions at the trial or hearing, but 
he must afterwards draw up and hand to the presiding judge 
those exceptions in writing, stating distinctly and specifically 


the rulings or instructions of which he complains.” 
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Moreover, the amount involved is less than the sum re. 
quired to give this court jurisdiction on appeal. Hence the 
court can consider only the questions stated in the certificate 
of division by the judges before whom the case was heard in 


the circuit court. 


It is also submitted that the certificate of division presents 
no question that the court can answer. It will be seen from 
the record, pages 22 and 23, that this cause with seven others, 
which involved similar questions, was tried at the Octo- 
ber term, 1886, of the circuit court, and a decree rendered 
in each of the cases, restraining the treasurer from the collec- 


tion of the illegal taxes. 


On the 31st of January, being a day in the October term, 


an entry was make in the following words and figures: 
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“ORDER VACATING DECREE, 


In the Circuit Court of the United States for the Northern 
District of Ohio, Eastern Division. 


The Mercantile National Bank of Cleveland, 


vs. No. 4411. 
Horatio N. Whitbeck, Treas. 
The above entitled cause having been submitted to the 


court, and a decree having been entered in said cause in favor 


of the complainant therein, and the defendant desiring to pre- 


sent the questions, arising in said cause to the supreme court of 


the United States to be finally decided, and for that purpose 
intending to appeal said cause, numbered 4411, On motion of 
said defendant, it is now ordered by the said court that the 
decrees hereinbefore entered in the above entitled causes, num- 
bered 4411, 4412, 4413, 4414, 4415, 4416, 4417 and 4418, be, and 
the same hereby are, set aside and vacated to await the further 
order of the court, and that the said several complainants have 
leave to apply at any time hereafter to have said decrees re- 
entered. 


Approved. HOWELL E. JACKSON, 
Circuit Judge.”’ 


[t is apparent from this entry that the vacation was made 
expressly for the purpose of enabling the judges to certify a 
question of which they were not, in fact, divided in opinion, 
but which certificate was necessary to give jurisdiction to de- 
cide a question which counsel for appellant desired presented 


to this court. 
See Railroad Co. vs. White, to1 U.S., 98. 


Nothing further was done in the matter until the April 
term of the court, at which term the bill of exceptions was 
taken and signed, found on page 24 of the record; the re-entry 
of judgment made, found on page 25 of the record; and the 
certificate of division drawn up and signed, found on pages 20, 


27 and 28 of the record, 


The entire trial of the court was had at the October term, 


at which term no bill of exceptions was taken, and no certifi- 


cate of division even suggested. 


In view of these facts, it is respectfully submitted, that 
this court acquires no jurisdiction to answer the questions pro- 


pounded by the certificate of division. The certificate should 


have been made atthe term of the court at which the trial was 


had. 


Sec. 650 of the Revised Statutes of the United States re- 
quires the points to be stated and certified during the term at 
which the judges so disagreed, which as here claimed was dyr- 
ing thetria!. Nothing of the kind was done, and without teset 


there is no jurisdiction to entertain the appeal. 


II. 
WHAT IS DISCRIMINATION. 


The first question submitted to the court by the certificate 
is, whether the valuation for taxation, as aforesaid, of shares of 
the complainant by the state board of equalization for shares 


of incorporated banks at sixty-five per centum of their true 


value was a discrimination prohibited by the act of Congress, 
other moneyed capital having been assessed at sixty per 
cent. only ofits true value. Tostate the question in other lan- 


guage, giving it direct application to this case, it is this: 


Does the act of Congress sanction the taxation of $495,- 


764.76 of money invested in national bank shares as often, and 


at the same rate on the dollar, as $444,800 invested in other 
similar ways, are taxed? Or, in other words, does it permit 
the state purposely to call $60,000 invested in national bank 
shares $65,000 for the purpose of taxation, when other mon- 


eyed capital goes in at its nominal amount? 


Take an example: A invests $100,000 in national bank 
shares and $100,000 in other moneyed investments; on the 
former he is taxed on a valuation of $65,000, and on the latter 
at a valuation of $60,000, making a difference in the tax, at the 
rate of 26 mills on the dollar, of $130. Notwithstanding this 
difference it is gravely conteaded that there is no discrimina- 
tion between the two investments as respects their taxation. 
To deny that this is discrimination is to assert that things that 
differ essentially are one and the same thing. As well may it 
be contended that a statute requiring bank shares to be taxed 
at the rate of 26 mills on the dollar’s valuation where other 
moneyed capital is taxed at 24, makes no discrimination against 
the bank shares; and were such difference in the rate made, 
and substituted for the increased valuation here, the shares in 
the present case would be the gainer, as the tax on the increase 
of valuation amounts to more than 2 mills on the dollar of their 


true value. 


In the facts found upon which the question of law is cer- 
tified, the comparison is made directly between the valuation 
ot “other moneyed capital in the hands of individual citizens of 


the state” and shares of national banks. The “moneyed cap- 


ital’ specified in the finding of facts is “the moneyed capital” 


defined by the act of Congress. 


The difference in the valuation is not only a plain and sub- 
stantial one, but it was intentionally and advisedly made. It 
was not a difference arising from error of judgment, nor from 
difference of opinion as to values, nor from any difficulty in ad- 
ministering the law; it was “a designed and manifest departure 
from the rule” fixed by the statute,—S/anley vs. Supervisors, 
121 U. S., 550,—a difference fixed with the avowed intention to 
increase the valuation of this class of property beyond that of 
other moneyed capital similarly invested. After deducting the 
value of the real estate owned by this bank, the county auditor 
fixed the aggregate value of the shares of the appellee at $444,- 
820.00. The county auditor was a member of the county board 
of equalization; he knew of the sixty per centum rule applied 
to the valuation of other moneyed capital; indeed, he partici- 
pated in making and in applying that rule to the valuation of 
allother moneyed property; and following that rule, as the facts 
show, he fixed the value of the shares of this bank at the aggre- 
gate sum given above. The state board of equalization, with 
full knowledge of the rule adopted in Cuyahoga county, and 
in plain violation of the statute prescribing the rules to govern 
its action, as will hereinafter appear, and without any attempt 
to equalize the shares with other “moneyed capital,” added to 
this valuation made by the county auditor, the sum of $50,- 
954.76, being more than eleven (11) per centum of that sum, and 


increasing the tax to be paid, nearly $1,700. It is true that the 


same percentage or rate was levied on the valuation of the 
two classes of moneyed capital, as finally fixed. The cause of 
our complaint, however, was andis the unequal valuation 
caused by the addition made by the state board, which is as 
much a violation of the statute as if the valuation remained 
unchanged and the percentage or rate of taxation had been pur- 
posely fixed at a higher figure. As repeatedly held by this 
court, the “rate of taxation” involves both the valuation placed 
on the property and the percentage of assessment on that val- 


uation. 
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Stanley vs. Supervisors of Albany, 121 U.S., 542. 


In the Pe/ton case, the principle of which is reafhirmed in the 
other cases cited, the court said: “It is sufficient to say that we 
are quite satished that any system of assessment of taxes which 
exacts from the owners of the shares of the national bank a 
larger sum, in proportion to their actual value, than it does 
from the owner of other moneyed capital valued in like 
manner, does tax them at a greater rate within the meaning of 


the act of congress.” 
Boyer 7'S. Boyer, [13 U. ia 694. 


That is precisely what was done in the present case, and 
what was intended to be done, by the state board of equaliza- 
tion, notwithstanding this authoritative denial of the power so 


to do. 


iT. 


THE TAXING DISTRICT. 


It will be claimed as the comparison is not made between 
the assessed value of the shares of the appellee and that of all 
other moneyed capital “throughout the state,” that, therefore, 
the court cannot say that there has been a discrimination pro- 
hibited by the act of congress. It conclusively appears, how- 
eyer, by the facts found, that the shares of the appeilee are val- 
ued for taxation proportionately higher than other moneyed 
capital in the city and county where the bank is located,which 


it is submitted is the true test of discrimination. 


This is the point sought to be raised by the second ques- 
tion in the certificate of division,—which is, “whether the said 
testimony offered by said defendant and excluded by the court, 
was admissible for the purpose stated,” as well as by the third 


question, which is: ‘Whether the rule for the valuation of 


taxation of other moneyed capital in the hands of individual 
citizens of said city and connty, where said bank is located, 
was the sole measure for the valuation of the shares of national 
banks located therein, or might the state board of equalization 
for the shares of incorporatea banks lawfully value such shares 
at a rate not exceeding the average rate at which other mon- 
eyed capital in the hands of individual citizens ¢hroughout said 
state is valued for taxation.” Whether a certificate of division 
can be employed to perform the office of a bill of exceptions by 
bringing before the court the ruling made during the progress of 
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the trial on the admissibilit, of testimony, 1s a question we beg 
Lo submit ior the courts consideration, lf if may be considered 
the sufficiency of the testimony offered to prove the fact must 
be assumed, as it was not shown. But if the question may be 
considered, then in the light of both the federal and state 
statutes, there is- little difhculty in finding a correct answer 


thereto. 


In the hrst place, Section 5219, of the Revised Statutes of 
United States, in one of it srestrictions, especially provides that 
shares in national banks owned by non-residents shall be taxed 
in the city or town where the bank iS located and not else. 
where. Why so? Obviously, to enable the non-resident 
shareholder to know something of the burden of taxation that 
he is to share, in common with domestic owners. He makes 
his choice of localities and submits to the burden that it en- 
forces on the moneyed capital in that locality ; on the “other 
moneyed capital” in the taxing district where the bank is lo- 
cated, knowing that any comparison of assessed valuations can 
only be with such moneyed capital. And the same rule must 
prevail as to domestic shareholders, for it is not possible that 
congress intended to provide a different rule of valuation, or a 
different rule of assessment, especially a more favorable one, 


for non-resident shareholders than for resident ones. 


Another reason equally as forcible why the county or city 
where the bank is located constitutes the taxing district, is 
that, if not so, national banks are placed at a great disadvantage 


in their competition with individuals engaged in similar busi- 


ness in the town or city where the bank is located. Such indi- 
viduals pay their taxes on the local valuation ascertained by 
the rule fixed for that locality, and unless the shareholders in 
national banks have the same right, the very discrimination 
the act of Congress attempts to provide against is created. So 
said this court in effect in the Mercantile National Bank of New 
York ws. State of New York, 121 U.S., 138-155. Speaking 
through Mr. Justice Matthews, the court says: “‘A tax uponthe 
money of individuals invested in the form of shares of stock in 
national banks would diminish their value as an investment 
and drive capital from this employment, if at the same time sim- 
ilar investments and similar employments under the authority 
of state laws: were exempt from equal burdens; the main pur- 
pose, therefore, of Congress in fixing the limits of state taxation 
on investments inshares of national banks, is to render it impos- 
sible for the state in levying a tax to create and foster an un- 
equal and unfriendly competition by favoring institutions or 
individuals carrying on a similar business, and operations and 
investments of like character. The language of the act of Con- 


gress is to be read in the light of this policy.” 


It goes without saying that the complainant is brought into 
direct competition in the City of Cleveland with a vast amount 
of moneyed capital in the hands of individuals and unincor- 
porated banking institutions seeking and making similar in- 
vestments, whose moneyed capital has the benefit of the local 


or sixty per cent. valuation. 


~~ 
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lo give these individuals and private banks the advantage 
which the discrimination contended for would afford them, 
would manifestly and undoubtedly create and foster an unequal! 
and unfavorable competition, which in the language of the 
court it was the main purpose of Congress by its legislation 
“to render impossible."” No length of reasoning or argument 
can make this proposition plainer; its mere statement secures 
at once the assent of the mind to its force and correctness. We 
therefore confidently submit, that this restriction in the act of 
Congress has no other meaning than the one suggested, and 
confines, proprio vigore, both the rate and valuation tothe town 


or city where the bank 1s located. 


But secondly, the laws of Ohio very plainly create the 
taxing district and limit its boundary as to personal property, at 
least, by county lines. Section 2762 of the Revised Statutes 
of Ohio declare “that all the shares of the stockholders in any 
incorporated bank, or banking association, located in this state, 
whether now or hereafter incorporated or organized under the 
laws of this state or the United States, shall be listed 

. and taxed in the city, ward or village where 
such bank is lecated, and not elsewhere.” The reason of this 
provision is perfectly obvious. The burdens imposed are to be 
those of the locality where the banking is done and its advan- 
tages derived. Again, the section defining the duties of the 
state board of equalization of the shares of incorporated banks, 
Section 2809 expressly requires the equalization of values to 


be made “according to the rules prescribed” by the statute 
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“for valuing and equalizing the values of real and personal 
property.” These rules are found by tracing the statutes to 
be embodied in section 2814. Section 2804 provides, “That 
the county board of equalization in its equalization of the values 
of all real and personal property, ‘moneys and credits,’ within 
the county, shall be governed by the rules prescribed for the 
_ government of decennial county boards for the equalization of 
real property.’ By section 2805, the annual city board in cities 
of the second grade of the first class (embracing Cleveland) is 
created, and its duties defined. This board is given power to 
equalize the value of the real and personal property, “moneys 
and credits,” within such city, and is required to be governed 
by the rules, provisions, and limitations prescribed in the next 
preceding section for the government of annual county boards. 
That is, the city board is governed by the same rules as the 
county board, and the county board by the same rules as the 
decennial county board. The rules for the government of the 
decennial county board are prescribed in section 2814, which 
reads as follows: ‘‘The auditor shall lay before the board the 
returns made by the district assessors, with the additions 
which he shall have made thereto; and they shall then imme- 
diately proceed to equalize such valuation, so that each tract 
or lot shall be entered on the tax list at its true value, and for 


this purpose they shall observe the following rules: 1st. They 
shall raise the valuation of such tracts and lots of real property 
as, in their opinion, have been returned below their true value, 


to such price or sum as they may believe to be the true value 
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thereol; agreeably to the rules_ prescribed by this title 


fol the valuation thereof! 
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they shall reduce 


the valuation of such tracts and lots as, im their 


opinion, have been returned above their true. value. 
f such county, having due regard to their relative situation, 


quality of soil, improvement, natural and artificial advantages 


possessed by each tract or lot ‘d. they shall not reduce the 
aggregate value of the real property of ¢/ ounty below 
the aggregate value ‘/erces, as returned by the assessors. with 
the addition made //crcto by the auditor. as hereinbetore re- 


quired. 


These rules. in terms, relate whollv to real estate. but the 


principle adopted, is by the fore; 


going provisions expressly re- 
quired to be applied to all personal property; they require a com- 
parison of values to be made with other real property of the 

By sections 2804 and 5, “ all personal property, moneys 
and credits,’ are to be equalized by the rules prescribed 
by section 2814 for real estate; and those rules clearly limit the 
comparison of values to property w/7/hin the county. Hence, the 
power in the state board of equalization of shares of incorpor- 
ated banks, conferred by section 2809, to equalize said shares 
to their true value in money, according to said rules, limited the 
equalization to values attained by comparison with values 
placed upon other property of the county or city where the 
bank is located; thus contorming to the restriction of the act of 


Congress. That the county isa taxing district, becomes even 
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more apparent as we examine other sections of the statute, 
Section 2806, among other things, provides ‘That the county 
auditor shall lay before each of the above named boards” (to- 
wit: county boards and city boards) ‘for the territory they 
respectively have jurisdiction over, the returns, etc., of the asses- 
sors for the current year.” ‘This is done with a view to the 
equalization provided for by the statute; and the equalization 
required to be made by these two boards, is on the property 
in the territory they respectively ave jurisdiction over and 
none other. Neither board has the slightest power to over- 
step the territorial limit. Nowhere in the statute can a word 
be found giving to a county or city board the right to inquire 
into valuations beyond their respective jurisdictions; and no- 
where in the statute is the least means provided tor the ascer- 
tainment of the valuation given to personal property of any 
other county. Jurisdiction is bounded by county lines; and all 
equalization of property, both real and personal, is to be had 
by the rule that fixes “the average valuation of real estate o0/ 
the county’ asthe standard of comparison. See section 2814, 


above quotea. 


To repeat or restate the argument, derived from the Ohio 
Statutes, the state board of equalization of shares of incorpor- 
ated banks isto be governed by the rules prescribed by the 
statute for real and personal property. Those rules confine 


the process of equalization of valuations by comparison, to 


the county or city where the tax is laid and to be paid. That 
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this is, and should be the governing rule, appears from cther 


hee J 


considerations now to be considered. 


Taxes are assessed for state, county and municipal pur- 
poses. The revenues raised are divided into three funds, one 
to be expended in the city, another in the county, and the 
third in the state. All are levied within the county by the local 
officers. Ifa larger proportion of either of these funds is raised 
by an assessment on national bank shares, than the true value 
of those shares bears to the true value of other moneyed capital, 
it clearly 1s a discrimination against the banks. Any system 
of taxation, by which bank shares are required to contribute to 
the public revenues of either the state, county or city, more 
than other moneyed capital of equal value, is forbidden by the 
act of Congress. The entire object of the limitations expressed 
in that act is to prevent unequal burdens being imposed on 


bank shares, as compared with other moneyed capital. 


The moneyed capital in other counties of the state does not 
contribute to two of these funds at all. As to the city fund of 
Cleveland, and the county fund of Cuyahoga, property of other 
counties bears none of its burdens. No possible comparison 
can be made between the value of shares of national banks 
located in the city of Cleveland and moneyed capital in other 
counties. No machinery is provided for such comparison, if 
one would be of any use. There is nothing in common be- 
tween the two. The assessments are made for different public 
purposes, and the percentage of assessment is different in 


every county of the state. If it so happens that moneyed 


capital in Hamilton county is valued at seventy-five per 


centum of its true value, and bank shares by the same rule, 
each bears an equal burden. If it were true that in some 
other counties of the state moneyed capital was valued at 
eighty per centum of its true value, would the discrimination 
against this bank under the facts found by the circuit court be 
any less? Suppose that in some one, or in a half dozen 
counties of the state moneyed capital was valued at forty per 
centum of its true value by a rule of valuation there adopted, 
would that circumstance lay any foundation for complaint by 
a bank located in the city of Cleveland that the shares were 
overtaxed because their valuation was increased? Could the 
bank obtain an injunction and relief from the payment of any 
part of a tax levied on its shares on any such ground? If, for 
the purpose of establishing equality of taxation, such a com- 
parison with property out of the county can be invoked, it can 
with equal propriety be made by the foreign bank to establish 
inequality. It has been found as one ot the facts of this case 
that in eleven other counties of the state the same rule of val- 
uation prevails as in Cuyahoga County. Shall we be per- 
mitted to establish a case of discrimination by making a com- 
parison with the rate in any or all of those counties? Most 
certainly not. Neither to sustain nor to invalidate a tax can 


such a comparison be made. 


The whole scope and purpose of the assessment must be 


considered; the revenue to be raised, the valuation of the pro- 


perty to be taxed, and the percentage of the assessment are ail 
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necessary elements to be considered in determining whether 
there has been a discrimination or not. Neither of these ele- 


ments is the same in any two counties ofthe state. 


Let us note the process of raising the necessary revenue 
to defray the public expenses. First the amount required is de- 
termined; the state auditor certifies to the county auditor the 
per centum required by the legislature to be levied for state 
purposes. The various local officers of the county, city, and 
township, charged with such duty, determine the amount to 
be raised for all other uses defined by the statute. When this 
is done the taxable value of the property on the duplicate is 
examined and the rate of taxes necessarily fixed by reference 
thereto. Ifa county has a high valuation the rate is lower, if 
a low valuation the rate is higher. It makes no difference to 
the taxpayer whether he pays one mill on two dollars or two 
mills on one dollar; but after the valuation is determined, the 
principle of local equality being observed, and the rate is fixed 
with referenceto such valuation,to increase the valuation with 
no change of the rate, and no change in the amount 
required to be raised, necessarily creates inequality and 
increases the burden imposed on him, the valuation 
of whose property isthus increased. This inequality cannot 


be avoided unless the rate is lessened. 


No equalization of the value of bank shares with valua- 
tions in other counties can possibly be made that does not in- 
volve a consideration at the same time of the rate or percent- 


age to be paid thereon, and to consider the rate was not per- 


mitted to the state board of equalization. Equality is only at- 
tained when both the valuation and the _ percentage 
of assessment are uniform. Suppose moneyed capital 
in other counties of the state to be valued for tax- 
ation higher than the shares of _ the | appellee, but 
that the percentage of assessment is consequently made 
less. Ifthe valuation of its shares is increased to correspond 
with the valuation in the other counties and the rate is not 
diminished, as it is not, the two species of properties are not 
taxed at the same rate within the meaning of the act of Congress. 
Changing either the valuation or the rate of assessment de- 
stroys the equality. A high valuation in a county necessarily 
diminishes the rate as compared with that of a county having 
a low valuation. Attempt to make an adjustment through- 
out the whole state under the present statutes and note the re- 
sult. The state board of equalization for shares of incorpor- 
ated banks, adopts a uniform rule for the valuation of national 
bank shares throughout the state, and fixes the value according 
to that rule. They equalize the banks with themselves only, 
while the limitation is not that national bank shares shall not 
be taxed at a higher rate than other bank shares, but that they 
shall not be taxed at a greater rate than is assessed upon other 
moneyed capital in the hands of individual citizens of the state. 
The other moneyed capital is valued by eighty-eight differ- 
ent equalizing boards for the counties, and by a large number 
of city boards, each acting independently of the other, and there 


is no means of adjusting values between them. Valuation 


put on moneyed capital will vary in every county of the state, 


and show a marked want of uniformity, while bank shares are 
forced into the same value in all the counties by the state 
board of equalization. The percentage of assessment is fixed 
by every county and municipality in the state, each differing 
from the others, and, of course, dependant upon valuation. 
Compare the taxation on bank shares as valued by the state 
board, with that on other moneyed capital, and if there is found 
to be equality ina single taxing district in the state, between 
the taxation of bank shares and other moneyed capital, it is 
purely accidental. We are thus forced to compare the valua- 
tion of bank shares, uniform throughout the whole state, with 
the valuation put upon other moneyed capital, differing in each 
county of the state. Some one county might be found in 
which bank shares and other moneyed capital were accident- 
ally valued for taxation by the same rule. Of course the same 
percentage of assessment would be applied to the two; but if 
we should by chance find another county in which the same 
valuation was made, there would be a different percentage of 
assessment. So, ag the legislation now stands, under the inter- 
pretation of the state board of equalization, there is not a pos- 
sibility that uniformity can be attained in more than one 


county, unless by accident. 


The precise point under discussion was passed upon by 
Judges Hammond and Welker in Bank vs. Treasurer, 25 Fed. 
Rep., 759. Judge Hammond announcing the opinion said: 
“Under the Ohio system the state is not the unit of territorial] 


locality for the valuation of all ‘moneyed capital’ in the hands 
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of individual citizens of that state. It is the unit for the real 
estate and for incorporated banks; but for that vast field of in- 
vestment for-‘moneyed capital’ not employed by incorporated 
banks, the counties and cities are the units of locality, and it is 
there that equalization takes place and not throughout the 
state.”’ 

This court had occasion to consider the effect of such 
legislation upon the assessment of shares of national banks in 


the two cases arising in this state. 
Pelton Treas. vs. Commercial National Bank of Cleveland, 


101 U.S., page 143. 
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Cummings vs. Merchants National Bank of Toledo, tor VU, 
S., page 155. 

W hile the court declined to hold the statute then in force 
under which bank shares were assessed for taxation to be in 


conflict with the constitution of the state of Ohio, it was held 


that the rule of unequal valuation adopted under this legisla- 
tion was in conflict with that constitution, | and a violation of 
the limitation imp »sed by Section 5219 of the Revised Statutes 
of the United States. In both of these cases, the methods pro- 
vided by the legislature of the state for the valuation of the 


shares in national banks was criticised and condemned by the 


court. 


The statute under which assessments were made in those 


cases was similar in all respects to the one under which the 
assessment was made on the shares of the appellee. As to all 


questions here involved, the legal effect of the two is precisely 


the same. The statute was the same in effect: the rule of 


valuation adopted by the taxing officers the same; moneyed 
capital, other than bank shares, was valued precisely by the 
same rule, 60 per centum of its true value in money; and the 
comparison was made with other moncyed capital and pro- 


perty within the taxing district, that is, within the county, as 


in this case. 


The result was a discrimination against the banks, similar 


to the one in this case, differing only in extent. 


Prior to April 12th, 1876, all personal property, including 
shares of banks, was valued in Ohio by the same methods and 
rules; shares were valued as other personal property and equal- 
ized with all other property within the taxing district; but at 
that date, by an act of the General Assembly, bank shares were 
separated from other personal property within the taxing dis- 
trict, the class to which they belong, and put under the manip- 
ulation of a state board of equalization. That legislation con- 
tinued in force until the determination of the cases cited above 
by this court, and immediateiy thereaiter, the statute relating 
to the equalizing of shares of banks, on the recommendation of 


the governor of the state, was repealed and the old methods 


restored. in order to conform to that decision. 


In 1883, with full knowledge of the effect of the statute of 
1876 in creating a discrimination against the banks, and that 
such legislation had been condemned by this court, another 
statute was passed, creating another state board for the equal- 


izing of shares of incorporated banks, which seems to have re- 
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stored the condemned methods, either in ignorance or in wil- 


ful disregard of the principles thus settled. 


The 60 per cent. rule was deliberately adopted and stead- 
ily adhered to by the county board and the city board, and all 
mortgages, credits, and investments of every kind, except bank 
shares, were valued and assessed in accordance with that rule. 
The fact will bear repeating, that there are no means whatever 
provided whereby the valuation of personal property in one 
county or city can be compared with, or regulated by, the valu- 
ation assessed on the same class of property in other cities and 
counties. As to personal property of every kind, the equali- 
zation and the means therefor provided, stop with the county 


or city board of equalization, whose determination is final. 


Knowing all these facts, the state board for equalizing 
shares of incorporated banks, designedly added to the valua- 
tion thus fixed by the county auditor, which is found for all 
purposes of the case to be a full and true valuation, and de- 
liberately and knowingly created the discrimination com- 


plained of. 
IV. 
DEDUCTION OF BONA FIDE DEBTS. 


The fourth question submitted is: “Whether the taxation 
of national bank shares in the state of Ohio in the year 1885 


without permitting the shareholder to deduct from the assessed 


value of his shares the amount of his dona fide indebtedness ex- 
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isting on the Wednesday next preceding the second Monday 
in May, 1885, or on the day preceding the second Monday in 
April, 1885, is a discrimination forbidden by the act of con- 
gress, the said shareholders not having deducted said dona fide 
indebtedness from any credits owned by them at either of said 
dates.”” That this is a discrimination forbidden, has been held 


by this court in every case where the question was made. 


As shown by the statutes given above, credits are required 
to be listed for taxation, but the term “credits” is defined to be 
the excess of the sums of all legal claims and demands over and 
above the sum of legal, doxa fide, debts owing by the person 


required to list such property. 


No one will deny that “credi¢s” as bere defined are mon- 
eyed capital, and that citizens owning such capital is required 
to list for taxation only the excess of the debts due him over 
his indebtedness; that is, the value of the moneyed capital in- 
vested by the individual citizen may be diminished by a sum 
equal to the indebtedness owing by him, and the tax is to be 


assessed only on the excess. 


Bank shares are legitimate “‘credits”’ under the statute, and 
the refusal of the taxing officers to allow the shareholders of 
the appellee bank to deduct their just debts from the assessed 
value of their stock is a discrimination against them forbidden 


by an act of Congress.” 


[his holding was distinctly made by this court in Zvaus- 


ville Bank vs. Britton, 105 U.S., 322, where the court speak. 
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ing, Mr. Justice Miller, says, that ‘‘the taxation of national 
bank shares by the statute of Indiana, without permitting the 
owner thereof to deduct from their assessed value the amount 
of his dona fide indebtedness, as he may in the case of other in- 
vestments of moneyed capital, is a discrimination forbidden by 


the act of Congress. 


The statutes of Indiana there passed upon contained the 
same definition of credits that is found inthe QOhio statute, 
and the decision in that case is in every regard applicable here. 
The principle of that decision has been recognized and afirmed 


by repeated judgments ot the court. 


People VS. Weaver, LOO U. 2s. 529. 

Cummings vs. National Bank, 101 U.S., i53. 
Supervisors vs. Stanley, 105 U.S., 305. 
Mercantile Bank vs. New York, 121 U. S., {52-157. 


Stanley vs. Supervisors, 121 U.S., 543. 


Adverting to the point, in A/ercantile Bank vs. New York, 
supra, the court at page 151 says: “In People vs. Weaver, 100 
U. S., 539, it was held that the prohibition against the taxa- 
tion of national bank shares at a greater rate than that im- 
posed upon other moneyed capital in the hands of individual 
citizens could not be evaded by the assessment of equal rates 
of taxation upon unequal valuations, and that consequently 
where the state statute authorized individuals to deduct the 


amount of debts owing by them from the assessed value of 


their personal property and moneyed capital subject to taxa- 


33 


tion. the owners of shares of national banks were entitled to 


the same deduction.” 


The question so conclusively settled by such weight of au- 
| 


thority ought to be regarded as not open to further dis- 


cussion. 


WHEN MAY DEMAN!I MADE. 


Che last question stated in the certificate of division is 
‘“Whetherthe demand for such deduction first made on the 
i7th day of December 1885, was sufficiently early to entitle 


complainant's shareholders thereto. 


This question is definitely disposed of by the finding of 
fact made by the circuit court that the laws of Ohio make no 
provision for the deduction of the bona fide indebtedness of 
any shareholder from the shares of his stock and provide no 


means by which such deduction can be secured. 


The statute provides no remedy against the threatened 
discrimination, whether demand was made at one time or 
another. Such being the case the demand was clearly in time 
within the principles decided in Supervisor vs. Stanley, 105 


U.S. 318, and A7z// vs. Exchange Bank, 105 U.S. 319. 
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Vi. 


RESTRICTION IN SECTION 520Q IN HARMONY WITH OHIO 


CASES. 


The limitation imposed by the act of Congress is in entire 
harmony with the constitution of Ohio. By the provisions of 
that instrument it is clearly intended to provide and lay a 
general foundation lor a system of taxation by which property 
of every kind should contribute to the payment of taxes levied 
for state, county and municipal purposes, equal with all other 
property, according to its true value in money without refer- 


ence to its class or ownership. 


Equality in the burdens of taxation upon all kinds and 
classes of property is the express requirement of the constitu- 
tion; as by the act of Congress equality of bank shares in 
burden of taxation imposed on “other moneyed capital,” is the 
object to be attained. By the rule of the constitution all 
moneyed capital is to be taxed by a uniform rule, and so by the 
act of Congress national bank shares are to be taxed by the 
same rule, 

But one interpretation has been given to these require- 
ments of the constitution, and that has steadily been adhered 


to from the earliest history of the state, both in practice and by 


the courts. 


Soon after the adoption of the present constitution, the 


supreme court of Ohio, in considering the provisions of that in- 


strument in relation to taxation, said: ‘“ That taxing by a uni- 
form rule requires uniformity not only in the rate of taxation, 
but also uniformity in the mode of assessment upon the taxa- 
ble valuation, Uniformity in taxing implies equality em=re 
burden of taxation, and this equality of burden cannot exist 
without uniformity in the mode of assessment as well as in the 
rate of taxation. But this 1s not all. the uniformity shall be 
co-extensive with the territory to which it applies. Ifa state 
tax, it must be uniform all over the state; if a county, town o1 
city tax, it must be uniform throughout the territory to which 
it is applicable; but the uniformity as a rule required by the 
constitution, does not Stop here: it must be extended to all 


property subject to taxation, so that all property must be 


taxed alike equally, which is taxing by uniform rule.” 
j , hang BR y}) }, - a »/ imrDiues VS 5 >. ; (). Sf. 15. 


[his construction ot the provisions of the constitutron by 
the supreme court of Ohio, was followed and approved bv this 


court in the cases of Cummings vs. National Bank, 101 U.S. 


Wi 
A 


Pelton vs. National Bank, 101 U.S. 143. (Cited above). 


These rules announced by the supreme court of Ohno, 
followed and applied to the facts of this case by this court, can 
lead to but one conclusion; there must be uniformity within 
the taxing district. The rate of assessment upon moneyed 
capital imposed by state, city, or county, must be uniform 


throughout the territory to which it Is applicable. 


‘ 
3 
Le 
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By the constitution of the state, the requirement of unifor- 
mity is extended to all property subject to taxation; by the 
act of congress “to moneyed capital” only; but to the extent re- 


quired by that act its uniformity is the same. 


APPELLANT'S BRIEF. 


Since writing the foregoing portions of this brief, we have 
been presented with a copy of the complainant's brief, to cer- 


tain claims of which we reply. 


[t is said in support of the claim that it was «@gg@the inten- 
tion of Congress to make the state at large the taxing district, 
that “by a well recognized rule of construction the restriction 
of the rate of taxation to that which is imposed upon a 
specified class of property in the hands of certain 
citizens of the state precludes the theory that it is a 
restriction to the rule imposed in each particular municipality 
and county of the state,” Onthe contrary, we contend that it 
must have been, and clearly was, within the knowledge of 
every member of the national legislature that taxation in all 
the states necessarily varied in the valuation assessed, and the 
rate imposed in various taxing districts throughout the states. 
Hence, the rule prescribed by the act of Congress was made 
in view of this fact. In large and thickly populated cities 
taxes are levied fur purposes entirely unknown to the rural dis- 
tricts, and such taxation is necessarily high. A very small 


amount of the taxes necessary to meet the public burden is 


raised for state purposes; the great burdens are local and the 
sums raised are by local and municipal assessments. 

Linder the constitution of Ohio the legislature may create 
a taxing district without regard to 1 political or municipa! 
subdivisions of the state. [his was so held in Aow/les vs 
the State, 37 U.S. 35: 


“The legislature in the exercise 
as distinguished from the power of lo 
the State, and nay levy Aa tax up n all 
a uniform rule, according \ 
defraving the expenses of constructing 
therein.” 


to its true 


} 
ai 


general power of taxation, 


“al issessment, may create a special 
taxing district without regard LO municipal 


political subdivisions of 
within such district, by 
ue noney, for the purpose of 
ind maintaining public roads 


property 


Be ’ 


In this case the court upheld statute that created a 

special district which pore the LIT n of special taxation 
imposed upon it. Very many of these extraordinary burdens 
ire laid in cities, and, if the capital ested in national bank 
shares is subject to an increase of ation and a consequent 
increase of taxation to meet these extraordinary burdens, trom 
which other moneyed capital having like investment and use 
in the same locality 1s exempt, a discrimination necessarily 
results. 

Again, discrimination against national bank = shares 
necessarily results from the increase of the valuation in the 
present case, trom this fact. 7 slightest provision 
of la: Ohio made to enable the state board of equalization 
for shares of national banks to know what “ other moneyed 


capital” is valued at in the varior 


counties or cities ‘e)| the 


i’ 
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state. The board is required ‘to examine the returns of said 
banks to the county auditors,” and to “hear complaints and 
equalize the value of said shares according to the rules pre- 
scribed by this title for valuing and equalizing the value of 
real and personal property.” But no where is there the 
slightest means of information provided for determining the 
valuation for taxation of the moneyed capital in the eighty- 
eight counties of the state. The examination of the returns, 
the hearing of complaints necessarily local, and an equalization 
by local comparison is all, if not more, than can be realized 
under the laws of Ohio. But, unless as before stated, the 
comparison of the assessed value of bank shares is made with 
the valuation of other similar moneyed investments of the 
municipal taxing district, persons or associations engaged in 
making the latter could drive the moneyed capital in bank 
shares from its employment, a result which this court has just 
said it ‘‘ was one of the main purposes of the act of Congress 
in fixing limits to state taxation on the investments in shares 
of national banks to render impossible.” Many other con- 
siderations support the view that the comparison of values is 
to be local. ‘In the listing of personal property, it shall be 
valued at the usual selling price thereof at the time of listing, 
and at the place where the same may be.” Sec. 2739. The 
selling price at the locality and not in a remote part of the 


state is the one to he taken. There are over two thousand 


assessing districts in Ohio, each having its local value for 


property, and that value is by statute made the basis for taxa- 
tion of such property. 

Again, all equalization of such values is expressly confined 
to the city and county boards with no means of comparing 
values with those of even adjoining counties, or neighboring 


>> 


ites. 


Another claim made by the appellants 1s that we do not 
ontend that in the actions ori tne state D ard ot equalization 
there “‘was any intention or design to disc! iminate against shares 


in national banking associations, except as the same may be 
pre sumed irom t he results of the « one ilization.”’ his claim is 
nota little remarkable in view ol the « harge in the bill. the 


proot at the trial. and the finding of the court. The bill 


charges that this discrimination was knowingly and designedly 


; ‘sé s/f . 4/ =. ° j y * ’ é J, - . ~ /? 
made: Ai a d Aid +i 4 f Cilia, f a, PELOH a AIO 1 Wit) ana 
designedly did fix a much higher per cent. of value and assess- 


ment for taxation upon the capital stock and shares of your 
orator than was assessed upon other banks and upon other 
moneyed capital in the hands of individual citizens of the 


state” and “ot said county and city 


Y 


And this allegation, with all others of the bill, 1s expressly 
found Dy the decree to be true. This ught to dispose of the 
question of the state board’s knowledge and purpose, but the 
facts stated as the foundation for the question stated in the 


certificate clearly imply the same thing. 


Counsel also state that “the present statute in eflect. 
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authorizes the state board of equalization of bank shares to 
make a new appraisal or valuation according to rules pre- 
scribed for valuing and equalizing the values of real and 
personal property ‘¢hroughout the state.” How empty this 
statute is, and the claim under it, when what we have re- 
peatedly said is borne in mind, that the state board cannot obtain 
from any statute, report or investigation authorized to be ex- 
amined or made, any information whatever of the values put 
upon other personal property of any kind? How, then, can it 
value the shares by any reference to values fixed upon other 
personal property? But this claim for the effect of the statute 
Is quite inconsistent with the one later made in the appellant’s 
brief, namely, that the function of that board is to equalize the 


valuation of the shares as among themselves, according to-rules 


for equalizing. This admission discloses the exact fact, and 
right here lies the whole vice of the appellant’s claim. The 


valuation of the shares by the state board was made wholly from 
comparison of the “copy of the report of the cashier to the 
auditor” and “the auditor’s valuation,” without the least regard 
to the valuation of any other moneyed capital. I[t was upon 
this report and valuation, and upon nothing else, that the 
pretended equalizaticn was made. The state board neither 
had the means, nor were they required by any law of Ohio in 
their proceeding to equalization to regard anything but such 
report of the cashier and the county auditor's valuation. And 


judging from their action it would seem to be _ perfectly 


obvious that they were utterly oblivious tothe fact that the 


act of Congress cut any figure in tl process of equalization 


estrictions any duties upon them. 


‘lant says in its brief that “the truth ts 
that under the laws of the state, the city, the county, the town- 

rporation, tn ~ Te) district and oUunel 
calities are tax) iv districts, ° hence it 1s 
Limed that if comparison between national bank shares and 
other moneyed capital must be limited to the particular taxing 


district. it must be limited to the vary ing territory, according 


“it \ i a county, to a county: 


ind if a school district, to such district, and so on. This 
course Of reasoning utterly ignores thi ict that all valuations 
primarily fixed in the small distri equalized and brought 
to tne same standard in Ohio Dy tne t\ and county boards 3) 


- 


equalization, so that tor the purpose tf ascertaining whether 


the shares of national banking associations are valued beyond 


; 


the restrictions tound in the act authorizing their taxation, it 


is only required to compare thet ssessed value with the 


standard of valuation fixed by the ty or county board for 


investments of a similar nature. Subordinate political divis- 


ions such as townships, hamlets and school districts through- 


out the county all have the same valuation of personal pro 


» a2 


perty, and taxes are paid on the same after the equalization takes 


plac e by the supervising action of the boards of equalization. 


sut, further than this, if the argument is good tor anything, 1 


i 4 


proves too much, If you are not « ynnfined to the district over 


which the board for the equalization of the value of personal 


property has authority to act, what district are you confined 


to? It appears from the bill and is by the decree found to be 
true, that not over one-tenth of the fund raised by taxation is 
raised for state purposes, and even this 1s raised on ¢he valua- 
tion of personal property determined and fixed zx the county, and 
the valuation for the taxation of which is equalized with other 
property zz the county. Is it not then clear that by the act of 
Congress the bank shares are to have the same valuation, and 
that the district where the equalization takes place is _ the one 
wherein and by the comparison with whose values, the shares 


are to be valued ? 


Any attempt by the board of equalization to assess 
national bank shares at an average rate with all moneyed 
capital throughout the state is not only impossible because no 
means are provided to ascertain what that average is, but to 
take such average as the standard of comparison with no power 
to consider the rate in the various localities would necessarily 
result in producing the very inequality so clearly provided 


against by the act of Congress. 


Take an example; Suppose all the property in Cincin- 
nati to be valued at eighty per cent. of its cash value for tax- 
ation, and that to raise the required amount of taxes to satisfy 
the public requirements on such valuation 25 mills on the 


dollar is sufficient; if the valuation was reduced to sixty per 


cent, of the cash value of the property, or twenty-five per cent. 


less, to raise the same amount of money, the rate required 
would be thirty-three and one third per cent. on the dollar. 
In the city of Cleveland the valuation is sixty per cent. on the 
dollar of the true value and the rate is fixed accordingly. To 
increase the valuation to that fixed for Cincinnati, leaving the 
rate the same, would work not only great inequality, but the 
sxrossest injustice. [he case would not be different had the state 
board of equalization power to equalize rates instead of 
valuations, and did they undertake under that power to fix a 
rate for banks by a fair average ot those throughout the state. 


: 


Hence, if it were possible for the state board of equalization 
for shares of incorporated banks to place such. value on all the 
shares of incorporated banks as would be a fair average of the 
value fixed on other moneyed capital, with no change of rate 


: 


r power to change, oO! power to inquire into the rate, it would 


incontrovertibly result in producing inequality and an increas 
of burdens as respects ever) bank situated in a locality where 
the assessed valuation was below such average. A moment's 
reflection will show this proposition § to be necessarily true. 
It follows therefore that the shares of the appellee were over. 
valued by reason of the refusal of the state board to recogniz 
and adhere to the rule adopted for the valuation of moneyed 
capital in the city where the bank was located. and by reason 
of such overvaluation it was required to pay a larger share of 
the taxes levied for all purposes, than that imposed on other 
moneyed capital, in direct disregard and violation of rights se- 


cured to it bv the act ol Congress. 
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THE P. & P. U. RAILWAY CO. VS. THE C.. P. & 8S. W. R. R. CO. | 


Pleas in the cireuit court of the United States for the north- 

ern district of Illinois, held at the United States court-roolns, 
in the eity of ¢ thicago, 1n said district, before the Hon. Thomas 
Drummond, judge of the United States circuit court for the seventh 
circuit, on Tuesday, the thirteenth day of November, in the ad- 
journed October term of. said court, in the year of our Lord one 
thousand eight hundred and eighty-three, and of our Independence 
the one hundred and eighth year. 


WM. H. BRADLEY, Clerk. 


NoRTHERN District or ILLINOIS, 8s 


FARMERS’ LOAN AND TRUST COMPAN’ | 

Us. | 

CHicaGo, PEKIN AND SOUTHWESTERN RAILROAD {| 
CoMPANY ef al. | 


In Chancery. 


Be it remembered that on the fourteenth day of July, A. D. 1881, 
came The Peoria and Pekin Union Rellwas Company, by its solic- 
itors, and filed in the office of the clerk of the circuit court of the 
United States for the northern district of Illinois, at Chicago, in 
said district, its petition in said entitled cause, which said petition 
is im the mi and higures following, LO Will 


+) , : Patata 
[nterveninag Pet) Agi 


Unirep Srates or America. Northern District of Illinois: 


In the Cireuit Court of the United States for the Northern District 


THe FARMERS LOAN AND ‘TRUsT COMPANY 
Tore Curcaco. PEKIN AND SOUTHWESTERN RAILROAD COMPANY 
In the matter of the claim of the Peoria and Pekin Union Railway 
omy 


To the Hon. Thos. Drummond, judge U. 3S. cireuit court: 

Your petitioner, The Peoria and Pekin Union Railway Company, 
respectively represents th: the Chicago, Pekin and Southwestern 
Railroad Company 1s jus ‘ly indebted to your petitioner in the ag- 
eregate sum of seven thor usand nine hundred and fifty-nine dollars 


ben eighteen cents ($7,909.15) for r ntal and maintenance of 


3 tracks, transferring cars, handling merchandise, and other 
_— sand materials furnished at Peoria, Illinois, prior to 
June Ist, 1881, as is more fully shown bv the statements of account 


and 3 fre Doce hy Ing exhibits hereto attached. W herefore your pe- 
ti-oner prays that the receiver . said Chicago, Pekin and South- 
western Railroad Company may be directed to pay said amount to 
your petitioner out of any funds in his hands applicable to such 
purpose. 


THE PEORIA AND PEKIN UNION 
RAILWAY COMPANY, 
1—210 By + JEWETT & NORTON, Its Alt’ys. 


2 THE PEORIA & PEKIN UNION RAILWAY COMPANY VS. 


4 The Chic.,- Pekin & So’west’n R’y to the Peoria & Pekin Union Railway 
Company, Dr. 


Feb’y 28. For switching cars for Mo. .............-.......-...Statm’t A 77 00 
‘ handl’g 182"* tons mdse., 20c.* ..............- 86 50 
‘ pro maint’n’c- main track (labor) .-....---- -_-- B 118 50 
= = do. do. (9 *) ns pe en se 34 72 
eg, a 1,875 00 
mon S81. “ ewitching care for Match ...... cocoons ence neces C 182 25 
S DOGG ee Bee OOS GREE... BO ceca dc. ca cen cone 43 63 
‘¢ pro mant’n’c- main track (labor) ...--- is it D 142 96 
6 6 oe i v4 90 
Oe i 1,875 00 
ee EE en ee E 399 50 
‘* handl’g 211 tons mdse. for April, 20¢e.*...__.- 42 44 
‘* pro maint’n’c- main track (labor)..-... .-. ---- F 165 93 
s 8 do. do. eS aa +6 15 58 
‘¢ rental installment for April Fe INE en Le 1L&75 O00 
‘* rep’s Emp. Line car 23,853, broken by them Ap’! 
7th by carelessness of C. P. & S. W. men f-_-- 10 39 
May 31. “ switching cars for May-._-~~- sims: dubieeanhitin eka wing G 745 00 
‘* handl’g 184"© tons mdse., 20c.*....— ..... .... 56 91 


Not ascer- 
me tained vet, 
‘é nro mai Ws Sy ES ee” 
¢ | nt’e- 1 ate track (la i ) } but their 

ao. ao. EN re a | prop’n by 


| mileage. 


Oe ee ee vvriintisitiictinhancpeceenyeeseentnnes. eantelis aiteioninnns 1,875 00 
‘* 150 bu. coal, 8c., supplied their office at Peoria 12 00 
‘* 1 switch-lock, broken by their cond’r, Sheehan, 
I iia sacinntips sejhinianienes epieiiiinnaln soehanenl aiinieiabaaita 13 25 
9,664 72 
OR 
1881. 
ee ee ee es EE teas ~ cone cancne cums eee 949 50 
a Se es O8 FOOT) cca ennvcaumnnn 36 50 
ee ae. i es Be ittete were o anminernn eae mabe’ 929 OO 
a gE i) NST 43 63 


1.958 63 


1881. 
June 1. To balance due P. & P. U. R’y Co. to June 1, ’81......-...... $7,706 09 


Correct. 
EDW’D GALE, 
Aua'r FP. & P. U. Ry Co. 
5 Chic., Pekin & So’west’n R’y (S. B. Reed, rec’r) to the Peoria & Pekin 


Union Railway Company, Dr. 
For your prop’n maint’n’c- of main tracks and joint expenses as shown by P. & P. 
U. pay-rolls for May, 1881. 
On roll #4. J. H. Wynd & others. 
Maint’n’c- of bridges : 


Se rs Ge ek Os 8 GU cicttttees civ eecn cree 45 00 
4 bridgeman @, 1.00, 93 ee 93 00 


Total, 124 ds. 


* Am’ts as certified by U., P. & S. W’n ag’t, Peoria. 
t Bills ren’d 8S. B. Reed, receiver. 


THE CHICAGO, PEKIN & SOUTHWESTERN RAILROAD CO, 


1D) 28. Wm. Sheehan & others (sec’n 24 
Low Pr ito H is 
l foreman, 31 d's... satiate > OO 
(} laborers (@ 1.20, 1564 d’s - : - et oe 
-wulker, 1.35, 0 cuit 6 75 
| iiitl p-! | ' | I dl _ — - - - - - - ) in) 
I | 220 UAaAYS 
1) >.! Mart I Powel ra Lners = n = 
Ho!) i to Pi kk a 
l foreman. 31 d oe plier ae re 6 OO 
5 laborers @, 1.20, 1223 d’s sineinieencneemieass 147 30 
| | i¢ le \\V 7 .f ] +9 id ‘es sisi ii h 10) 
] lamp-! ohte [1 d’s ER oe ELE TT ee § OO 
Total, 188? d 
t 
Do Sit? Pat VMeGa y & other sec nh ot 
| Kin to P wo. Dredg 
| rOrema} a d ~ “~ - - — 40) (H) 
s laborers (@ 1.20. 714 d’s — R5 80 
Total, 1024 d’s 
1) Sil J as a li \ X thers sf Nn 2 


I mun | d’s Bowe 
8 @ 1.20, 76 d’s -. . . 91 20 
Lot 107 
Do J i i 3 ] X he 3 


| ch’f despatch s1 d’s 110 OO 
2 ass’t do 2 i. , 160 OO 
) ree’s off’c-, 62 d’s .___ 20 OO 


ES EES 


Soul OO 
bi : 7 Si yf 


2}? HO 


—-——- —— 


6 opr’rs & rep’s, 185 d’s, 40.00 .._.-. ....-. a ne 
l op’r for Pekin, 3] er viata 10 OO 
l * @& ag’t. Hollis, 31 d’s..... 60 00 


lotal, 402 d’s 
Do. 27 M. C. Purviance & others 
1 for’m- bridge car 5.00, 264 d ciliate iia 79 5O 


3 bridge carp’n’t’s, 2.25, 72 d’s ..- imieniiicininias 
3 do. 2.00, 77 . — 


Total joint exp’n’s on rolls... -- 


Your prop’n (12.38 @ of $2,044.35) is 
" 


162 0O 
154 OO 


ee eee cre emt ee 


-———=— eee oe me * 


* 
—~) 


‘> ‘> 
ZU6 


10 


125 BU 


Sl 20 


204 40 


H01 20 


595 50 
2,044 35 
$253 09 


4 THE PEORIA & PEKIN UNION RAILWAY COMPANY VS. 


6 Statement of Mileage of All Cars on Main Tracks of P. & P. U 
R’y for Mo. of May, 1881, between Lower Peoria & Pekin. 


Miles. Pr. ct. 
W., St. L. & P. R’y_5,325 cars, Peoria & Hollis -...... 28,980,725 
Am’t April, ’81, correct’n added _- 212,020 
——— ——— 29,142,754 31.07 
Sy Ze 3,223 cars, Peoria, I., B. & W. 
ai to sis piety acpi alia 
Am’t Ap’l, ’81, correct’n deducted. 1,381,190 


—— 25,724,075 25.30 


r.. D. & &. Ry. .... 2,161 cars, Peo. & Pekin ..... .<-- 17,308,127 
Am’t Ap’l, correct’n deducted _-.- 355.814 
— —-—— 1(},947, 315 18.07 
ro Fete d. BY ..... 5,100 Oe, Foo. @ Fens. ...+.... SRS 
2° * Peo. & Sholis ay et 1.004 
S Re eee aittiiane, * See 
21 “ Sholls & Pekin ih ae 84.630 
1 ee Ge En nnn nas 33,462 
, 9 657.935 
Amt Ap’l, §1. correct’n added... .. 647 370 


———-—m=me 1() 304.614 10.99 
Oo. P.& 8. W. R’y..1,591 cars, Peoria, 1., B. & W. 
sunc. ... sn in te eel | 
Am'’t Ap |. 81, correct’n deducted. 104,720 
ee 11,515,285 12.38 
Fiaees Us OF Vain 80 cars, Peo. & Colliers (1,988) 59,640 
9 Peo. & Sholls eS 35,793 
4 * Peo. & Hollis (5,433) 91.732 
150 “ Peo. & Wesley C ity 
(12,65: 5) 1,898,250 


3 ts do. (2,600) 33,800 
7 “* Pekin & Wesley City 

(5,800) ..--- ini 7 100 
9 * Peo. & Pe kin (8.007) “ 72.063 
ii, oe ey er ef 

ee 15,110 
3 + Ber @ in BoB Ow: 

sune. (2,122) .... «. 4.244 


Amt Ap |, 81, eorrect’n deducted. 135,545 
—— nee 242 187 02.19 


93,776,228 100,00 


7 April, ’81.—Mileage of All Cars on Main Tracks of P. & P. 
U. R’y. Corrected for May, ’81. 


~ 


Miles. 
ms ee ) fe 4 


We allowed for Ap’l, 3, 892 ca es RE IL a ee i ena Ne er a $1,163 
Should have been 3.892 “ Peo. to I. B., & W. Junc..__. 29,404,060 
St. engines, no ac. of gS * do. cae 30,220 


46*. [. Bow W. dune. to Peo. .... 347,530 


Ase'., Bil, CRORE REVO Bes ctecinais tee deans inns et nens Cee 


Mil’g- diff. to be deducted in May .....- -..-. nr 


W., St. Lo. & P. R’y: 
Ap’'l should have been 4,774 cars, Peo. i eee FF 
Cars we had no ace. of, >| a ' Pn 5 hia ceeaaadt albania 211,887 


THE CHICAGO, PEKIN & SOUTHWESTERN RAILROAD CO. 


rrect am f for Ap’l ” sienna ot iliac sia tacit itil il 26,140.029 
We CSE PIER, Se, ee ae ee nero ee ee 
Diff. to be addedin May, ’81....— 4 . . ence a 212,029 
P., D. & E. R’y Co 
We allowed » 037 cars, Peo. to Pel irs 16,310 
Sh ‘ a ' [ 2) j i 16 810.259 
| | I id. i = +p 545 
15,917,016 
Add cars w ui no ac. of q Sholis to Pekit ale 6.270 
Ay should be sis s eee 
Diff. deducted in Ma : i ia 75,814 
rP..'r @d.m EB 
April, SI should have been i i eee 
() r Saga Paes ed aa ata i ae 
Diftt be added in May si sialiaidactiaa > einai atten ae 647.379 
C.,.P.&8. W. KR. R 
\\ Ww sit, Cars Pe ) to ii nT) _— -— <cpanana aa 4.444 
S| L.,. B.& W. Jur sions teitanienemmaiei ieeitiniiaeiie aka’ 6,769,280 
Ded i > Ol | Ce Nearer hea 104.720 
? X P . R’y 
Ovr Ap y 2) eee iat . ne ‘ 
‘~. uld : j alia sini i. is PO re ene oe Ea MN Ne eM SM NS Re eae ae 
Deducted in May . 
ha 


— . — ™ i da siisiiin 135.545 
P . . , pP .'? ’ i} : s , , ( 
EORIA AND PEKIN UNron RatLway Co. 


Proria, Inu., Leb’y 28, 1881 
[ra W. Gantt, Ksq , agent C., P. &S. W. R. R. 
Dear Str: Attached hereto you will find abstract of cars handled 


for account of your company during the month of February, 1881, 
(lst to 28th inclusive), showing totals « 


f—— cars to connecting 
roads— 
194 cars received & for’d. 
96 cars—miscellaneous coaches, bagg., & mail. 
Please examine abstract and note your approval below, returning 
all papers at your earliest convenience to, 

Yours truly, 


EDWARD GALE. Auditor. 
Per J. A. D. 


| certify that the Peoria and Pekin Union Railway Company has 
handled for the C., P. &S. W. R. R. Co., during the above-stated 
time— 
150 load- and empt’s re’d & for’d cars. 

86 cars—miscellaneous coach- & bagg 
As shown by attached abstract. 
July 7th, 1881. 


IRA W. GANTT, 


Agent U.. r.@46. 0.8 & 
Ira W. Gantt. agent. F 
' 


rC., P. &S. W.R.R. t 


Office, Peoria, Ill., Jul- 7, 1881.) 


6 THE PEORIA & PEKIN UNION RAILWAY COMPANY VS. 


Address. — 
9 Chicago, Pekin & So’western R. R. to Peoria & Pekin R’y Co., Dr. 


For transferring cars during the month of Febuary, 1881, as follows : 
To connecting roads : 


Ist quarter, — cars. 


2d “6 cs 
3d ié tc 
4th 6 é 


Total, -- cars @, — per cat 
teceived and forwarded : 
Ist quarter, — cars. 
2d 6 
3d “ " 
Month, 450 oe 


Total, 450 cars @, 25c. per car ----. nib Satie sain: dls oii anal Cinta aces ae 


Coaches, baggage, & mail cars : 


= st quarter, — cars. 
éé ot 
~ és 6s 


Month, 86 se 


Seeks, CS Ones @ FEO. POF CR en encase dies sk npeminanin 64 50 


Correct. 
EDW’D GALE, Auditor. 
Dated , 188. 
teceived of —— ——— the sum of one hundred & seventy — dollars in full of the 


above amount. 
$ 


10 Chic., Pekin and So’w’n R’y to the Peoria & Pekin Union Railway Com- 
pany, Dr. 


1881. 
Month 1. For your pro. of P. & P. U. R’y vouc’s for mainten’c- of 
main tracks and other joint expenses for the month of 
February, ’81, as per contract. 
February. Vouc. #7—Paid W. St. L. & P. R’y for fr’t on links & 


TIT seca sce ocean talaga shia 15 00 
SOCIO FOG ceniisitie: tii eminent Siiniiie:’ ‘nesta 7 50 
Do. #83—P’'d Z. N. Hotchkiss : 
a 
i 
= oO I NOD: cnn senteenis oe 16 
. “@ geiee @ Base, MR BGs O.n06. wes | 
te wisernies sesiiisias ioniniin sainitipinmiapetceiniaeentaan,  eteniaceinin 56 12 
Do. #47—P’d Corerar, Adams & Co., bill of iron & 
steel for road tools and maint’n’c. of bridges. 87 36 
Compromised for__.-~ ..-..- PAE cell Pm gp Are 65 52 
Do. #48—P’d Metcalf, Paul & Co. ‘for 4 doz. track 
| RRECRE-s ERR a adi aibhadiel stlieieias “iiiiaahal 55 50 
I CO ccinstsuiinia:tuiviiiiees sceninititnin ammeneitibitaln. ‘simian 87 00 
Do. #52—P’d Helmbarker, F. & R. mill : 
FOP TAGs COURIERS PINE once ccnwe seco nme . 
602 ie jw sittin -caniiiaiiatinas ‘demeaililh sind \ 680 00 
INE CU ccncinninin cgiiintannigieiinitin emainn Mile tie wae 


Do, #22—-P’d Couch & Heyle: 
For 1} doz. SCOOPS ---~-----~ ------ --~-- \ 2% 2h 
ee TA ye 


THE CHICAGO, PEKIN & SOUTHWESTERN 


=| 
wi 


{) 


RAILROAD CO. 


Compromised Ee TS a ia 


Corrected Bill. 
ria & Pekin Union 


R’y to the Pe 


n of maintenance and joint expens« 


l forem’n bridge. « irp nt rs 24id ae 63 38 
t bridge carp’nt’rs, 58) d’s . aman 131 62 
| P. & S. br’dg- form-, 28 d’s : i5 OO 
1 Peki d 28 ne x 60 00 
t bi emen, ea. 28 d’s we . 319 00 


>: 1 » , z , 
Ri i | Bovle & oth rs j-T aroy ithia \ 
\{m’t ch’g’d as per agreement ieee. 
rvy , 
Tota 28 days 


GF SS fF . ae . ae 
7 laborers, (@ 1.20, 157} d’s-- —_ nen Qe te 
2 lamp-lighters, 5.6 d’s...... ..-.— ee 15 00 
l track-walker, 1.20, 32 d’s-—- 7 snidiiiaies 38 40 
lotal, 273} d’s. 
NI P WW rs X others 
Seg S)). Hollis to Pekir 
| foreman. O28 - nacoihicsideiiniaa iittala ™ iiirsianaie 34 i) 
1O laborers (1.20), 108 d’s .... ..-. So: 
l lamp-lighter, 28 d’s_...... ..-. sailed : 65 OO 
| | cif k-walke 1.204 ‘ 25 d’s ee = a all: 
otal, 182 d’s 
Pat. McGuire & others (sec’ns 6 and 7 
Pekin to P. & S. br’de- 
2 foreman, ec. 28 d’s..-~ ._.. anes SO OO 
7 laborers (1.20), 1644 d’s...... ._-- 7 .. 197 40 
Total, 2204 d’s 
DD. Vetters & others 
Repairs of road tools 
” blacksmiths (2 86 18 d’s . —_ aL 50 
2 helpers (1.56), 12 d’s --.-_ ee 
Lm’t ch’e’d per agreement 2 ee 


50 days 
cinson & others 
Joint ag’ts & operators 
I ch’f despatcher (28 d’s) i iilledeienaimaiy datiapaiinaian 110 OO 
2 uass't do. D6 } Se ‘ i650 OO 
2 oper’s reg. offi’e 80 00 
} 


i spt) 


HY? OO 


yO) OO) 


mt @ 


Zo UDO 


5 THE PEORIA & PEKIN UNION RAILWAY COMPANY VS. 


Sie se Be hs CE icc bint Hie ee 87 50 
y —_ Bee oo 
6 operators & repr ( FOS OF Silene seston See ee 
l op’r & ag’t, Hollis (28 d’s)..-... -.- 7 » eece 60 OO 
Se UR Ce GO Shania c0cis cons cones enn nee 20 00 
oe po) 83 
1787 28 


Total. 335 davs. 
Total roll, 959.33. 


Your pro. ee Oe Bc eee OO ccicrets iin di tas 
Peoria & Pekin Union Railway Company. 
Edward Gale, secretary and treasurer. 


yg (aS 


iileage of all cars on the Peoria and Pekin Union R’y main tracks 
(Lower Peoria to Pekin) for month of February, 1881. 


Mile ade. Prop’ n. 


Statement of n 


weenie, G6. 206s. PAGES BY sciee coen sine cums sats cccidine “Se vee ¢ 
Te eg eg ee 2828 ** 
POR, DOCS) BVGRG WY anncun cosas scccenes somnnancinn  Bgtee £2150 * 
ein CO Ee SOE Oi OFF ne nee cei enenen seen mania 9,758 A177 * 

>» Sg eer a, SN Oe Bee ccteetaldl vets see ied them nnn ene 5,488 0663 ** 
2,118 0256 « 


Es NOE EF Pcie: cnntn enn etn enn enti 


82.746 100.00 


13 PEORIA AND PEKIN Unton Raitway Co., 
Peoria, Itu., March 7, 1881. 
Ira W. Gantt, Esq., agent C., P.& 5S. W. R. R. 

Dear Sir: Attached hereto you will find abstract of cars han- 
dled for account of your company during the lst quarter of March, 
1881 (1 to 7, inclusive), showing totals of 3 cars to connecting 
roads— 

33 cars received & forwarded. 

8 cars—miscellaneous coaches, & bagg. cars. 

Please examine abstract and note your approval below, returning 
all papers at your earliest convenience to, 

Yours truly, EDWARD GALE, Auditor, 
Per J. A. D. 


I certify that the Peoria and Pekin Union Railway Company has 
handled for the — R. R. Co., during the above-stated time— 
3 cars to connecting roads. 
30 cars received and forwarded. 
8 cars—miscellaneous, as shown by attached abstract. 
Peoria, 4, 19, 1881. 


IRA W. GANTT, 
Agent U.,, P.& S. W. R. R. 


YHE CHICAGO, PEKIN & SOUTHWESTERN RAILROAD CO. 
14 PeORIA AND PEKIN Unton Rattway C 
PEORIA, ILL., M’ch 15 “hss. 
Ira W. Gantt. E sq., nc F.é@s. 3. > & 

DEAR SIR: dedi you will find abstract of cars han- 
died for account of your ompany d oe the 2 quarter of March, 
ISS— (8 to 15, inclusive), showing tot if 25 ears to connecting 
roads 

165 ears received & forwarded. 

26 cars—wmiscellaneous coaches A rage cars. 


>] 
ie’a 


1} 
on | —. * 
ail papel 


examine abstract 
at vour earliest conveniences 


ho 1 oe 


— 


ior durit A? 
—rapmbepltee on ptt 
142 ears ree’d and for’d. 
26 cars—miscellaneous coaches, ba 
by attached abstraet 
Peoria, 4, 19, 18S] 
15 PEORIA AND P 


lra W. Gantt, Esq., agent C., P. & 5. W 
prcmborny Attached hereto you wil 
for acco your company during | 


| 


*>*? 4a ; 
LOLaIS O1 


LO 20, 


of 
(16 t 
10] 


gto uslVe , showing 
cars ree’d WV ford. 
12 cars—miscellaneous coaches «& | 
Please examine abstract and note 
all papers at your earliest convenience 


| certify t hat the 
beniied top the oc Me 
6 cars to connecting roads. 
101 cars—elevator, 
12 cars, miscellaneous. 
As shown by attached abstract. 
Peoria, 4, 19, 1881. 


16 PEORIA AND PEK 


| ) 


I. W. Gantt, Esq., agent C, P. & 8. W. 


Dear SIR: 
9—?)1() 


and note vou 


EDWARD GALE, 


yay ; 
‘ » ahiat 


he S quarter 


vol 
; 


Peoria and Pekin U 


Co. during the 


r approval below, returning 


, | uditor, 
\ 3 


Railway Company has 
above-stated time— 


mail cars, as shown 


IRA W. GANTT, 
Agent C., P.& 8. W. RR. 


IN UNION RAILWAY Co.. 
Inu., M’ch 23d, 1881. 


ibstract of ears handled 
f March, 188— 
ars to connecting roads— 


U 


‘) { 


Cars. 
ir approval below, returning 


, 
Lu}. 


‘ye ithe 
_ 


Yours truly, EDWARD GALE, Auditor, 


1), 


nion Railway Company has 
above-stated time— 


A. 


freight, and stock yards. 


Ys 
IN Unton RaAtILway Co., 
EORIA, ILu., M’ch 31, 1881. 
R. R. 


Attached hereto you will find abstract of cars handled 
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for account of your company during the 4 quarter of March, 188- 
(24 to 31, inclusive), showing totals of 7 cars to connecting roads— 

183 cars rec’d & for’d. 

28 cars—miscellaneous coaches, bagg., & mail cars. 

Please examine abstract and note your approval below, returning 

all papers at your earliest convenience to, 
Yours truly, . EDWARD GALE, Auditor, 
rs. A. 


I certify that the Peoria and Pekin Union Railway Company has 

handled for the C., P. & S. W.R.R. Co. during the above-stated time— 
7 cars to connecting roads. 
183 cars rec'd & for’d. 
28 cars, miscellaneous. 
As shown by attached abstract. 
April 18, 1881. 
IRA W. GANTT, 
Agent C., P. & S. W. R. R. 
[C., P. &S.W.R.R. Ira W. Gantt, agent. Fr’t office, Peoria, Ill., Apr. 28, 1881. ] 
17 Address: 8. B. Reed, Esqr., ree’v’r, Joliet. 
Chicago, Pekin & So’western R’y to Peoria & Pekin Union R’y Co., Dr. 
For transferring cars during month of March, 1881, as follows: 
To connecting roads: 


Ist quarter, 3 cars. 
2d 2 — 
3d sé 6 ‘6 
a fae 


ns ee SS Fe TE i etctiiirentntinineinnn 12 00 
Received and forwarded : 
Ist quarter, 395 cars. 
2d . 142 “ 
od " eee 
4th “ i ” ‘ 


SOUR, GOP CRT GS Be POE CR cere ceninwcc acne . 
Miscellaneous, coaches, baggage, & mail : 


Ist quarter, 8 cars. 
2d ‘ a 
3d ce 1? ‘é 
4th " — 


ORR, FO © Fr Fr lie ie ce neiccenscwens 55 50 


182 25 


Correct. EDW’D GALE, Auditor. 


rHE CHICAGO, PEKIN & SOUTHWESTERN RAILROAD CO. 1] 


Dated Peoria, Ap’! 29, 1881. 

Received the sum of one hundred eighty-two & /,°; dollars in 
full of the amount. 

$182.25. 
18 Chic., Pekin 


& So’west’n R’y tothe Peoria & Pekin Union Railway Company, 


Dr. 


maintenance and joint expenses as shown by P. & P. U. R’y pay- 
roll for March, 1881 
Hankinson X others. 


Joint ag’ts & operators 


l ch f despatchers of . : LiO OO 
Zuass't do, (5s _ 15] 35 
2 op’rs reg. offe 2 


ps) 
Less ch’e’d P. & P. U., only_.---—. 85 34 
{) Ope rators X repr., LS4 d De ee ee ee 
| operator X ag't Hollis, ol d 


i i snicdenaaiaie iieeeaiinliis (4) Ch) 
| do I a 569 45 
——— BOL bl 
Total. 397 days. 
Do. £19 J. H. Wynd & others. 
Maint’ne- of bridges 
| P. & S. br’dg- form’n, 31 d’s supe eanmnn een 1 OO 
| Pekin do > 1 ceiciitaniiiees diene H0 OO 
§ bridwemen, 184, d’s ss eilanaliaias 182 00 
— 237 OO 
Total, 246 d’s 
Deo ou) Pat MeGarry & others (sect’ns 6 
Pekin to P. & S. br da 
2 foremen, 62 d’s ais pee RO OO 
§ laborers, @ 1.20. 200) d’s ities . 251 40 
ee 331 40 
Total, 2i14 days. 
) | Martin Powers & others (sect 
Hollis to Pekin: 

l foreman, 31 d’s : : - ’ 5 OO 

l track-walker, 32 d’s - — 13 O65 

Fy laborers. L504 - - a 1st) ft) 

| lamp-lighter, 31 : ree i 00 

— ———— 274 65 
Total, 2444 d’s 
1) =*)*) Wy Sheehan & others ( | 
Lower Peoria to H 
| ! nal 1 d’s i sain ieaitaaaiihiidiel > OO 
' alt) rers | O€& | ta) ith. i & — - a 4) .) 
| ti ick-wall I 


| lamp-lighter 51 . . » OO 
a Mh 2 
Total 2614 d 


Do. 2 :). Rich’d Bohle & othe 


~ 


Road-mast’r’s sal’y, 100 only 
Am’t ch’e'd joint pr agreement : oii ia cola ‘ nes “Oo On 
Total, 31 d’s. 
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Do. #26. M.C. Purviance & others. 


Maint’n’ec- of bridges . 


i form. be’dg- carp’at’s, 26 G's... ..2. encase ono 84 00 

4 bridge carp’nt’s (2.25), 99) d’s. .... ............ 223 86 

2 do. oe © Leen Bee 
319 85 

Total, 1634 d’s. 

zotal joint exp’n’s on rolls .... 22. cccnas cose cosce G3,009 66 
Your prop’n (06.47% of 2,209.66) is ...... .............-.. $143 96 
19 Chic., Pekin & So'west’n R’y to the Peoria & Pekin Union Railway Com 


pany, Dr 


For your prop’n of maintenance and joint expenses as shown by P. & P. U. R’y 


vouchers for the month of March. 1881. 


March. 
Vouc. No. 30. Paid Cummings & Emerson, Peoria— 
4 b’dl’s n r’d iron, 413th, 21 atthe ti dual itichiaial siecle a iiulatiad binaieeis deiatidiaiietaie 10 74 
; * DO'S GO. TEER y Bie ce cnnts cneniin comin dite emnen 8 29 
$14 03 


Used in rep’s of P. & S. bridge, Peoria. 
Your prop’n (.0647 % of 14.03) is 90c.5 
20 Peoria & Pekin Union Railway Company. 
Edward Gale, secretary and treasurer. 
Proria, ILL., ——, 188-. 
Statement of mileage of all cars on the Peoria and Pekin Union R’y main tracks 


(Lower Peoria to Pekin) for the month of March, 1881. 
Mileage. Prop’ ns. 


Ce eS ee 25,480 27.76 
a ey na aN men $3,269 36.24 
ig SR Ee SOs TD scccndien eniatnied wim cmninnin ddniniite 16,070 17.51 
Ses, UE Oe Ne io ee cscs: weeecicinih Walntien ence Minha 10,477 11.41 
eg kg Re ny RE me ENC ram 5,941 06.47 
ee SEI SPINE Be ae diiicresesins snscsestioeness soma eshepintin: soueholaeeisaditied 563 00.61 


91,800 100,00 


21 PEORIA AND PEKIN Unton RAILWAY Co., 
Prortia, Itu.., April 7, 1881. 
Ira W. Gantt, Esq., agent C., P. & S. W. R. R. 
Dear Str: Attached hereto you will find abstract of cars handled 
: for account of your company during the first quarter of April, 18— 
(1 to 7, inclusive), showing totals of— 
9 cars to connecting roads. 
114 ears rec’d & forwarded. 
24 cars—miscellaneous coaches, bagg., & mail. 
Please examine abstract and note your approval below, returning 
all papers at your earliest convenience to, 
Yours truly, EDWARD GALE, Auditor, 
Per ' 


I certify that the Peoria and Pekin Union Railway Company has 
handled for the C.,P. &S. W. R. R. Co. during the above-stated 
time— 


THE CHICAGO, PEKIN & SOUTHWESTERN RAILROAD CO 1S 


9 cars to connecting roads. 
1i4 cars ree’d & for’d. 
24 cars—miscellaneous coaches, ba 
1 sundry. 
As shown by attached abstract. 
Peoria, 5. 5. LSS1. 


go. & mail. 


IRA W. GANTT, 
Agent C., P. & Ss. W. R. R. 
[C., P. &5S. W. KR. R. Lra W. Gantt, agent. Fr’t office, Peoria, Ill., May 5, 1881.] 
22? PEORIA AND PEKIN Unton RAILway Co.. 
Peoria, ILi., April 15, 1881. 
[ra W. Gantt, Esq., agent C., P. & 5S. W. R. R. 
Dear Sir: Attached hereto you will find abstract of cars handled 
for account of yourcompany during the 2 quarter of April, 188- 
(8 to.15, inclusive), showing totals of 


& 


’ 


20 cars to connecting roads. 
149 cars received & forwarded. 
29 cars—miscellaneous coaches, mail, & bagg. cars. 
Please examine abstract and note your approval below, returning 
all papers at your earliest convenience to, 
Yours truly, EDWARD GALE, Auditor 
Per J. A. D. 


) 


[ certify that the Peoria and Pekin Union Railway Company has 
handled for the C., P.& 8S. W. R. R. Co. during the above-stated 
time— 

ZU cars to connecting roads. 

149 cars ree’d & for’d. 

28 cars—miscellaneous coaches, bagg. &. mail. 

As shown by attached abstract. 

May 21, 1881. 

IRA W. GANTT, 
Age nt ez. P. & S, WW. R. R. 


[C, P. & S. W. R. R. lra W. Gantt. agent. Fr’t office. Peoria, Il.. May 21, 1881. ] 


PEORIA AND PEKIN Unton Rattway Co., 
Peoria, Itu., May 1, 1881. 
Ira W. Gantt, Esq., agent C., P. & S. W. R. R. 

DrAR Str: Attached hereto you will find abstract of cars handled 
for account of your company during the 3d quarter of April, 188-, 
(16 to 23, inclusive), showing totals of cars to— 

254 cars received and forwarded. 

28 cars—miscellaneous coaches, bagg., & mail cars. 

Please examine abstract and note your approval below, returning 
all papers at your earliest convenience to, 

Yours truly, KDWARD GALES, Auditor, 
Per J. A. D. 


I certify that the Peoria & Pekin Union Railway Company has 
te \ - - 
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handled for the C., P. &S. W. R. R. Co. during the above-stated 
time 8 cars to— 
254 cars rec’d & forwarded. 
28 cars—miscellaneous coaches, bagg., & mail. 
As shown by attached abstract. 
June 6, 1881. 
IRA W. GANTT, 


Agent C, P. & S. W.RR. 


(c., P. &S. W. KR. R. Ira W. Gantt, agent. Fr’t office, Peoria, Ill., Jun- 6, 1881. ] , 
24 PEORIA AND PEKIN Union Ratiway Co., 


PrortA, ILu., April 30, 1881. 


Ira W. Gantt, Esq., agent C., P. & 5. W. R. R. 

Dear Str: Attached hereto you will find abstract of cars handled 
for account of your company during the 4 quarter of April, 1881, 
(24 to 30, inclusive), showing totals of— 

2 cars to, empties, D. H. 

111 cars received & forwarded. 

24 cars—miscellaneous coaches, bagg., & mail. 
10 “ to and from non-union roads. 

Please examine abstract and note your approval below, returning 
all papers at your earliest convenience to, 

Yours truly, EDWARD GALE, Auditor, 
Per J. A. D. 


I certify that the Peoria and Pekin Union Railway Company has 
handled for the C., P. & S. W. R. R. Co. during the above-stated 
time 9 cars to— 

111 cars rec’d & for’d. 

24 cars—miscellaneous coaches, baggace, & mail. 
As shown by attached abstract. 
June 6, 1881. 
IRA W. GANTT, 
Agent C., P. & 8S. W. RR. 


C.,P.&58. W.R.R. Ira W. Gantt, agent. Fr’t office, Peoria, Ill.. June 6, 1881. 
J < } 


25 No. 68. 
C., P. & 8. W. R’y to the Peoria & Pekin Union Railway Co.. Dr. 
1881. 
Ap’l 7. Switching 3,634 C. & A.,C.,P. &S. W. to store, ac. P. 
ESI TR ene ener ee RE CIN rhe etT OMANI ie ae 
O. K. 


IRA W. GANTT, Acgent. 
[C., P. &S. W. R. R. Ira W. Gantt, agent. Fr’t office, Peoria, Ill., May 5, 1881. ] 


™ 
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26 C., P. & 8. W. R. R. to the Peoria & Pekin Union Railway 
Co., Dr. 


Apr’l 25. Switching 3,932 C. & A. to bl’k 5, Water St., ac. P. 
Oe IED... cicunitmendiannrniahiduiadada. a ae 
299. 369 S. W., Water St., to C., P. S. W., ae P. C. 


WE citientincimedccannnpeweneien aed 


2 VO 


IRA W. GANTT. 


iC P.&S. W. R. R. Ira W. Gantt, agent I'r’t office. Peoria, Lil.. Jun- 6. L881.) 


Chicago, Pekin & So’western R’y to Peoria & Pekin Union R’y Co., Dr. 
For transferring cars during month of April, 1881 follows 
To coaches, baggage, & mail cars 
lst quarter, 24 cars 
2d ,' 25 
od 28 
4t! 24 
otal, 104 cars, (@ 7d0e. per car... nit aioe vtapataaits iittasieniatinii iiiatedaaliaa lta lac iasicaiaaadll 78 00 
Reeeived and forwarded 
lst juarte 123 cars 
2d 149 
cl 20 
ith Li] 
Total, 637 cars, (@ 50c. PCO? CAP ..00 02 uw co «oe . stieaiiii illite iactestbeian iliiedieaiiinata S18 5O 


Miscellaneous: 


Ist quarter, l cars, Sunday 


EDW’D GALE, Auditor. 


Received of — ——— the sum of —— dollars in full of the above amount 
~ re 
Os Chic., Pekin & So’west’n R’y to the Peoria & Pekin Union Railway Com- 


pany, Dr. 


For your prop’n of maintenance and joint expenses, as shown by P. & P. U. R’y 
| pay-rolls for Ay ril, 1881. 


Qn roll #1. Rich’d Boyle & others. 


Road-master’s sal’y $100 only 


Am’t ch’g’d per agreement si oii aaa ae 
Total, 31 days. 


ry) (i) 


} 
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: Do. #4. Wm. Sheehan & others (sec’n 4). 
Lower Peoria to Hollis: 
Oe 45 00 
6 labor’s @ (1.20), 138) a! ee 
ee iii aii itd aa ns 41 &5 


I Samep-dienter, DO 6S ccc ncccas sencee sit denne 5 OO 


Total, 229} d’s. 


Martin Powers & others (sec’n 5). 
Hollis to Pekin: 


5 PE, FESO ei tnt «686 
1 track-walker (1.20 & 1.35), 353 d’s --........... 47 10 


vs 
Cr 


Do. 


ee kick ion tne dees We 144 00 
L SOG ROND, BO DO ccntie ctrtnim ceen per secon ecen 6G O00 
a Oe i citadel elites sets tenis hens ntienetiion 8 00 

a 250 10 


Total, 220} d’s. 
Do. #6. Pat. McGarry & others (sec’ns 6 and 7); 
Pekin to P. & 8. bridge: 


a  auittls een dinate oe 80 00 
ne — ee 
a 298 40 


Total, 242 d’s. 


Do. +7. M. C. Purviance & others. 


Maint’n’c- of bridges : 
es Ee | ee 
4 bridg- carpent’s, 2.26, 863 d’s ................... 194 66 


3 0 TS ) ae a a 
S ee GT Oe a EP  ccnmeniccenmmeneneiee ae Oe 
1 Pekin do. 5 sell sce iiaciilaaiie 60 OO 
T BORON CES, LF B00 SO concen TS 
i128 


Total, 446} d’s. 
Do. #10. J.C. Hankinson & others. 


Joint ag’ts & operators : 
i eS ND, GEE Oe. cece ste estes 110 00 
2 ass’t. do. Sa aenitsiesnin dmeniiiabaniens: a 
Ser ee Pe EO Oy, GE | cccscunmmcnce’ 1a 


350 00 
Less ch’g’d P. & P. U., only... 87 50 
262 50 
6 op’rs & rep’rs, 180 d’s, 40.00 ...... ............. 240 00 
1 operator & ag’t, Pekin, 30 d’s................. 40 0 
l ee En RITE Ln ne 60 00 


Total, 390 d’s. 
ee 


%58 O5 


602 50 


Your prop’n (07.56 % of $2,187.70) is .-......... ........ $165 39 


a 
/ 


. 29 Chic., Pekin & So’west’n R’y to the Peoria & Pekin Union Railway Com- 
pany, Dr. 


For your prop’n of maintenance and joint expenses as shown by P. & P. U. R’y 
vouchers for supplies in month of April, 1881. 


April vouc. No. 14. Paid Rogers & Bennian, Peoria. 
6,000 ft 4-6—12, oak lumber, 23........... 138 00 


teeta eer me Ss name 
- iethihsieeal oni ttenetitiememeata tines na a oi dee 
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Used on long trestie No. — | f Pekin br’de 


480 ft 2—]2Z- 


a | | , ‘ 9 60 
288 ** 12— 2-12—12, 15 , > enes ewe t 32 


Used on first bride - of H 


840 ft. 5—12 KX 12K 14), ann 194 > 40 
960 “ 6—10 x 12K 16 f° , oe 
(yf) +" 2 _ } 4 = 4 }* . a I 5 


April vouc No. 16. Paid Mosher & Armstro1 rs i 
Labor & mat! 5. 7Z~| f r Trout i~he use. useed 
it r’d- house jointh fe visita L 20 
April vouc. No. LX, Paia P. & P. J. R’y ¢ 
4 pads pape f HH: 295 carbo *. j is nanifolds. 
* , eae laieaalit 
Used at Hollis stat 
12 manifolds. 78: 24 carbo! 5 sis alee iaeiatial | 14 
Used at Lower Regist 


10 manifolds. 65: 20 carbons, 30: pens, 10 .. L OD 


Z ads mi pel id; LOO now neads, in: enNl«- 
ld I I 4 
woider, 6 wee ns ilaties siecle steadied 1 iis ie demtieas nella ; 


‘7 
- b ~ ’ ’ 
4 pencils, 0; mM) enve'ones, 6 ae (0 


10 gals. h’dlight oil, 22 ; coin asia eitalal 2w 


Used at Hollis for 81 MTN ps - 


or Cee iil Ra eee OF 
Used at lower register offi a eo ee ee eR 7 = 


April vouc. No. 26. Paid Hamilton & Carter, H 
Used at Hollis de 


68 bu. coal (in Feb. & M’c! 2 incantation | 05 


April vouc No. 29. Paid lra Smith & Son 


224 ft. 12-14—16, lumber, 18 = so i 03 


Used on long trestle No. — 2, Pree 


Your prop n (07.56 , f f ye lf is - . en eee TEN S15 Hs 


30 Peoria & Pekin Union Railway Company, 


Edward Gale, secretary and Lreasurel 


Statement of mileage of all cars on the Peoria and Pekin Union R’y main tracks 
(Lower Peoria to Pekin) for the month of April, 1881. 


Ind.. Bloom & W’n R’y a 89 S04 
~ ~- 


fe wey Fe. t , e lice ——_ § oe fF 
Peoria, Dec’r & Evansv. BY .ccccens cnewes ates cone esas ahmeee 16.310 17.17 ** 
Fee., FUR @ GAGE Ve BY anaes cece concssoceene nmin ter Bee 
COhic., Pok’s @ So'’w's BY .2cc cccce cocs cu paascons conn cess seed 7,174 07.56“ 
Peo. and Pek’n U'’n R’y scliimeceitiaieeiilien cima oY ees ee octet 5.000 O3.54 * 


94.995 100.00 


‘ 


—210 


© 
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ol PEORIA AND Pekin Unton RaArttway Co., 
ProriA, Itu., May 7, 1881. 
Ira W. Gantt, Esq., agent C., P. & S. W. R. R. 

Dear Sir: Attached hereto you will find abstract of cars handled 
for account of your company during the lst quarter of May, 188- (1 
to 7, inclusive) showing totals of— 

8 cars to & from connecting roads 

85 cars rec’d & for’d. 

24 cars—miscellaneous coaches, bagg., & mail. 

Please examine abstract and not- your approval below, returning 
all papers at your earliest convenience to, 

Yours truly, EDWARD GALE, Auditor, 
Per J. A. D. 


I certify that the Peoria and Pekin Union Railway Company has 
handled for the C., P. & 8. W. R. R. Co. during the above-stated 
time— 

8 cars to connecting roads. 

85 cars. 

24 cars, miscillaneous. 

As shown by attached abstract. 

June 6, 1881. 

IRA W. GANTT, 
Agent C.,,P.& 8. W. R. R. 

(C., P. &S. W.R. R. Ira W. Gantt, agent. Fr’t office, Peoria, Ill., Jun- 6, 1881.] 


32 PEORTA AND PEKIN Union Raitway Co., 
Peoria, ILx., June 8, 1881. 
I. W. Gantt, Esq., agent C., P. & S. W. R. R. 

Drar Str: Attached hereto you will find abstract of cars handled 
for account of your company during the 2d quarter of May, 1881 (8 
to 15, inclusive), showing totals of— 

24 cars to coaches, bagg., & mail. 

366 cars received & for’d 

— cars, miscellaneous. 

Please examine abstract and note your approval below, returning 
all papers at your earliest convenience to, 

Yours truly, EDWARD GALE, Auditor, 
Per J. A. D. 


I certify that the Peoria and Pekin Union Railway Company has 
handled for the C., P. &S. W. R. R. Co. during the above-stated 
time— 

24 cars to coach, bagg., & mail. 

365 cars received & for’d. 

— cars, miscellaneous. 

As shown by attached abstract. 

June 14, 1881. 


IRA W. GANTT, 
Agent C., P. & 8. W. R.R. 


[C.,P.&S.W.R.R. Ira W. Gantt, agent. Fr’t office, Peoria, Il]., Jun- 14, 1881. ] 
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33 PEORIA AND PEKIN Union Ratiway Co., 
Peoria, Inu, June 14, 1881. 


Ira W. Gantt, Esq., agent C., P. & S. W. R. R. 

Dear Sir: Attached hereto you will find abstract of cars handled 
for account of your company during the 3d quarter of May, 1881 
(16 to 23, inclusive), showing totals of- 

28 cars—coaches, bagg., & mail. 

22 cars received & for’d. 

1 cars, miscellaneous. 

Please examine abstract and note your approval below, returning 
all papers at your earliest convenience 

Yours truly, 


). 


{ 
Ke af ARD GALE, Auditor, 
Per J. A. D. 


[ certify that the Peoria and Pekin Union Railway Company has 
handled for the C., P. & S. W. R. R. Co. during the above-stated 
time— 

28 cars—coaches, bagg., & mail. 

022 cars rec’d and for’d. 

l cars, miscellaneous. 

As shown by attached abstract. 

June 15, 1881. 

IRA W. GANTT, 
Agent C., P. & S. W. R. R. 


[C.,P. &S. W.R. R. Ira W. Gantt, agent. Fr’t office, Peoria, Ill., Jun- 15, 1881.] 


5 To the Peoria & Pekin Union Railway Co., Dr. 
1881. May 23. 
May ‘16. Switching 3,380 C. & A., C., P. & S. W. to Wt. St., 
Pit S..cccs ccestucdnntannsnapepaeeeaes 1 00 
35 PEORIA AND Pekin Unron Rattway Co., 


PrortA, ILx., June 24, 1881. 
Ira W. Gantt, Esq., agent C., P.& 5S. W. R. R. 

Dear Str: Attached hereto you will find abstract of cars han- 
dled for account of your company during the 4th quarter of May, 
1881 (24 to 31, inclusive), showing totals of— 

28 ears—coaches, bagg., & mail. 

357 cars rec’d & forwarded. 

1 cars, miscellaneous, (@ $1.50. 

Please examine abstract and note your approval below, returning 


all papers at your earliest convenience to, 
Yours truly, EDWARD GALE, Auditor, 


Per J. A. D. 
I certify that the Peoria and Pekin Union Railway Company has 
handled for the C., P.& S. W. R. R. Co. during the above-stated 


time— 
28 cars—coaches, bagg., & mail. 


ee nee Fee 4 
eae a ee oe i 
Pa ar Re ink Ty ee ee A ee 
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‘ 357 cars rec’d & for’d. 


1 cars, miscellaneous. 
As shown by attached abstract. 
| June 21, 1881. 
| IRA W. GANTT, 
Agent C., P. & 8. W. R. R. 


[(c.,P.& S. W.R. R. Ira W. Gantt, agent. Fr’t office, Peoria, Ill., June 21, 


1881.] 
36 Chicago, Pekin & So’western R’y to the Peoria & Pekin 
Union Railway Co., Dr. 

May 31. 
1881. 


May 30. Switching trans. B. L. 7,885 unto C., B. &Q., 2731. $1 50 


Duplicate. O. K. 
IRA W. GANTT. 


[c., P. &S. W. R.R. Ira W. Gantt, agent. Fr’t office, Peoria, Ill., Jun- 21, 1881.] 


o7 Address— 

Chicago, Pekin & So’western R. R. to Peoria & Pekin Union 
R’y Co., Dr. 

For transferring cars during month of May, 1881, as follows: 
Coaches, baggage, & mail: 

Ist quarter, 24 cars. 

2d ‘ Be 

od ¥e — 

aS _ 


Ss 2, I I i ciiircsiner sncserenenen wanagpan men a ae 
Received and forwarded : 
Ist quarter, 85 cars. 
2d " 365 “ 
3d ‘a > i 
— oor “ ‘ 
eee, ee eee, © GOS. 1Or ORF x... cateuiis ccdencinden 664 50 
Miscellaneous: | 
ist quarter, -— cars. 
Id ‘6 ae “é 
8 . I I ccce:sntnnes eliatiinibastaiiinn deed 2 50 
Be. 1 sundry cars, @ 1.50 per car; total__..___- sf 
745 00 
Correct. 


EDW’D GALE, Auditor. 


Dated June 27th, 1881. 
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Received of the sum of seven hundred and forty- five 
dollars in full of the above amount. 
$745.00. 


Endorsed: Filed this 14th day of July, 1881. Wm. H. Bradley, 


clerk. 


38 Afterwards, to wit, on the fifth day of September, A. D. 

1881, came the Chicago, Pekin and Southwestern Railroad 
Company, by its solicitor, and filed in said clerk’s office its answer 
in said entitled cause; which said answer is in the words and figures 
following, to wit: 


Answer. 
United States Circuit Court, Northern District of Illinois. 
FARMERS LOAN & Trust COMPANY 
vs. 
Tue CuicaGco, PEKIN & SOUTHWEsT'N RAILROAD COMPANY. 


In the matter of the intervening petition of the Peoria and Pekin 
Union Railway Company we beg leave to submit the following 
statements: 

The Peoria & Pekin Union Railway Company owna lineof railway 
from Pekin to Peoria, Ills., with certain track and terminal facilities 
in Peoria, which line of road and tracks and terminal facilities are 
occupied jointly by six railway companies. 

It is proposed on the part of the said Peoria & Pekin Union Rail- 
way Company to charge each of said railways an arbitrary rental 
of $1,875.00 per month, or $22,500.00 per annum, regardless of the 

amount of business done by each road. 
39 We submit to the court that this is not fair; that a road 
doing a small amount of business ought not to pay the same 
for its terminal facilities as a road doing a large amount of business, 
and submit that a payment per car on the amount of business done 
is equitable and fair between the parties. 

The Chicago, Pekin & Southwestern road has done business into 
Peoria over the tracks now owned by the Peoria & Pekin Union 
Railway Company for many years on the basis of paying per car, 
and at the time of the Peoria & Pekin Union consolidation the said 
Chicago, Pekin & Southwestern road was paying to the Peoria & 
Springfie Id road (which was the former name) two and 5%, dollars 
($2.50) per car for this service, and it claims the right to continue 
to do business into Peoria at the same rate,and has paid to the Peoria 
& Pekin Union Railway Co. at this rate for the months of February 
and March and is willing to continue to do so. 

Even this rate gives the Peoria & Pekin Union Railway Co. much 
more than a prorate of the business. We submit herewith a state- 
ment, marked “ Exhibit A,” of the earnings derived from business 
done into Peoria by the Chicago, Pekin & Southwest’n road for the 
months of February, March,and April, which shows the gross amount 
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earned between Joliet and Peoria, the number of cars handled, and 
the earnings prorated belonging to each road. 

40 An examination of which statement will show that even 
the price offered to be paid by the Chicago, Pekin and South- 

western road to the Peoria and Pekin Union Railway Co. is about 

three times a prorate. 

The price tendered by the Chicago, Pekin & Southwestern road is 
equal to about one-fourth (4) of the entire earnings between Joliet 
and Peoria, while the distance would give the Peoria and Pekin 
Union railway about one-twelfth (5). 

We also submit herewith a tabulated statement showing the pro- 
portion of business done by each line using the tracks of the Peoria 
& Pekin Union Railway Co. for the months of February, March, 
and April, “ Exhibit B.” These statements are taken from the ex- 
hibits attached to the petition of said interveners. 


GEO. W. COTHRAN, 
Att'y for C.,P.& 8. W. R. BR. Co. 
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41 “ EXHIBit A.” 


Statement of Earnings from Business between Joliet and Peoria Passing 
over the Entire Line of the Chicago, Pekin & Southwestern Railroad, 
and Over the Entire Distance of the Peoria & Pekin Union Road— 
Total Distance, 124 Miles—Showing Proportion Due each Road. 


LSS]. 
February. From Peoria— 
Ss Ce SI. ciues dnetasis eulieeeeesie aa 90 1.145 16 


“~ 


SELES SG 2 
I cenit wichtany eovteeninneeenaneane anne atiads 
To Peoria— 
I ie nimi neue Se 1,150 45 
i 


i ee 97 76 
Passenger earnings to & from Peoria. .... ...-—. ....}..-_-. 288 14 
EE een ae ree TEe 99] ,610 7 


Froportica of ©., F. & &. W. (114 miles)... «cans exe. |<coae 3,819 51 
we “Pp. & P, U \ l ’ 


March. From Peoria— 


Trough eastern freight... ..___- cninetnmansliiiaiiis 103 1323 57 
LITE A LD TE RE SAB I 81 410 68 
I ieee sin al i 618 92 

To Peoria— 
EE i eee nineteen’ 161 1.821 &86 
EE , enaciiiiadinitiatiis niin 266 29 
Passenger earnings to & from Peoria » eases nies lee 238 14 
I ities es ceeded ss italia eaitedbits, wiaunes iin 295 1.679 46 


reere 6 GU. Fs GE We C400 We) 000 conn connie $502 O08 
= © FF. VU. @. ie ee ee 877 3 


April From Peoria— 


a  GORINN TIS, ccc cccms cee Ee 1.482 02 
EE TED cccinttnniinietesineiah er tie windy aenieeneiiieeiaeal 23 560 50 
ae ae Tea saci etnihe eneieiemaaseunneeee te 673 39 

To Peoria— 
ES ne aN Oe eRe eI 90 1.0238 52 
EN TS ee iene ae: 279 15 
Passenger earnings to & from Peoria............ .... |... 238 14 
BOD eniicccieceiniwidibinitiatin wuniandaadeiaieaes 286 1.056 72 


rrep’n of ©., F. @ Gh We Chae Uh. jee cnewascnenense ieee 3.729 57 
4 *P.& Ff. U. fo re EN 327 15 
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Summary. 


C.,P.&S8.W.| P.& P.U.|  motay, 


Month. Cars. , 
prop n. prop n. 
| ' 
bo Fn a | 8,319 51 | 291 20 | 38,610 71 
a  r oe 8 4,302 08 | 377 38 | 4,679 46 
SS MRS ROR, 8,729 57 | 327 15 | 4,056 72 


12.346 89 


| | | 
FOE ccene-nammesnesesnrencn, Gee | 11,351 16 | 995 73 | 


The above is a correct statement of the earnings on business to 
and from Peoria for the months mentioned as made up from the book 
of the receiver. 

Joliet, July 27th, 1881. 

SAM’L C. SMITH, Aud. 


4? “EXxnHIsit B.” 


Statement of Mileage of all Cars on the Peoria & Pekin Union R’y (Lower 
Peoria to Pekin) for February, March, & April, 1881. 


' 
} 


| Mileage. | Prop’n 
FEBRUARY. | 
i 
3 4 a a a. 29.26 % 
Ind., Bloom’g. & West’n R’y ..... ...... nr didion aiies ~ ae 28.28 ‘ 
gg Sea N Eee aN, 17,792 21.50 * 
ns SY Oe IE ON TE pierce, aeciies renee nioeens eaten oomee | 9,738 11.77 ‘* 
i es i  eteiaini element 5.488 06.63 * 
SE TI PIN I inca ciiitiieiicee sepis-sh:cictieanena- deniatea widen 2,118 02.56 * 


corners ae tel 


82.746 | 1.00.00 « 


MARCH. 
Ps, Se I UN, I cs winnie nee oma smilie 25,480 27.76 
a I i ees icles emi eens eens 33,269 86.24 
nn I GE ica. ac cceiees gmeneninis einen 16,070 17.51 
ee: SPUIEU GP UG TE cig nosis eckant ate awetheeniiind aaone 10,477 11.41 
I eit sees mane anaes 5,941 06.47 
et SY INE OT sinitinss, dienitinineninteniiaienicnin ankhenels aeunwumene 563 | 00.61 
91.800 | 1.00.00 
APRIL. | 
eg Eg ge ee 31,163 $2.80 
EE ee ee ee 25.937 27.30 
Rg RE 16,310 17.17 
ee es rs csstmien mania abies eae oe - 11,046 11.63 
i ci icity mneslemnienns @antunininn 7,174 | 07.56 
I II I es tadisicentnes enteatinh sential emenes meee diana 8,365 | 08.54 


eons meet Ah amen Scare anemia: ae mes cote am 


94.995 | 1.00.00 


Endorsed: Filed Sept. 5, 1881. Wm. H. Bradley, clerk. 
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43 Afterwards, to wit, on the twenty-fourth day of May, A. D. 

1882, came the Peoria and Pekin Union Railway Company, 
by its solicitor, and filed in said clerk’s office its supplemental peti- 
tion in said entitled cause; which said supplemental petition is in the 
words and figures following, to wit: 


Suppl mental Petition. 
United States Cireuit Court, Northern District of Illinois. 
THe Farmers’ LoaAN AND TRustT CoMPANY 
Us. 
CuHicaAGo, PEKIN AND SOUTHWESTERN R’y Co. 
Bill to foreclose 


In the matter of the claim of the Peoria and Pekin Union Railway 
Company. 


To the Hon. Thomas Drummond, judge of said court: 

As supplemental to the matters submitted to your honor by 8. B. 
Reed, lately receiver in this cause, and the Peoria & Pekin Union 
Railway Company on or about Mareh 28th, A. D. 1881, as to the 
rent and terminal charges required to be paid by the P. & P. U. R’y 
Co., and as supplemental to the petition of said P. & P. U. R’y Co. 
as to amount then due from the receiver herein to the P. &. P. U. 
R’y Co. for rental and terminal services, filed herein July 14th, 1881, 

the said P. & P. U. R’y Co. represents to your honor that 


44 there is now due to it from the late and present receivers in 


this cause for rent of tracks and terminal services in Peoria 

from February Ist, 1881, to March Ist, 1882, the sum of sixteen 

thousand four hundred ana two & , dollars, after crediting all 

payinents and set-offs, which said sum includes the amount claimed 
In said petition of July l4th, 1881. 

And petitioner begs that your honor will decide the matters of 

said petitions and of this supplemental petition, and order the re- 


ceiver in this cause to pay petitioner the said sum of sixteen thou- 
sand four hundred and two & % 55 dollars. 
And petitioner files herewith and as part hereof statements of 


+) 


account and exhibits from Feb. Ist, 1881, to March Ist, 1582. 
PEORIA & PEKIN UNION 

RAILWAY COMPANY, 

By JNO. B. COHRS, Its Sol’r. 


Endorsed: Filed May 24, 1882. Wm. H. Bradley, clerk. 
45 On the same day, to wit, on the twenty-fourth day of May, 
in the adjourned May term of said court, A. D. 1882, in the 


record of the proceedings thereof in said entitled cause, before Hon. 
Thomas Drummond, circuit judge, is the following entry, to wit: 


4—210 
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Order. 
THE FARMERS’ LOAN AND TRustT COMPANY 
vs. { I . 
; i -In Chancery. 
THE CHICAGO, PEKIN AND SOUTHWESTERN RAILROAD | ; : 
COMPANY. 


In the matter of the Peoria and Pekin Union Railway Company, 
upon the reading of the supplemental petition of said Peoria and 
Pekin Union Railw: ay Company, and it appearing to the court that 
there are matters of fact upon which it is necessary to take evidence, 
it is ordered that the original petition of the Peoria and Pekin Union 
Railway Company, filed herein July fourteenth, A. D. 1881, and the 
supplemental petition of said party filed herewith, together with a 
statement of account, be and the same is hereby, referred to Henry 
W. Bishop, master in chancery of this court, to take such proof 
thereon as may be submitted to liim by the parties in interest, and 
to report the same to this court, together with his conclusions thereon, 

at an early day. 
46 It is further ordered that the evidence already taken upon 
the petition ‘filed July fourteenth, A. D. 1881, shall be con- 
sidered as taken hereon. 


47 Afterwards, to wit, on the twenfieth day of July, A. D 
1883, came Henry W. Bishop, one of the masters in chancery 
of this court, and filed in said clerk’s office his report in said entitled 
cause; which said report is in the words and figures following, to 
wit: 
Master’s Report. 


In the Circuit Court of the United States for the Northern District 
of Illinois. 


FARMERS LOAN & Trust COMPANY 
vs. 
CHICAGO, PEKIN & SOUTHWESTERN RAILROAD CoMPANY. 


In the matter of the claim of the Peoria and Pekin Union Railroad 
Company. 


To the Honorable Thomas Drummond, judge, ete.: 

This petition asks for compensation from the Chicago, Pekin & 
Southwestern R. R. Co. for the use of its tracks from Pekin to Pe- 
oria and the terminal facilities at the latter point for a period com- 
mencing February 1, 1881, and ending March 1, 1882. 

During the year 1879 arrangements were made between S. B. 
Reed, receiver of the respondent road, and the petitioner’s road, then 
known by another name; and again, another arrangement between 

A. L. Hopkins, receiver of the same road, then known as the 
48 Peoria & Springfield railroad, and S. B. Reed, commencing 
February 9, 1881, for the use of the latter’s track from Pekin 
to Peoria and its terminal facilities at the latter place, upon terms 
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hereafter referred to, which arrangement is shown by the testimony 
to have continued until the Peoria & Springfield road was leased 
to the petitioner, The Peoria and Pekin Union R.R.Co. After this 
lease was made the respondent was notified of it and requested to 
pay for the track, rental and terminal facilities, the same sum that 
was required and received of other roads enjoying the same privi- 
leges. 

From this time the receiver remained in this use until March 1, 
1882, when, no definite understanding having been made between 
the parties, the receiver withdrew from any further use of these 
privileges. During the time, however, that he remained in posses- 
sion he paid upon account the sum of $17,537.84, which was credited 
to him, and it is now claimed that there is still due for the balance 
of rent and charges the sum of 8$16.231.55. upon the basis of 
charges made to other railroads who were in joint occupation of the 
property. ‘The money which was paid by the receiver satisfied all 
the charges except the rental, but leaving the sum of $8,143.45 to 
be applied in part payment of that item of charge. It is claimed, 
and the testimony seems to justify the claim, that the charges mak- 

Ing up this account were at the same rate as those made to 
49 and paid by other roads in their proper relative proportions, 

and 1s the same charge which the receiver was notified to 
pay in case he remained in use of petitioner’s property after the 1st 
day of February, 1881. 

The testimony of Mr. John B. Cohrs, which is herewith returned, 
furnishes the information from which these results are derived and 
refers for specific details of accounts and contract engagements to 
the exhibits which are thereto attached. 

This testimony and these exhibits show the extent of the use of 
the petitioner’s road by the defendant, and the contracts which are 
referred to in connection with the testimony are useful in showing 
the basis of what is contended to be the implied engagement of the 
receiver extending over the period of this accounting, which, it is 
insisted, was the same sum required of the other roads. 

[t is claimed upon the part of the petitioner that in the absence 
of the renewal of any of the old engagements between the parties 
(before using petitioner’s property), and in view of the fact that the 
receiver was required to pay the same sum as the other roads as a 
gross rental in case he continued to use the property, that his re- 
maining thereafter was an implied acquiescence in the required 
terms. No testimony has been introduced to show that these terms 
are not reasonable, except by comparison with what has been pre- 

viously paid and the amount of business done by the respond- 
o0 ent road during this time as compared with that of the other 

roads referred to, and upon that basis it is insisted that the 
payments which have been already made satisfy petitioner's claim 
in full. There is nothing, however, before me which enables me to 
report the amount of compensation which the petitioner should 
have except as the result of the conditions upon which the receiver 
continued to use the property after the attempted making of a con- 
tract between the partjes resulting in the notice referred to. 


a * 


28 THE PEORIA & PEKIN UNION RAILWAY COMPANY VS. 


I therefore find from these relations and the implied undertaking 
upon the part of the receiver, arising from them, that there is due 
and owing from the defendant railroad to the petitioner upon the 
accounts between them as claimed by the petitioner the sum of 
$16,251.55. 

If, however, the court should be of the opinion that there was no 
obligation upon the part of the defendant company to pay for this 
use the sum required of it, after notice to abandon any farther 
unless these terms were accepted, and that the arrangement between 
the petitioner and the other railroad furnish no basis of charge be- 
tween these parties, and that the defendant should be required to 
pay no more than it paid for the same privileges during the prior 
time referred to, then and in that case | find that the account has 
been satisfied by the payments already made and that there is noth- 

ing due the petitioner herein. 
51 Respectfully submitted, 


HENRY W. BISHOP, 
Master in Ch’y. 
Dated July 20, 1883. 


Endorsed: Filed Jul. 20,1883. W. H. Bradley, clerk. 


Afterwards, to wit, on the eighteenth day of August, A. D. 1883, 
came A. H. Crocker, receiver of the Chicago, Pekin and South west- 
ern railroad, and filed in said clerk’s office his exceptions to the 
master’s report in said entitled cause; which said exceptions are in 
ihe words and figures following, to wit: 


-” 


o2 Exceptions to Master’s Report. 
United States Circuit Court, Northern District of Illinois. 
FarMERS LOAN AND Trust CoMPANY ) 
v8. ( 
CHICAGO, PEKIN AND SOUTHWESTERN RAILROAD 
COMPANY. 


In Chancery. 


In the matter of the claim of the Peoria and Pekin Union Railway 
Company. 


And now comes A. H. Crocker, receiver of the Chicago, Pekin and 
Southwestern’ railroad, and excepts to the report of Henry W. 
Bishop, Esq., master in chancery, upon the claim of the Peoria and 
Pekin Union Railway Company, filed herein on the 20th day of 
July, 1883, and for ground of exception shows— 

I. The master erred in stating that during the year 1879 arrange- 
iments were made between 8. B. Reed, receiver of respondent road, 
and the petitioner’s road, when in fact the arrangements referred 
to was made long before S. b. Reed was appointed receiver of the 
Chicago, Pekin and Southwestern Railroad. 

Ii. The master erred in stating that an arrangement was made 
between A. L. Hopkins, receiver, and S. B. Reed, receiver, commenc- 
ing February 9th, 1881, for the use of the track of the Peoria and 
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Springfield railroad between Peoria and Pekin, when in fact 
53 the petition in this matter asks for payment from Feb’y Ist, 
1881, and denies tle existence of any contract. 

III. ‘The master erred in not finding that the respondent was re- 
stricted in the use and enjoyment of the same rights and privileges 
accorded to other roads by the Peoria and Pekin Union Railway 
Company, as is shown by the evidence, and as was agreed by the 
Peoria and Pekin Union Railway Company with 8. B. Reed, receiver, 
when said Reed was permitted to continue in the use of the Peoria 
and Pekin Union railway tracks. 

[V. The master erred in stating that the recelver remaining in 
the use of the Peoria and Pekin Union Railway tracts after Febru- 
ary Ist, 1881, was an implied acquiescence in the terms of the con- 
tracts made with the other roads, when in fact the receiver continued 
in the use of the Peoria and Pekin Union railway tracks by an 
agreement which is set forth in his petition and is a part of the 


— 


evidence in this case. 
V. The master erred in finding that there was due the petitioner 
the sum of $15,231.55 or any other sum. 
VI. The master erred in not finding, on the quantum meruit rule, 
that the receiver had paid all that the services rendered were worth. 
A. H. CROCKER, Receiver, 
By F. E. HINCKLEY, Att'y. 


Kndorsed: Filed August 18, 1883. Wm. H. Bradley, clerk. 


o4 Afterwards, to wit, on the thirteenth day of November, in 
the adjourned October term of said court, A. D. 1883, in the 

record of the proceedings thereof in said entitled cause, before Hon. 

Thomas Drummond, circuit judge, is the following entry, to wit: 


> 


] 
Ord: 
FARMERS LOAN AND Trust COMPANY 
Us. 


CHICAGO, PEKIN AND SOUTHWESTERN RAILROAD 
CoMPANY et al. 


-In Chancery. 


te te ad 


On the intervening petition of the Peoria and Pekin Union Railway 
Company. 


This case having been heretofore argued by the counsel of the re- 
spective parties on the exceptions taken to the master’s report and 
the pleadings, proofs, and exhibits in the cause, and having been 
considered by the court and the court, being of the opinion that there 
was no obligation on the part of the defendant railroad company 
from the time when a demand was made upon the defendant rail- 
road company by the petitioner for com] nsation to pay for the use 
of the tracks from Pekin to Peoria and the terminal facilities at the 
latter point until the time when the receiver of the Chicago, Pekin 

and Southwestern Railroad Company quit doing business 
55 with Peoria, at the same rates that the other railroad com- 
panies referred ,to in the pleadings and proofs were paying 


‘? 
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for the use of the same, but that the defendant railroad company 
had the right to pay for the use of the same according to the rates 
which it had previously paid for the use of the tracks from Pekin to 
Peoria and the terminal facilities at the latter point, and the said 
payment having been made according to said last-named rates, and 
that the petitioner is not entitled to a decree for any part of the 
compensation demanded in its petition; and it is therefore ordered 
and adjudged that the said petition be dismissed with costs, and 
that the alternative in the master’s report, in conformity with this 
opinion, is confirmed, and that part which is not in conformity with 
the opinion of the court is not confirmed, without regard ‘to the 
manner or form of the particular exceptions which have been filed 
to the said report. 

And the petitioner prays an appeal to the supreme court, which 
is allowed on its giving bond accordirg to law. 


o6 On the same day, to wit, on the thirteenth day of Novem- 

ber, A. D. 1883, there was filed in said clerk’s office an appeal 
bond in said entitled cause; which said appeal bond is in the words 
and figures following, to wit: 


Appeal Bond. 


Know all men by these presents that we, The Peoria and Pekin 
Union Railway Company and Columbus R. Cummings, are held 
and firmly bound unto tue Farmers’ Loan and Trust Company of 
New York, for the benefit of itself and all parties concerned, in the 
penal sum of five hundred dollars ; for the paymentof which, well and 
truly to be made, the said Peoria and Pekin Union Railway Com- 
pany binds itself, its successors, and assigns, and the said Columbus 
R. Cummings binds himself, his heirs, executors, and administrators, 
jointly and severally and firmly by these presents. Sealed with our 
seals and dated at Peoria this twenty-seventh day of November, A. 
D. 1883. , 

The condition of the above obligation is such that whereas the 
above Farmers’ Loan and Trust Company and others, in the suit 
hereinafter named, did, on the thirteenth day of November, A. D. 
1883, at a term of the circuit court of the United States for the 

northern district of Illinois, then being holden within and 
o7 for the northern district of Illinois, obtain a decree against 

the above-bounden Peoria and Pekin Union Railway Com- 
pany for costs of suit in the matter of the intervening petition of 
said Peoria and Pekin Union Railway Company filed in the suit of 
the said Farmers’ Loan and Trust Company against the Chicago, 
Pekin and Southwestern Railroad Company and others, from which 
decree the said Peoria and Pekin Union Railway Company has 
prayed for and obtained an appeal to the Supreme Court of the 
United States: 

Now, if thesaid Peoriaand Pekin Union Railway Company shall 
duly prosecute said appeal, and shall moreover pay the amount of 
the judgment, costs, interest, and damages rendered and to be 
rendered against it in case the said decree shall be affirmed in the 
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said Supreme Court, then the above obligation to be null and void ; 
otherwise to remain in force and virtue. 


[ SEAL. | PEORIA & PEKIN UNION R’Y CO., 
sy C. R. CUMMINGS, V. P. | SEAL. | 
C. R. CUMMINGS. | SEAL. | 
Attest: R. A. BUNKER, Sec’y. 


Endorsed: Approved Nov. 28,1883. Thomas Drummond. Filed 
Nov. 28, 1883. W. H. Bradley, elk. 


58 Afterwards, to wit, on the fourteenth day of December, A. 
D. 1883, there was filed in said clerk’s office a stipulation in 
said entitled cause; which said stipulation is in the words and figures 


following, to wit: 


59 Stipulation. 


In the Circuit Court of the United States for the Northern District 
of Illinois, of the July Term, A. D. 1885. In Chancery. 


FARMERS LOAN AND Trust COMPANY 


| 
v's. | Bill to foreclose first 
CuIcaGo, PEKIN AND SOUTHWESrERN RaliL-{ mortgage. 
ROAD COMPANY et al. 
FARMERS’ LOAN AND TRusT CoMPANY 
vs. | Bill to foreclose sec- 
CHICAGO, PEKIN AND SOUTHWESTERN RalIL-{ ond mortgage. 
ROAD CoMPANY et al. | } 


In the matter of the intervening petition of the Peoria and Pekin 
Union Railway Company in above-entitled cause. 


The said court having denied the intervening petition of the said 
Peoria and Pekin Union Railway Company in the above-entitled 
cause and the said petitioner having taken an appeal from its de- 
cision to the Supreme Court of, the United States, and it being de- 
sired by the solicitors of the respective parties that the record to be 
sent to said Supreme Court shall not be encumbered with a full 

transcript of the pleadings in said original causes between 
60 said Farmers’ Loan and Trust Company and said Chicago, 

Pekin and Southwestern Railroad Company et als., therefore, 
for the purpose of abbreviating the same, it is stipulated and agreed 
by and between the said solicitors as follows, viz: 

First. That on the 30th day of October, A. D. 1877, the said 
Farmers’ Loan and Trust Company filed a bill in said circuit court 
of the United States for the northern district of Illinois for the pur- 
pose of securing a foreclosure of the first mortgage or trust deed 
given to said company to secure bonds amounting to the sum of 
$1,000,000.00, together with interest claimed to be due thereon, 
which mortgage or trust deed was recorded in 1871. 

Second. That upon the filing of said bill a receiver was appointed 
by the said circuit court to take charge of all and singular the 


} 


ae i 
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property and effects of the said Chicago, Pekin and Southwestern 
Railroad Company, and that he took possession of the same and has 
been in possession ever since. 

Third. That in the month of August, A. D. 1879, the said Farmers’ 
Loan and Trust Company filed a supplemental bill in said cause for 
the purpose of having a foreclosure of a second mortgage or trust 
deed given to it by said Chicago, Pekin and Southwestern Railroad 

Company to secure the sum of $750,000 and interest, which 
61 said mortgage or trust deed was recorded in 1876. 

Fourth. That issue was joined on both bills so filed by said 
Farmers’ Loan and Trust Company and the causes referred to the 
master in chancery of said court, who took testimony in relation 
thereto and made his report to the court on the 3lst day of Decem- 
ber, 1880. and that on the 17th day of March, A. D. 1881, the court 
rendered a decree in said cause finding, atnong other things, as fol- 
lows: “And the court finds, adjudges, and decrees that the prayer 
of said bill so filed praying for the foreclosure of said first mortgage 
or trust deed and the sale of the property and franchises mentioned 
and described therein be, and the same is hereby, denied ; but the 
said bill is retained as a pending bill to protect the equities of the 
parties claiming under said first trust deed or mortgage in such way 
and manner as they may be advised. 

“ And the court further finds, adjudges, and decrees that there was 
at the time of the filing of the master’s report as aforesaid and now is 
due to the Farmers’ Loan and ‘Trust Company, as trustee, and un- 
paid upon the said bonds issued underand pursuant to and secured 
by the said second mortgage or trust deed executed by the said de- 
fendant, The Chicago, Pekin and Southwestern Railroad Company, 
to the complainant, as trustee, for principal, the sum of seven hun- 

dred and fifty thousand dollars and two hundred and ten 

62 thousand dollars fer interest, making the whole amount due, 

7 secured and unpaid on said bonds and mortgage, the sum of 
nine hundred and sixty thousand dollars.” 

“The court further finds, adjudges, and decrees that the said de- 
fendant, The Chicago, Pekin and Southwestern Railroad Company 
was at the time of the filing said amended and supplemental bill 
and now is insolvent, and that its property is not sufficient to pay 
the amount found due and unpaid on the bonds issued under and 
pursuant to the said second mortgage, and also the amount secured 
and unpaid on the bonds issued under said first mortgage, and there- 
fore it is further ordered, adjudged, and decreed that the defendant, 
The Chicago, Pekin and Southwestern Railroad Com»any, pay to the 
Farmers’ Loan and Trust Company, as trustee, for the benefit of said 
second-mortgage bondholders, the sum of nine hundred and sixty 
thousand dollars and interest thereon from November Ist, 1880, 
within ten days from the entry of this decree, and in case default is 
made by said Chicago, Pekin and Southwestern Railroad Company 
in making such payment within the time aforesaid it is further or- 
dered, adjudged, and decreed that the said second mortgage or trust 
deed be fureclosed by a sale at public auction of the property and 
franchises mentioned and described in suid mortgage or trust deed.” 


om 
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63 Fifth. That under and by virtue of said decree a sale of the 

property and effects of said Chicago, Pekin and Southwestern 
Railroad Company was made by the master in chancery on the 30th 
day of May, 1881, for the sum of $750,000.00, and the purchaser paid 
into court the sum of $50,000.00 and the balance of the bid in said 
second-mortgage bonds, in accordance with permission given thereto, 
as set out in the sixth clause of said decree, as follows, to wit: 

And it is further ordered, adjudged, and decreed that in case the 
owner or holder of said second-mortgage bonds shall become the 
purchaser at such sale said purchaser, after paying to said master 
said sum of $50,000.00 and such additional sum of money as may 
be required py the court, and which is to be subject to the order of 
the court, may, in lieu of so much cash, deliver to said master an 
amount of said second-mortgage bonds equal to the balance of his 
bid, in case his bid shall not exceed the amount due and unpaid on 
said bonds and coupons as aforesaid, and in such case said master 
will not be required to deliver to said Farmers’ Loan and Trust 
Company the amount of bonds so received by him, but shall de- 
liver the same to the president of the Chicago, Pekin and South- 
western Railroad Company. 

Sixth. That said sale was confirmed by the court in the 

64 month of ¢ ctober, 1SS1, but, owlng to a modification of the 
decree made on the 29th day of April, 1881, the deed has not 

been delivered to the purchaser, said modification being as follows: 

“It is ordered by the court that the decree entered herein on the 
seventeenth day of March, A. D. 1881, during the present term, none 
of the parties objecting thereto, be so far modified as to declare that 
the deed of conveyance therein referred to by the master to the pur- 
chaser or purchasers shall not be delivered nor posession of the said 
railroad taken until the same is authorized by a special order of the 
court, after the confirmation of the sale,” and that no order has yet 
been made directing the deed to be delivered to the purchaser and the 
property is still in the possession of and being operated by a receiver. 

Seventh. That in June, 1881, the said Farmers’ Loan and Trust 
Company filed another supplemental bill alleging a default under the 
first mortgage or trust deed, and that in the month of August, 1851, 
a decree of foreclosure was rendered thereon finding that there was 
$1,000,000.00, besides interest, due and directing the sale of the prop- 
erty, and that said decree is still in force, but no sale has as yet been 
made under it. 

It is further stipulated and agreed that in preparing the record 

on the appeal taken to the Supreme Court of the United States 
Go by said intervening petitioner the clerk of said circuit court 

of the United States shall incorporate the foregoing stipula- 
tion of facts in lieu of the pleadings and decrees in the above-entitled 
cause, except those upon said intervening petition. 

Dated at Chicago, Illinois, this 10th day of December, A. D. 1883. 
JOHN B. COHRS anp 
J. S. LEE, 

For Intervening Petitioner. 
GEO. W. COTHRAN, 
o—210 Solicitor for the Respondents, 
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Endorsed: Filed Dec. 14, 1883. Wm. H. Bradley, clerk. 


66 On the hearing of said cause the certificate of evidence in 
said cause was filed in said clerk’s office,and is in the words 
and figures following, to wit: 


Certificate of Evidence. 
Deposition of John B. Cohrs. 


UNITED STATES OF AMERICA, Bs 
Northern District of Illinois, | ~° 


In the Circuit Court of the United States for the Northern District 
of Illinois. 


FARMERS LOAN AND Trust COMPANY 
v8. 


CHICAGO, PEKIN AND SOUTHWESTERN R’y Co. 


The Peoria and Pekin Union Railway Company, which I shall 
hereafter call the P.& P. U. R’y Co., isa corporation organized under 
the laws of the State of Illinois, on the 28th day of September, 1880, 
and its capital stock is owned equally by the Wabash, St. Louis & 
Pacific R’y Co., the Indiana, Bloomington & Western Railway Co, 
The Peoria, Decatur & Evansville Railway Co., and the Peoria & 

Jacksonville-R’y Co., and 1s inalienable by those companies, 
67 so made for the purpose of preventing any transfer of the 
stock that would impair the rights of the lessee roads.: 

I was vice-president of the P. & P. U. R’y Co. and its general 
counsel from its organization until March, 1883, and am familiar 
with its business and operations during that period. 

A copy of the contract between the P. & P. U. R’y Co. and the 
four above-named roads, as lessees, I attach to my deposition and 
mark “ Exhibit A.” The same contract was offered to the receiver 
of the Chicago, Pekin and Southwestern Railway Company, except 
as to the ownership of the stock or representation in the board of 
directors. 

The claim of the P. & P. U. R’y Co. under this application covers 
the period of thirteen months from February Ist, 1881, to March 
1,1882. At the time of the organization of P.& P. U. R’y Co. the 
C. P. and S. W. R’y Co. was being operated by 8. B. Reed as receiver. 
On March 10th, 1879, an arrangement had been made by the re- 
ceiver of the C., P. and 8. W. R’y Co. with the then Pekin, Lincoln 
& Decatur railroad, lessee of the Peoria & Springfield railroad, for 
the privilege of hauling its own cars with its own engines over the 

main track of the P. &S. railroad between Peoria and Pekin, 
68 and a copy of which agreement is hereto attached, marked 

Exhibit “ B.” That lease was only during the mutual agree- 
ment of the parties, as will be seen by the exhibit. 

Some time in 1879 the lease of the Peoria & Springfield railroad 
to the P., L. & D. railroad terminated, and the P. & S. R. R. was 
operated by its receiver until about the lst day of February, 1881, 
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and by an arrangement between Mr. A. L. Hopkins, the receiver of 
the Peoria & Springfield railroad, and Reed, as receiver of the C., P. 
& 8S. W. RK. R. Co., the price for loaded freight cars moved by the ns 
P. & S. W. over the tracks of the P. & S. was raised to $2.50 per 
car, the other prices remaining as stated in Exhibit “B;” under 
that arrangement the C., P.&S. W. continued to move its trains over 
the P. & S. tracks until the P. & S. railroad was leased to the Peoria 
& Pekin Union Railway Company. 

At the December term, 1880, the circuit court of Peoria county, 
Illinois, authorized the receiver of the Peoria & Springfield railroad 
to lease that property to the Peoria & Pekin Union Railway Com- 
pany, and on the Ist day of February, 1851, said lease was made, to 

begin February 1, 1881, and a copy of which lease is hereto 
OU attached, marked “C.” After the making of the lease above, 

and before and after February Ist, 1881,-Mr. Reed, the re- 
eceliver of the C.. P. & S. W. R. R. Co. was notified of the lease and 
notified that he would not be allowed to use the Peoria & Spring- 
field railroad main track or its Peoria facilities, except upon the 
same terins as were accorded to other lesse 5, as stated In section 8 
of “ Exhibit A:” that, owing to the limited control of Mr. Reed, as 
such receiver, and the impossibility of his acting upon the propo- 
sition, except by order of the United States circuit court for the 
northern district of Illinois, and in order that the business of his 
road should not be impeded by Summary W ithdrawal of his entrance 
into Peoria and use of Peoria terminal facilities, Mr. Reed, by agree- 
ment with the P. & P. U. R’y Co., was given all the facilities of a 
lease under said Exhibit “A” pending a final determination as to 
the acceptance of the proposition of the P. & P. U. R'y Co. But 
Mr. Reed always understood that the P. & P. U. R’y Co. was pro- 
hibited by its contract with the other roads from allowing him to 
use its track or its terminal facilities upon any other or different 
terms than were paid by the other lessee roads. Negotiations be- 

tween Mr. Reed, as such receiver, and the P. & P. U. R’y Co. 
10 resulted in an agreement that Mr. Reed should present to 

Judge Drummond a petition, which he did present on March 
28th, 1881, and that, awaiting the decision of Judge Drummond 
thereon, the C., P. & S. W. continued to have all the facilities and 
use of the tracks and property owned or leased by the i‘? W P. U, 
R’y Co. the same as though he had executed said contract marked 
Exhibit “A,” and he so continued until March Ist, 1882, when, no 
decision having been made by Judge Drummond, and the receiver 
of the C., P. & S. W.sand P. & P. U. R’y Co. failing to make any 
agreement, the receiver ceased to use the property of the P. & P. U. 
R’y Co. 

On July 14th, 1881, the P. & P. U. R’y Co. filed its intervening 
petition herein, and on May 24th, 1882, filed its supplemental peti- 
tion, upon which an order was made referring the whole matter upon 
said petition to Henry W. Bishop, master in chancery, to take and 
report the evidence and his conclusions thereon; that Mr. Reed, as 
receiver of the C., P. & S. W., had paid to the P. & P. U. R’y Co. the 
sum of $17,537.84. The monthly statements of account of the P. & 
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P. U. R’y Co. for the thirteen months from February Ist, 1881, to 

March Ist, 1882, for rental and other charges, aggregating 
71 $33,769.38, are shown on exhibits hereto attached, marked 

numbers 1, 2, 3,4, and A to V, both inclusive, and are cor- 
rect, as provided for by : said contract marked Exhibit A, and the 
same as was paid by the lessee roads, except the maintenance ch: arges 
are in proportion to wheelage, and the amounts paid by the receiver 
of the Chicago, Pekin & Southwestern railroad, as shown above, are 
to be deducted from the amount claimed to be due tothe P. & P. U 
R’y Co. During the thirteen months in question there were taken 
in and out of Peoria over the main tracks of the P. & P. U. R’y Co. 
by the lessee roads and by the C., P. & S. W. road the number of 
ears and of the kinds of follows: 


; | , = ass. & bag. 
Road. Loaded freights. | Empty freights. Pass. & bag 


curs. 
ff Se ) a snes tenant enmnii 90,094 24,443 12,894 
ibis dkiisee ela tein dihlaaiiacniast 7,990 | 8,061 3,156 
oe g291 | 56,836 
i I ib atcieeshiti ieee: stamnien: «nie 16,110 6,418 | 3,424 
ie er. a elt dette etneniicneiins 6,014 2,484 | 1,355 


During the thirteen months in question the lessee roads named 
in said “ Exhibit A” have paid in the fixed rental charges and for 
the services specified in said Exhibit A as follows : 


Switching & mainte- 


toad. rental. , 

Road Rental nance & handling mdse. 
ee 117,583 48 
SEE pucioal a 24,375 38,924 95 

hes AEE SRE AI en ee 24.375 60,058 91 
EE eee 49 581 52 

72 The Peoria & Springfield railway, over which the C., P. & 


S. W. had been moving its trains up to February, 1881, ran 
between Peoria and Pekin upon the east side of the Illinois river, 
crossing the river at Lower Peoria, and was possessed of fair terminal 
facilities in Peoria. The P. & P. U. R’y Co., by purchase, had ac- 
quired all the terminal facilities in Peoria of the Peoria, Pekin & 
Jacksonville railroad, and also the line of that road from Peoria to 
Pekin upon the west side of the Illinois river, crossing that river 
nearly opposite Pekin, and the P. & P. U. had also acquired all the 
terminal facilities in Peoria of the Wabash Railway Company, and 
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by the lease aforesaid had acquired the P. & S. railroad and its ter- 
minal facilities, and had added at its own expense largely to its ter- 
minal facilities in Peoria. The Chicago, Pekin and Southwestern 
railroad, instead of being restricted to the P. & S. railroad and its 
terminal facilities in Peoria, was admitted to all the tracks and 
facilities owned or possessed by the P. & P. U. R’y Co., and Mr. Reed 
paid, in accordance with the stipulations of the contract marked 
exhibit “A,” all the terminal charges of the P. & P. U. R’y, 
leaving unsettled only the fixeu rental—that is, we applied the 

payment made by him in that way, and no distinction was 
io made between the C., P. & S. W. and the other lessee roads: 

we treated the C., P. & S. W. in all respects, so far as I know, 
as though it were a lessee of our property. In fact, shortly after the 
P. & P. U. R’y Co. leased the P. & S. railroad the bridge of the latter 
road across the Illinois river broke down, necessitating its complete 
rebuilding, and the use of that road by trains of the C., P. & S. W. 
was impossible, and so remained until after January Ist, 1882. 
During that time the P. & P. U. R’y Co. treated the C., P. & 8S. W. 
as one of its lessees and allowed its trains to be moved and its busi- 
ness transacted over the tracks of the P. & P. U. R’y upon the 
wesi side of the river, between Peoria and Pekin. 

A contract similar to Exhibit “A” was made with the receiver of 
the Illinois Midland Railway Company, under which the Midland 
railway paid the P. & P. U. a fixed rental of $15,000 per annum, 
besides terminal charges, for an entrance into Peoria, though it used 
none of what is known as the main tracks of the P. & P. U. R’y Co. 
between Peoria and Pekin. The reason of this deduction was that 
the Midland railway used none of our main tracks between Peoria 

and Pekin, and the $13,000, the fixed charge to them, was 
74 simply for the entrance into Peoria, and paid the same terminal 
charges as the other lessee roads. 

It was supposed when Mr. Reed filed his petition before Judge 
Drummond that the judge would decide in a short time whether 
Mr. Reed should pay the P. & P. U. R’y Co. the fixed rental speci- 
fied in the contract marked Exhibit “A,” and if the judge decided 
that the C., P. & S. W. should not pay that rental, then Mr. Reed 
should retire from our tracks; if the judge authorized him to pay 
the fixed rental, then a contract similar to Exhibit “A” would be 
executed, to continue during the receivership, the judge having 
stated that he would not authorize a contract which should extend 
beyond the receivership. 

Judge Drummond some time, I think, in December, 1881, or early 
in 1882, finally declined to decide upon Mr. Reed’s petition and 
the briefs submitted, and said to me that unless the receiver of the 
C., P. & S. W. settled with the P. & P. U. R’y Co. by March Ist, 1882, 
we might shut them off from our tracks. We gave notice to that effect 

~to Mr. Reed. the receiver of the C., P. & S. W., and he declined 
70 to pay ; the C., P. & S. W. was shut off from our tracks. 
| don’t remember that I ever reduced to writing with Mr. 
Reed the terms of his petition to Judge Drummond. Mr. Reed 
claimed that he had no authority as receiver to execute the contract 
} 
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“A,” but that he would present a petition to Judge Drummond for 
his action in the premises, and that pending the judge’s decision he 
should use all of our terminal facilities and pay all terminal charges, 
and for the use of the main track between Pekin and Peoria should 
pay as he had been paying prior to February Ist, 188l1—Judge 
Drummond’s decision, when made, to relate back to February Ist, 
1881, and cover the period up to the decision—but it was expressly 
stated in the verbal agreement between Mr. Reed and myself that 
he had no authority to aliow him to use our tracks —— apen the 
same terms as were paid by the other lessee roads, viz., $22,500 per 
annum for the use of the main tracks, and the terminal charges as 
specified in the contract, and in Mr. Reed’s petition to the court it is 

recited that he was to have the rights of the Peoria and Pekin 
76 Union railway tracks that were given to the lessees within 

the eighth section of the contract between the Peoria & Pekin 
Union Railw: ay Company and the lessees ; and the eighth section of 
that contract referred to in Mr. Reed’s petition specifically prohibits 
the P. & P. U. R’v Co. from giving any other road the same facilities 
that were given to the named lessee roads at any less price than 
those roads paid. 

And it was also agreed and understood between Mr. Reed and 
myself that he should pay all the terminal charges that the lessee 
roads paid, as specified in that contract, and the only thing that was 
referred to Judge Drummond for his decision was whether Mr. Reed 
should use our tracks by paying us the fixed rental of $22,500 or 
not, as | understood it. I don’t see that Mr. Reed’s petition was ever 
filed in this cause. This will be seen by reference to Mr. Reed’s 
petition, which was presented to Judge Drummond, but never filed 
in this cause, a copy of which I attach to my deposition.. We allowed 
Mr. Reed the use of our tracks under that arrangement as a favor, 
so as not to summarily interfere with the business of his road, not 

that he had any right upon those tracks, nor did Mr. Reed 
77 ever claim that he had any right. We claimed, and claim 

now, that the property was ours. We did not seek to com- 
pel Mr. Reed to use it. He was free to decline to use it, but that we, 
as owners or lessees of the property, had the right to fix the terms 
upon which we would allow others to use our property. If they did 
not want it upon those terms they need not take it, but if they wanted 
to use, and used it, that they must pay our price, and upon that 
theory alone | submitted the case to Judge Drummond upon Mr. 
Reed’s petition, supposing, as no doubt did Mr. Reed, that the judge 
would speedily determine that we should have our contract of rental 
or that the Chicago, Pekin & Southwestern railroad should cease 
using our tracks and property in Peoria and between Peoria and 
Pekin. Under this arrangement Mr. Reed ceased to pay to the 
Wabash Railway Company the terminal charges—charges for the 
use of the depot and a portion of the ticket agent’s salary—which he 
had up to that time been paying to the Wabash Railway Company 
in Peoria, inasmuch as we had acquired all the Wabash facilities 
in Peoria and rendered those services to the Chicago, Pekin & South- 
western Railway Company under our lease, charging for them 
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78 to him under that lease the same as we charged to the other 
lessee roads. 

Our account against the Chicago, Pekin & Southwestern, summar- 
ized, is as follows: 


370 00 


i $94 375 
IID oicicinsnsuisinisiialcieitii ta iiaaeariniititrininaraticeaepnaiipiaiiiie cea 3,433 37 
rE I a eincrciind ccna ernentnitninnipeuiiwiieiee, ae 
LA LER AE PR 601 12 
ROD GEE ncuncnccneineiiinneen penieeunnnndbied 41 O09 
TI wii atiiniensnannsan-tivancunanceneiline: a an 


Mr. Reed,or the C., P. & S. W. railroad, has paid $17,537.83, which 
pays the following charges: 


Handling merchandise_---.------ eM a 
Shop a nab eheeais ahehiiandpeienen teentnen deeded 41 OY 
RR RIO es Ui e  e a  a ‘enn eiilatiialie 3,433 37 
I on cidtcis ited SEES EA venapetateiniaemniia aia 9,018 80 
ANG PAYS WHEW TO TONG c.ce sene cocc cece cusimennl 8,143 45 


Leaving a balanee due us on rental of $16,231.55. We never 
agreed that the rental should be fixed upon any wheelage basis or 
basis of business done, or that Mr. Reed should pay anything else 
except the rental fixed by the contract—$22,500 a year—to be paid 
in monthly payments. 

I attach an itemized statement of our accounts from February 1, 
1881, to Mareh 1, 18582, inclusive, marking them as Numbers 1, 2 
3, and 4, and from “A” to “ V,” both inclusive, and all of which is 
shown upon the paper marked X, entitled “Statement of general 

account. 
79 I want to say, to avoid any misunderstanding, that Mr. 

Reed filed the petition, a copy of which is attached to my 
deposition, before Judge Drummond, in accordance with an under- 
standing and agreement between Mr. Reed and myself that he 
should file it for the purpose of getting Judge Drummond’s authority, 
and at that time I was vice-president and veneral counsel of the 
Peoria & Pekin Union Railway Company and had charge of those 
loatters for that company. 

JOHN B. COHRS. 


Subscribed and sworn to before me this 18th day of July, 1883. 
H. W. BISHOP, 
Master in Ch’y. 


Sg A RC et AiR a 


ae ee ee 


et ee: aggre timo tne “at 


40 THE PEORIA & PEKIN UNION RAILWAY COMPANY VS. 


80 Copy. 
EXHIBIT. 
UnitTeD States or America, Northern District of Illinois: 


In the Circuit Court of the United States for said District. In 
Chancery. 


Farmers LOAN AND TRusT COMPANY 
v8. 
CHicaGo, PEKIN AND SOUTHWESTERN RAILWay Co. 


To the Hon. Thomas Drummond, judge of said court. 

The petition of Samuel B. Reed, receiver in the above-entitled 
cause, respectfully represents— 

That as such receiver he has been and now is using and occupy- 
ing the Peoria and Springfield railroad from Peoria to Pekin as 
part of the line of the Chicago, Pekin and Southwestern railroad 
to Peoria, and has also been paying to the Wabash Railway Com- 
pany certain terminal charges for handling freight and a propor- 
tion of rent of depot and for passenger agent at Peoria. 

That on February Ist, A. D. 1881, all the railway tracks 

81 between Peoria and Pekin, together with all the terminal 

facilities in Peoria and Pekin used by your receiver became, 

as your receiver is advised, the property of the Peoria and Pekin 

Union Railway Co., which company now proposes to make an 

arrangement with your receiver for the continued use of the track 

from Pekin to Peoria and for all necessary terminal facilities in 
Peoria. : 

That your petitioner has been in negotiation with the managers 
of the said Peoria and Pekin Union Railway Co. concerning the 
terms and conditions of such continued use, but has been unable to 
agree with said managers concerning the same. 

That because of such failure to agree upon said terms and con- 
ditions the parties have mutually made the following agreement, in 
substance, to wit: 

“Chicago, Pekin and Southwestern Railway Co. to have the (same) 
rights of the Peoria and Pekin Union railway tracts that are given 
to the several lessees within the eighth section of the contract between 
the Peoria and Pekin Union Railway Co. and the lessees, and the 
Chicago, Pekin and Southwestern Railway Co. to pay for the termi- 

nal services and facilities the same the lessees pay, the fixed 
82 charge per month to be determined by Judge Drummond on 

an application to be made to him for that purpose by the re- 
ceiver of the Chicago, Pekin and Southwestern railway upon notice 
to the Peoria and Pekin Union Railway Co., and to be made within 
thirty (30) days from March 15th, A. D. 1881; such fixed charge 
to be made, when determined by Judge Drummond, from February 
ist, A. D. 1881, and until such determination the Chicago, Pekin 
and Southwestern Railway Co. to pay charges as now made; residue, 
if any, to be paid when Judge Drummond shall so determine.” 
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Wherefore your petitioners pray that your honor will examine 
into the matter and determine for your receiver the rental to be 
paid by him to said Peoria and Pekin Union Railway Company. 


And as in duty bound your petitioner will ever pray, Xe. 
S. B. REED, Receiver. 
LOREN GRANT PRATT. 
Solicitor for Recs 4 _. 
STATE OF ILLINOIS, ie 
Northern District 0} lilinois., County of ook, } 7" 
S35 Samuel B. Reed. recelver of the ( ‘hicagco. Pekin and South- 


western railway, being first duly sworn, says that he has 
heard read the foregoing petition by him above subscribed and 
knows the contents thereof, dl that the same Is true as deponent 
verily believes; and further says not 


S. B. REED. 


Subscribed and sworn to before me this 28th day of March, A. D. 
LSS1. 
[ SEAL. | CHARLES B. McCOY, 
Notary Public. 


84 ExuHisit A. 


This indenture, made this — day of ——, anno Domini one 
thousand eight hundred and eighty-one, between the Peoria and 
Pekin Railw: ay Company, a corporation under the laws of the State 
of Illinois, party of the first part, and the Indiana, Bloomington 
and Western Railway Company, party of the second part; the Wa- 
bash, st. Louis and Pacific Railway Company, party of the third 
part; the Peoria and Jacksonville Railroad Company, party of the 
fourth part, and the Peoria, Decatur and Evansville Railway Com- 
pany, party of the fifth part, each for itself and not for the others, 
witnesseth: That whereas the said four last-named railway Gompa- 
nies, for the more convenient and economical transaction of their 
business and the better accommodation of the public, desire to ex- 
tend and improve their facilities in the city of Peoria, in the State 

Illinois, and to that end have caused to be organized and incor- 
porated, under the laws of the said State of Illinois, the said Peoria 
and Pekin Union Railway Company, party of the first part hereto, 
the capital stock of which is to be taken, held, and owned by the 

said four constituent companies, as hereinafter mentioned ; 
8) and whereas the said party of the first part, for the purpose 
of its organization and the uses hereinafter set forth, hath 


— 


act mg 

Ht} The a ibsolute ownership of that part t of the time of railroad 
In the § State of Illinois now or lately known as the Peoria, Pekin 
and Jacksonville railroad, commencing at a point on the main 
track of said railroad in the city of Pekin, Illinois, know- as and 
including the junction switch, north of the Union depot, in said 
city of Pekin; thence northwardly and westwardly to the terminus 
of said railroad, in the city of Peoria, Illinois, including all main 

—Z10 
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tracks, side tracks, turn-outs, switches, right of way, road-bed, super- 
structure, bridges, depots and depot grounds, turn-tables, round- 
houses, stock yards, building, real estate, leaseliold rights, and ter- 
minal facilities in the said city of Peoria, and all the appurtenances 
to the said part of the said railway between said place of beginning 
and the terminus of the said railroad in the city of Peoria. 

Second. The exclusive use and enjoyment of the line of railroad 
in Illinois and known as the Peoria and Springfield railroad, as the 

same is now located and constructed between the said cities 
86 of Pekin and Peoria, with all the property, equipment, ter- 

minal facilities, and appurtenances of said railroad between 
the said cities and in either or both thereof. 

Third. The exclusive use and enjoyment of the main tracks, side 
tracks, turn-outs, switches, terminal facilities, and appurtenances 
within the said city of Peoria, lately of that line of railroad in IIli- 
nois known as the Toledo, Peoria and Western railway, more specifi- 
cally mentioned and described in a certain contract, bearing date 
, A. D. 1881, between the Wabash, St. Louis and 
Pacific Railway Company, the lessee of the said Toledo, Peoria and 
Western Railway Company, of the one part, and the said Peoria and 
Pekin Union Railway Company, of the other part: 

Now, therefore, this indenture witnesseth: That the said party of 
the first part, in consideration of the premises, of the rents, tolls, 
and dues hereinafter reserved, and of the covenants and agreements 
of the said lessees, respectively, hereinafter contained, hath cove- 
nanted and agreed, and by these presents doth covenant and agree, 
to and with the said parties of the second, third, fourth, and fifth 
parts, respectively, and their successors and assigns as follows—that 

is to say 
87 First. That it will, from time to time, procure the execution 

and delivery of such leases, contracts, and conveyances, and 
such executions thereof, and of its corporate franchises under the 
laws of the State of Illinois, as shall fully vest in it the right, power, 
aud authority to maintain and defend the said lessees hereinafter 
named and their successors in the use and enjoyment of the estate, 
rights, and privileges hereby demised and granted, so long as this 
contract shall remain in force between the said parties thereto. 

Second. That it will, from time to time, keep up and maintain all 
of its said main tracks, side tracks, switches, connections, and term1- 
nal facilities in the cities of Peoria and Pekin in good working order 
and condition, and will from time to time acquire such additional 
terminal facilities and make such additions to its present tracks, 
side tracks, and switches as shall or may be necessary to the prompt 
and efficient performance of its covenants herein contained and of 
the service by it to be performed under this contract. 

Third. That it will, within a reasonable time hereafter, and 

88 upon grounds to be acquired by it, construct, finish, and 
equip and thereafter maintain an Union passenger depot in 

the said city of Peoria, with the necessary tracks for access thereto, 
and will provide the said passenger depot with all the usual sup- 
plies, furniture, and appendages for the convenient use thereof; that 


Oca ——— am 
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it will warm and light the same and keep and maintainit in good re- 
pairand condition,and providea reasonable number of ticket, baggage, 
and other agents and employees to conduct and Manage the busi- 
ness incident thereto, and that until the completion of the said Union 
passenger depot it will provide and furnish suitable and sufficient 
standing room and other accommodations for the passenger trains 


es 


of the said several lessees of the said city of Peoria. 

Fourth. That it wil provide and maintain all such engines, 
tenders, and other rolling stock, machinery, appliances, turn-tables, 
buildings, and other structures, and all such mechanics, workmen, 
and employees us shall be reasonably ri¢ Cessary for the conduct of 
the business and rendering the services herein required to be done 

and rend red. 
89 fifth. That it will provide suitable and sufficient round- 

house accommodation at the city of Peoria, where the said 
less eS and each of them and their ( mployees can shelter and care 
for their locomotive engines engaged in their traffic to and from the 
city of Peoria, and will keep up and maintain the same during the 
continuance of this contract 1n good St rvic-able condition, and will 
provide suitable and convenient turn-tables for turning the engines 
and ears of the said lessees and maintain the same in servic-able 


condition. 

Sixth. That it will provide and furnish in the said city of Peoria 
suitable and convenient freight house or houses for the handling of 
freight from and to the cars of said lessees, and sufficient laborers 
for the prompt loading and unloading thereof, and that it will fur- 
nish such convenient standing room as shall be necessary for the 
loading and unloading of freight cars of the lessees on the track 
from and to wagons or drays. 

And this indenture further witnesseth : That the said party of the 
first part hath let, leased, and demised, and by these presents doth 

let, lease, and demise, unto the said parties of the second, 
v0 third, fourth, and fifth parts, respectively, their successors and 

assigns, all and singular its said main tracks, side tracks, 
switches, turn-outs, connecting tracks, round-houses, freight-houses, 
passenger depots, and all its terminal facilities in the said cities of 
Peoria and Pekin, whether the said deseribed premises are now 
owned or held by said first party or shall be hereafter acquired : 

‘To have and to hold, under the terms, provisions, stipulations, 
limitations, and conditions for the use and enjoyment thereof herein 
contained, unto the said parties of the second, third, fourth, and 
fifth parts, respectively, and their successors and assigns, severally 
and equally, as tenants in common, for and during the full term 
and period of fifty years from and after the — day of ye 
1881, and renewable from time to time from like periods forever on 
the same terms, provisions, stipulations, limitations, and conditions, 
subject to the earlier determination of this lease as hereinafter pro- 
vided, but not exclusively, however, the said party of the first part 

hereby expressly reserving unto itself the full right and power 
v1 to make contracts for the use and enjoyment of the said 
demised premises by other railroad companies doing business 
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at the said city of Peoria or desiring to do so; the said lessees to 
take, use, occupy, and enjoy said demised premises in the manner 
following, and not otherwise—that is to say: 

First. The said lessees shall severally have the right to the com- 
mon use and enjoyment of all the main tracks aforesaid of the said 
party of the first part between their terminis in the said cities of 
Pekin and Peoria, and the necessary side track for passing trains, in 
running their trains of every class over the same or any part thereof, 
with their own engines and employees, between Pekin and Peoria, 
and for the purpose of delivering and receiving their trains and 
cars to and from the party of the first part and to and from the 

said Union passenger depot. 

Second. The said lessees shall severally have the right to use the 
said round house or houses, together with the necessary approaches 
thereto for the ears and shelter of their engines, and to use said 

turn-tables for the purpose of turning their engines and ears. 
92 Tnird. The said lessees shall severally have the right to 

the use of the said freight house or houses and of the proper 
tracks connecting therewith for the purpose of loading and unloading 
freight, and also the use of the standing room provided for the 
loading and unloading of cars from or to wagons and drays, the 
first party to furnish the necessary labor therefor. 

Fourth. The said lessees shall severally have the right to the use 
of all the transfer tracks, side tracks, switches, and turn-outs and 
other terminal facilities of the first party at the said cities of Peoria 
and Pekin for the transfer of loaded and empty freight and other 
cars by the said first party from and to all freight-houses, warehouses, 
packing-houses, stock-yards, grain elevators, distilleries, mills, and 
other industries, and to and from the tracks and warehouses of other 
railroads, with any of which any of the tracks of the first party 
shall at any time be connected, whether such tracks or any of them 

shall be owned or held or in some otherwise controlled by 
93 said first party; and the said party of the first part, for the 

considerations aforesaid, do hereby covenant and agree, 
promptly and efficiently and without discrimination or partiality in 
favor of any company or the business thereof, to make such trans- 
fers of the loaded and empty freight and other cars of the said les- 
sees, respectively, the said first party hereby reserving unto itself 
the right to make transfers fur all companies and persons desiring 
such services, without prejudice, however, to the business of the said 
several lessees. ‘The said first party shallalso make up and deliver 
on the main track all freight trains, and at the Union passenger 
depot all passenger trains of the said lessees, respectively. 

Fifth. The said lessees shall severally have the right to the use of the 
said Union passenger depot when the sameshall be constructed and tha 
appurtenances and approaches thereto, and to run said passenger 
trains into and out of said depot ; but until the completion of the said 
Union passenger depot the said lessees shall severally have the use of 

convenient and suitable accommodations for their passenger 
94 trains, to be furnished by the said first party, and they shall 
at all times have the use of sufficient, convenie ant, and suit- 
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able standing room for their passenger, baggage, and mail cars at 
said city of Peoria, while not in use, on tracks to be provided and set 
apart by said first party. 

Sixth. The said lessees shall severally have equal rights and ac- 
commodations in the use and enjoyment of all elevators, stock-yards, 
and other property and facilities at any time acquired or controlled 
by the said party of the first part. 

The said party of the first part reserving, however, unto itself, its 
successors and assigns, the rents, tolls, ine omes, and pay ments here- 
inafter provided to be paid by the sald several lessees, respectively. 

And in consideration of the premises and of the covenants herein 
contained to be performed by said party of the first part the said 
lessees, respectively, do hereby covenant and agree, each for itself 
and its successors, and not one for the other, that during the contin- 

uance of this contract it will pay unto the said party of 
95 the first part and its suecessors as rental for the said demised 

premises and for the use and enjoyment thereof as herein 
provided for in the manner following—that is to say: 

First. The sum of twenty-two thousand five hundred dollars per 
innum, to be paid in equal monthly installments during the con- 
tinuance of this contract, the installments of each month to become 
due and payable on the fifteenth aay of the succeeding month and 
to be paid at the place where the quarterly installments of interest 
on the first-mortgage bonds of the party of the first part shall be 
pavable, and when so paid the same shall be held for the payment 
of the next accruing interest on said bonds, and to be so paid out 
and not otherwise. 

Second. The said lessees shall also severally pay to the treasurer 
of the said party of the first part, al the said city of Peoria, Ol) the 
fifteenth day of the succeeding month or a ten day- after a 

statement thereof shall be furnished by the said first party, 
96 their just proportion of the expenses incurred or paid during 

the preceeding month by the }party of the first part for the 
maintenance, renewal, and keeping in thorough repair and working 
condition the said main track and sidings, passenger depot ap- 
proaches and facilities, freight and round house or houses, and all 
other property which shall be used Sa the said lessees in common 
with the said party of the first part, an d of such other proper joint 
expenses and charges as shall accrue from the common use of said 
main tracks, de pots, fre ight and round houses, and other property 
used in common, such just proportion to be fixed and determined 
by the number of wheels used and run by the said parties, respect- 
ively,on said main tracks, the said moneys to be paid by the lessees, 
respectively, to bear the same proportion to the whole amount of 
said expenses so to be incurred which the number of wheels used 
and run by the lessees, respectively, on the said main tracks shall 

bear to the whole number of whee ‘ls used and run on the said 
97 main tracks for the proceeding calender month: Provided, 

however, That it is expressly understood that the expenses of 
maintenance, renewal, and repair of all tracks lying within the 


rcv 


46 THE PEORIA & PEKIN UNION RAILWAY COMPANY VS 


yards of the first party at and near Peoria and Pekin shall be borne 
and defrayed by the said first party at its own cost. 

Third. After the completion of said Union passenger depot the 
said lessees shall also severally pay, at the time and in the manner 
last aforesaid or within ten days after a statement thereof shall be 
furnished by said first party, such reasonable sum for each of their 
passenger, mail, and baggage cars entering or leaving said passenger 
depot during the preceding calendar month as shall be fixed by said 
first party, being an uniform rate per car to be charged to all com- 
panies which shall run their passenger trains to and from the said 
depot, without discrimination, which shall inelude the charges for 
making up trains. 

Fourth. The said lessees shall also severally pay, at the time and 

in the manner last aforesaid, or within ten days after a state- 
9S ment thereof shall be furnished by the party of the first part, 

all such reasonable charges as shall be made by the party of 
the first part for the preceding calendar month for the transfer 
service hereinbefore required to be done to and from connecting 
railroads, being an uniform rate per car, which shall have been pre- 
viously fixed by said party of the first part, to be charged to all 
companies for such service without discrimination, and which shall 
approximate the actual cost of such service as nearly as practicable, 
which shall include the charges for making up trains. 

Fifth. The said lessees shall also severally pay at the time and in 
the manner last aforesaid, or within ten days after a statement thereof 
shall be furnished by the party of the first part, all such reasonable 
charges as shall be made by the party of the first part for the pre- 
ceding calendar month for handling and switching their loaded and 
empty cars to and from f¥eight-houses, warehouses, packing-houses, 

stock-yards, grain elevators, distilleries, mills, and other in- 
99 dustries at the cities of Pekin and Peoria, being an uniform 

rate per car which shall have been previously fixed by the 
said party of the first part, to be charged to all companies and per- 
sons for such service without discrimination. which shall include 
the charges for making up trains. 

And for the consideration aforesaid, and to the end that the busi- 
ness of the said parties hereto be conducted with the greatest econ- 
omy and promptness, the said parties hereto do hereby covenant to 
and with each other, each for itself and not one for the other, as 
follows—that is to say: 

First. That each of said lessees and their successors shall and will, 
at and upon the completion of the said Union passenger depot in 
the city of Peoria ready for use, use and occupy the same thence- 
forward, during the continuance of this contract, as and for its pas- 
senger depot at the city of Peoria, and run into the said passenger 

depot all its regular passenger trains coming into the said 
100 _~— city of Peoria, and run all its regular passenger trains going 
out of or leaving said city from the said passenger depot, and 
from and to no other depot in Peoria; and that all of the loaded 
and empty freight cars of the said lessees, respectively, coming into 
and going out of the said city of Peoria, whether the same be for 


THE CHICAGO, PEKIN & SOUTHWESTERN RAILROAD Co. 47 


transfe rtoor from the sald main Lar Ks and to or from other rall- 


roads, or consigned tO or Irom any of the industries in the eity OT 
Peoria befor ‘oned. shall be d Wray 3 : 
eorla Defore mentioned, shall be delivered to the said party of the 
first part. to be transferred. switched. or hat lled bv it for such | 
ASE OU PICLE Uy 4 i it Cad, } bLCIICU, OF TALI Iest ¥ it 1OF SUCTI 1essee, 
’ | 1] y . : } . } ’ ; 
. » | P ‘ . . + ' ** ™ . * 
and that all of the fre ig@nt or passenger trains of the said lessees, 
’ Ty ryivs ‘rn) y ’ , fy ‘>? » i P “* ye 4] _ *® 
respec vely, mMmoevihne two OF trol Silgail pass OVC! Lie track Ol 


said first party. 
} ’ : 1 r ‘ : 
Second. Neither the party O1 thi rst part nor any oF 1ts man- 


‘ 


| | 17 , a _ : . ‘ 
agers, agents, 01 es s shall in the conduct of said business in 
— : : 
=. . : " ‘> <* " ‘ —— ctr? ‘ — : 
any manner aiscrimin ll 1:AVOr O] Y COMDANYV Ih respect to the 
. a } ’ 7 : ‘ 
ise OI 1S sald 1h) Ln LracKs, slide tra ind switcnes, depots, tIrelgnt- 
’ ' ; 
houses, and other proper respect to the handling. 
. " " 
LO} SWILChHING Ol] Lral Sierl iv I's clo ere i] oo ’ geUd IO] 
| that poorer 1 
" 4 . | 
and | bet i each ()}i Sid CoM _ I Hii ] S] ‘ S : i\ equ | 
‘ 
' os hades 7. s 7. lat) } 1 72 ry % : | | : ’ 
lac! les and accommodations WwW! aiid ail OLNeF Companies 


now or hereafter having the right to the use and enjoyment of the 


: — ‘ ' 4. . »e . ' ii —_—- : } } 
S4 premises, and thre periormanc e services her im provided 
. : : . . ; ' : . " 1} 
ior, and the business of each or the s ssees shall at all times ri 
ro) UY | rm _. ot , om 
celve the ilke care, attention and ih lodation trom the party ol 
’ : : } a Cg Rh, Ps "yy 
| +, . ‘ »* . . va . 4 cy _ry : ’ j r ‘ ” , ; ie 
tne rst part, its officers and agents, and Shail De amenabie to ilKe 


CONLTO! ana ft tres itmen U. 
rese : ’ r hh ry ? . } 1] k 
fhird. That the said parts of the st part shall make and estab- 


lic!) 1] i, “a! z. ry a . y ) 

ish aii sucn reasonable ruies and recguiations consistent with the 
1 } . 

Provisions hereof is shall be wecessary ior bne operation Ahiadd move 

" abi - a *% +? “ | T TT’, '% , — 4 7° | . .4 - * ) : and } 

ment O| trains and Ca&rs Upon aba ove it OF 10S Sald tracKs, and the 
7 ; } , } f ? + -* . j . } ; " . 

use Ol] said { nion passenger depot, treight and round houses, and 
Me ( —— re : 

thi otner property and pris hieges : t)>\ cranted. Dut such rules 


and regulations shall be pai in their character and operation 

| per: 

102 sons and companies having the use of said tracks, without 
discrimination. 

Fourth. That the party of tne hrst part shall uave the rene ral 
management, control, and supervision of said main track, Union 
passenger depot, and its approaches, depot grounds, and all other 
property of the party 

id 


i] 
' 
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and shall be complied with by and enforced against a 


; 


of the first part which may be used by the 
I ssees, and the full and sole co! Ul and direction of the nali- 
agement, use, location, improvement, and repair of the same, and 
the appointment and supervision of | otheers, agents, and em- 
ployees necessary for such purposes. Nothing herein contained 
shall prevent the party of the first part from assigning for the use of 
each of the said lessees a particular track or tracks upon the main 
line or in said Union passenger ms, p' + OF its approaches or from 
changing such assignment as the tic and business over the road 
may from time to ener to pr vent the party of the first 
part from shifting, relaying, changing, or extending its tracks or 
road-bed or making such improvements or additions to 
103. the same as mav become requisite and necessary, provided 
the said party of the first part shall always keep up and 
maintain its main track to their present termini. 
Fifth. That each of the said parties hereto shall have the right to 
arrange its own time,tables, but this right shall be so exercised as 
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not to cause unnecessary inconvenience to the other parties hereto. 
Should dispute arise between the said parties or any of them as to 
the arrangement: of trains or the use of the tracks or the Union 
passenger - depot and its approaches or use of said freight and round 
houses the party of the first part expressly reserves ‘the right and 
power to determine, establish, and enforce the arrangement of trains 
and time tables, the use of the depot and its approaches and other 
property used in common, and, if necessary for the safe and proper 

conduct of the traffic over the tracks of the party of the first 
104 __—spart, it shall have the power to prescribe and regulate the 

rate of speed and the movements of trains: Provided, how- 
ever, That the trains and business of the same class of the lessees 
severally shall at all times have preference and precedence in the 
use of the said main tracks, switches, and turn-outs over the like 
trains and business of other companies subsequently acquiring the 
right to use said tract: And provided further, That all trains of the 
said parties hereto shall have preference and precede nce over all in- 
ferior trains of all roads or companies and of each other. 

Sixth. That neither the said party of the first part nor any of its 
officers, agents, or employees shall at any time or on any pretense 
whatever regulate, control,or otherwise interfere with the divisions of 
passenger or freight traffic over any of the railroads entering or leaving 
any points on the lines of the said party of the first part, nor shall 

they or any of them in any way influence or control busi- 
105 __—iness or seek or attempt to influence or interfere with said 

business by giving information concerning the same or other- 
wise in favor of or against any company or person, and that each of 
said lessees shall at all times be free to make its own rates for the 
transportation of freight or passengers without any interference or 
restraint from or by said party of the first part, its ofticers, agents, 
or employees, or any of them, but the said party of the first part 
hereby reserves to itself the entire local freight and passenger busi- 
ness between the city of Peoria and the city of Pekin and inter- 
mediate points or stations between the two places; none of the said 
lessees shall participate therein, except upon such terms as shall be 
extended to all the roads haying the right to use said main tracks 
and upon a schedule of rates therefor to be prescribed by said party 
of the first part and to be observed by all companies; and should the 
said lessees, or any of them, fail to comply with such schedule, either 

by rebates or otherwise,such lessee may be altogether excluded 
106 from participating in such local traffic; and the said several 

lessees hereby further covenant and agree that they will 
account for and pay over monthly, at the time and place of other 
monthly payments, to the said party of the first part, all sums col- 
lected by them for or on account of said local freight or passenger 
traffic in excess of the fair cost of such service. 

Seventh. That the said party of the first part shall keep a faith- 
ful and true record of all the freight and passenger cars handled by 
it by each of the said lessees, and shall at all times be open for the 
inspection of said lessees and their agents duly appointed for that 
purpose, and shall furnish statements thereof from tine to time 
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when requested by either of said lessees, and that each of said 
lessees shall keep a faithful and true record of all the ears which it 
shall move over any of the tracks of the party of the first part, and 
which shall not be handled by it, the said first party, and shall make 

such reports thereof from time to time as shall be required 
107 ~—siby said first party, which said records shall at all times be 

open to the inspection of said first party and its agents duly 
appointed for that purpose. 

Mighth. Any other railroad company ‘whose road shall now or 
hereafter run into said city of Peoria or that shall desire to procure 
an entrance into said city shall be allowed to acquire the same 
rights and privileges as the said several lessees, but no other, and 
upon ho less rental upon entering into a like contract hereto with 
the party of the first part, except as to representation in the board 
of directors of the party of the first p irt and ownership in tts capital 

Ninth. That each of the said lessees, r spectively, each for itself 
and not one for the other, will forever save, indemnify, and keep 
harmless the said party of the first part from all suits, actions, costs, 
and damages arising from or by reason of its acts, negligence, or 

failure in duty or of any of its officers, agents, or employees, 
108 and will. at its own proper COSTS and cxpense, defend all Ac- 
tions and suits, whether at law or in equity, which may be 


| - ; ’ j ] : i ’ 7 } 
brought avallst said party of the first part for or on account of the 
act hegilgelce, or failure of duty of such lessee or of any of its ofh- 
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of the first part, and that the said party of the first part will forever 
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Save, 1ndemnilyv. and ker 1) harmless the said less es and each Ol them 


and their successors from all suits, actions, costs, and damages 
arising from or by reason of its acts, negligences, or failure of duty, 
or of any of its ofheers, agents, or employees, and will at its own 


prop r cost and f XA Pense cle fend all actions and suits, whether “al law 
or in equity, which may be brought against either of said lessees for 
or on account of such hnegiige« nee or failure of duty, and will well 


and truly pay or cause to be paid all such sums as shall be recov- 
ered in such suit against said lessees or either of them. 
109 Tenth. Neither the said lessees nor any of them shall sell, 
assign, transfer, or underlet the rights and privileges hereby 
granted, or any of them, without the consent of the said party of 
the first part, expressed by resolution of its board of directors, ap- 
proved by all the members of said board, nor shall they or either 
of them have the right by any contract with any other railroad cor- 
poration or the owner or owners of any railroad to give to such cor- 
poration or owner the right for its trains to pass over or use the 
railroad of the party of the first part: Provided, That any purchaser 
of the property of either of said lessees under any sale thereof, by 
virtue of any mortgage or deed of trust, or at any judicial sale 
thereof, may, at his option, by such sale acquire the rights of such 
lessee and he subject LO and bound D all the covenants and pro- 
visions hereof: And provided further, ‘Thatif any of the said lessees 
i—210 
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shall consolidate its stock, property, and franchises with those of any 
other corporation, then the corporation or company formed 
110 by such consolidation shall have all the rights and privileges 
of such lessee under thiscontract ; And provided further, That 
if any of the said lessees shall at any time desire to extend its road 
it shall have the right to connect the tracks of said extension with 
the main tracks of the said party of the first part: And provided 
further, That the rights and obligations of the several parties to this 
contract shall be in nowise affected by any lease, consolidation, or 
merger of any two or more of said parties, but that each of the par- 
ties hereto shall have the right to demand, in case of such merger, 
the full performance of the obligations of this contract by each of 
the parties thereto to such extent that no additional burden shall 
result to any of the others for such lease, consolidation, or merger. 

Eleventh. The general manager, superintendent, or other officer 
charged with the operation and care of the property hereby demised 
and leased shall be nominated by the party of the first part, but he 

shall not enter upon his duties until bis nomination shall be 
111 approved and confirmed by the general manager or other 

managing office- of each of said lessees. All subordinate 
officers, agents, and employees of the party of the first part engaged 
in the operation of the premises hereby demised orany part thereof 
shall be subject to peremptory discharge and removal on the request 
of any of the parties hereto. 

Twelfth. If at any time any of the said lessees shall consider itself 
aggrieved or injured by the conduct of the general manager or other 
managing officer charged with or assuming the operation and controll 
of said demised premises such officer shall be immediately removed 
and discharged by the party of the first part upon the request of said 
complaining lessee, unless the party of the first part shall determine 
that there is no just cause of complaint against such officer, and 
unless such officer shall be removed or in case any controversy shall 
arise between the parties hereto or any of them in respect to the 
true construction of this agreement or any part thereof, or in 
respect to the amount to be charged to or paid by the said 

lessees or any of them from time to time for the 
112 rights and privileges hereby granted or for the services 

herein required and provided to be rendered, or in respect to 
the fairness and impartiality of the party of the first part or of its 
officers, agents, and employees in handling their business or in fur- 
nishing facilities in connection with their business, and in case such 
controversy cannot be adjusted between the parties the same shall 
be submitted to determination by arbitration as follows: Said lessee 
complaining shall select and report to the party of the first part, its 
president or managing agent, in writing, a disinterested person as 
referee, which writing shall specify the matters and things com- 
plained of by said lessee, and the party of the first part shall there- 
upon select a disinterested person as its referee and report his name 
to the complaining party, and if the party of the first part shall fail 
or neglect to make and report such selection for the period of ten 
days after receiving the notice aforesaid, then the referee se- 
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115 lected by said complaining party shall make such appoint- 

ment and selection of the party of the first part, and the two 
so selected shall select a third, who shall also be a disinterested 
person and not an officer, agent, or employee of any company hav- 
Ing a contract for the use of its proper LV with the party of the first 
part, and shall be a person of experience and skilled in railway 
management, and the three persons so selected shall, after ten days’ 
notice in writing to the parties of the time and place fixed for the 
hearing, proceed to hear and determine such controversy, and their 
decision or that of a majority of them, expressed in writing, shall be 
final and conclusive upon said a s; but pending such reference 
no lessee shall be e XONE rated fron } paying any amount so in contro- 
versy to the party of the first part; but after such award or decision 
shall have bee n rendered such lessee shall have the right to credit 
any amount found to be due it or overpaid by i upon any subse- 


] | ; | | + . . 
quent dues of the same cl ISS, ANd UNI the pel iormance of Ol 
L114 complhance with any such award by the party of the first 


part such lessee shall be absol ed irom any obligation LO make 

any of the payne nts provid d for in this contract, except the fixed 

tal of twenty-two thousand five hundred dollars, payable as 
aforesaid. 

Thirteenth. lf any of said lessees sha | make def fault for the period 
of sixty days in the payment of any of its said monthly rents, tolls, 
dues, and Com pt nsations, or of any Installment or part thereof, at 
the time and pia ace when and \\ here the same Is required to be paid 
as afore said, the said pi Lrty hee tne hrs part Mn Ly, at its option or 
any time thereafter, such default cont nulng, exclude all passenger 
and — trains ol such 3 wapoeane irom the tracks of the party 

the first part and its passenger trains from the said Union passen- 
ger dep tt until such default and all subs } Lie ntly accruing defaults 


shall be made rood, and may pro any appropri ite action, 
either at law or in equity, to recover the same and any subsequently 
incurred default from such del uent: and the said delin- 

115 quent shall, notwithstanding such exclusion in consequent of 
its default, remain bound by all the covenants herein stipu- 


lated by it to be periorm« dd. 

And the said party of the first part, for its corporat } purposes and 
the better to enable it to pe rform the covenants herein provided Lo 
be performed by it, being about to borrow the sum of one million 
five hundred thousand dollars, to be evidenced by fifteen hundred 
bonds of one thousand dollars each in the usual form of railroad 
bon: is, t to be come due in forty years from the di Ll » thereof, and LO 
bear six per cent. annual interest, pavable guastaslis principal and 
interest payable in the gold coin of the United States, and to secure 
the same by a first mortgage or deed of trust upon all its corporate 
property and franchises now owned or hereafter to be acquired, to- 
gether with all its income and revenues, which said mortgage shall 
be subject to all the covenants contained in this contract 

It is further covenanted between the parties hereto that 
116 any income bonds issued and mortgage made to secure them 
shall be made also subject to the terms of this agreement, and 
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shall not bear a greater rate of interest than six per cent. per annum, 
non-cumulative, to be paid only out of the net earnings of the said 
party of the first part after paying all expenditures for renewals, 
bette-ments, repairs, operating expenses, and the interest upon said 
first-mortgage bonds; that all mortgages ol the property, rights, 
privileges, and franchises of the party of the first part shall be sub- 
ject to this contract, but such mortgage may transfer or assign this 
contract to the trustee named in such morigage by way oO! security 
to the bonds issued and secured thereunder; that no sale of the 
property of the party of the first part by the trustee or trustees named 
in any such mortgage or under any legal proceedings under such 
mortgage shall divest or impair the rights and privileges of the said 
lessees or any of them, and that any purchaser at any such sale shall 

be held and taken to be the successor of the party of the first 
117 ~—ipart hereto, and as such bo-nd by the covenants herein con- 

tained. 

it is further covenanted and agreed by and between the parties 
hereto, in consideration of the premises and in consideration of the 
personal ownership uf the said lessees of the capital stock of the 
party of the first part, as follows—that is to say : 

First. The capital stock of said party of the first part shall con- 
sist of ten thousand shares of one hundred dollars each, and shall 
never be increased or diminished without the consent of each of 
said lessees so long as said lessee shall continue to be the owner and 
holder of any part of said capital stock. 

Second. That the buard of directors of the said party of the first 
part shall consist of twelve members, divided into three classes, as 
now provided by the laws of the State of Illinois; that the number 
of directors shall never be changed without the consent of each of 
said lessees so long as such lessee shall continue to be the owner and 
holder of any part of said capital stock ; that the privilege of cumu- 

lative voting for directors shall never be abridged so as to 
118 prevent each of said lessees from electing the one-fourth part 

of the entire membership of said board, and should any 
vacancy occur in said board of directors by reason of the death, 
resignation, or other incapacity to act of any member thereof elected 
by the stock held by any of said lessees such vacancy shall be filled 
only on the nomination of the lessee which elected the member 
whose vacancy is to be filled, but should such lessee fail to nominate 
such person to fill such vacancy at the meeting of the board held 
for that purpose, of which meeting at least ten days’ written notice 
shall have been given to each of said lessees, then the vacancy may 
be filled by the votes of a majority of the board of directors. 

Third. ‘That the board of directors of said party of the first part 
may delegate its duties to an executive committee, to consist of 
four members of the board of directors, who shall be chosen 
by the board by ballot; that at such election the privilege of 
cumulative voting shall be exercised by the members of said 
board and shall never be abridged so as to prevent the mem- 

bers of said board elected by the vote of each of said lessees, 
119 respectively, from cho-sing one of the members of said execu- 
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tive committee : that should any vacancy occur in the said 
executive coinmittee by the death, re signation, or other incapacity 
to act of any member the vacancy shall be filled on the nomina- 
tion of the remaining members of the board by whose votes he was 
chosen, and not otherwise, except that it) Case of default of such re- 
man Ing members of the board to fill such vacaney the Vacancy may 
be f | led by the reli uning ne mbe rs of the executive cominittee at 
a meeting held for that purpose, at the time and place of which ten 
days’ written notice shall have been given to the members of the 
board by whose vote such vacancy is to be filled; that no action of 
the said board of directors or of the said ex: — comn nitter e shall 
be — during the existence of any vacancy in its membership, 
except the filling of such vacancy; no action my ill at any time be 
taken by “e said board or executive committee affecting either of 
suid lessees or its business without the vote of a —— ‘ity of the whole 
membership thereof, nor shall any action of the said board 
120 or of the executive committee allecting alias yf saicd lessees 
or its business be valid unless five days’ person ii notice shall 
have been given of the time and place of pean meeting to each of 
the members of said board or committee, as the case may be; and 
in case of the sickness of any me mber of said executive committee, 
or in case of the in: ability to attend any of the meetings of said com- 
mittee, he sh: ll have the right LO ap point one of the other members 
of the board of directors as his proxy to attend such meeting and to 
act and vote thereat in his place and stead. 
lou -. The certificates of capital stock of the party of the first 
part shall be issued as follows: One certificate of twenty-five hun- 
dred shares thereof to the Wabash, St. Louis and Pacific Railway 
Company, one certificate of twenty-five hundred shares to the In- 
diana, Bloomington and Western Railway Company, one certificate 
for twenty-five hundred shares to the Peoria and Jacksonville Railroad 
Company, and one certificate of twenty-five hundred shares to the 
Peoria, Decatur and Evansville Railway Company, and all 
121 of said certificates of capital stock shall express upon their 
face that they are not transferable in whole or in part 
without the consent in writing of the Wabash, Saint Louis and Pa- 
cific Railway Company and the Indiana, Bloomington and Western 
Railway Company, the Peoria and Jacksonville Railroad Company 
and the Peoria, Decatur, and Evansville Railway Company, except 
that stock issued on request of either of the said companies to any 
person to qualify him as a member of the board of directors shall 
be transferable to the company on whose request it shall have been 
issued without the consent of the other companies, but certificates 
of stock so issued shall express upon their face that they are only 
transferable to the company on whose request they were issued 
without the consent of the other com pat nies above mentioned. 
Fifth. The by-laws of the party of the first part hereto containing 
any of the foregoing provisions shall never be altered or amended 
without the consent in writing of all such lessees as shall continue 
to be holders of any part of the capital stock of the party of the first 
part. 
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122 It is stipulated thatthe charges of the party of the first part 
for the services herein provided to be by it rendered shall be 
at the usual rates for similar services in other cities, and shall not 
be reduced until the net income of the party of the first part fully 
provides for the interest upon its first mortgage and income bonds. 
In testimony whereof the said parties hereto have caused these 
presents and four others of like tenor and effect to be executed by 
their respective presidents and attested by their respective secre- 
taries, under their several corporate seals, this — day of 7 >) 
1881. 


123 “EXxHIsit B.” 


Memorandum of an agreement made and entered into this 10 day 
of March, A. D. 1879, between the Pekin, Lincoln and Decatur 
Railway Company and the Chicago, Pekin and Southwestern rail- 
road, by F. E. Hinckley, receiver, witnesseth : 

That, in consideration of the covenants and agreements herein- 
after made to be kept and performed by the said party of the second 
part, the said first party agrees to allow the said second party to run 
its trains, both freight and passenger, over the track of the said first 
party between Pekin and Peoria, on the following conditions, to wit: 

First. The said party of the first part agrees to take the cars of the 
said second party from a point to be determined upon by the super- 
intenden-s of the respective roads, for the delivery of the same to the 
said tracks of the said first party and to all warehouses, yards, and 
places for receiving and unloading freight, owned, used, or con- 
trolled by said first party in Pekin, and to return the same to the 

said second party, for which service the said second party 
124 shall pay to the said first party the sum of two ($2.00) dollars 

for each loaded car, the said sum of two (2) dollars to cover 
the entire expense of switching and loading or unloading; this 
clause to cover the track known as the “ whiskey ” track. 

Second. For each loaded freight car hauled over the road of the 
said first party the said second party is to pay to said first party two 
(2) dollars, no charge being made for empty cars to be returned loaded 
or for empty cars that may have been or may be loaded one wavy. 
It is understood and agreed that the said first party is to do all the 
switching and handling of cars and freight in Peoria without addi- 
tional charge, except as hereinafter provided. 


Third. It is understood and agreed that the said first party is to 
furnish standing room in its round-house in Peoria for the engines 
of the said second party used in this business and to furnish water 
for the same without charge; the said second party to put its own 
engines into the house, and wipe and care for them. 


Fourth. It is further agreed that the said first party shall 

125 handle all rolling freight, incoming and outgoing, at its 
freight-house, in Peoria, for said second party, and unload 

the said second partie’s cars as necessity may require, and at all 


-_ 
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times exercise the same care and promptness in handling such 
property as 1s given to traftic of a like character of its own. 

It is understood that this rolling freight is limited to such as may 
pass through the freight-house of the said first party, the compen- 

ition for which service the said second party is to pay to the said 
first party twenty (20) cents per net ton of 20,000 pounds. 

Fifth. It is understood and agreed that the said first party is to 
furnish an office and transact the freight business in Peoria and 
furnish bill clerks and operator for the use of the joint business 
without charge, and that the said first and second parties, jointly, 
are to pay each one-half of the salary of the joint agent, said agent 
to be satisfactory to both parties. 

Sixth. As to passenger business the said first party agrees to fur- 

nish to the said second party passenger waiting-rooms and 
126 ‘ticket office, for the joint use of the parties, in the Union 
depot in Peoria, and to make up the trains of the said second 
party in the said city of Peoria, the said second party to haul its 
own passenger trains with its own engines and to pay for the vacili- 
ties furnished by the said first party oe 4 five (20) cents for each 
regular-paying passenger traveling on the trains of the said second 
party between Pekin and Peoria and Pt wo and Pekin; this is un- 
derstood to include all through business to and from Peoria, excur- 
sion passengers and passengers at reduced rates to be proportionately 
less, 1t being understood that the said second party is to sell tickets 
at its office in Pekin to Peoria, the said first party furnishing said 
tickets at rates to be determined upon by said first party. The said 
second party shall have the right to carry upon its passenger trains 
baggage, express, and mail, ors retain the revenue collected for the 
same and make no account the said first party therefor. It 1s 
further understood and erect that each party is to work for the 
joint business, passenger and freight, and to sell tickets over each 
other’s roads. 
Seventh. It is further understood and agreed that the said 
127 __—s first party is to.furnish in the Union passenger depot in 
Peoria an agent to sell tickets and to check bagg age, also 
watchmen and all employees necessary for said second party in 
Peoria, and that the said second party is to pay the said first party 
twelve ($12) dollars per month for the said service for each round- 
trip passenger train per day. 

Eighth. It is further understood that the said second party is not 
to do either freight or passenger business at any intermediate points 
between Pekin and Peoria, nor any local freight business between 
the said cities. 

Ninth. Settlements of accounts to be made monthly on or before 
the twenty-fifth (25) day of the month following the month in which 
the service is performed, and payments to be made by each party 
immediately upon the passage of the accounts. 

Tenth. Said second party shall pay all lawful damages for live 
stock killed by its trains, and for such damage to persons and 
property caused by such trains, and for violation of municipal ordi- 


56 THE PEORIA & PEKIN UNION RAILWAY COMPANY VS. 


nances by them, unless said liability shall be caused by the fault of 
the said first party. 
Eleventh. It is understood and agreed that the running of trains 
between Pekin and Peoria is to be under the supervision of the said 
first party; it is further understood that the superintendent 
128 of each rvad shall jointly construe this contract in a spirit of 
fairness towards each other, and shall determine the details 
for carrying out the same. 
Twelfth. This contract shall take effect and be in force on and 


after March 10th, 1879, and during the mutual agreement of the r 
parties. ? 

In, witness whereof the parties hereto have executed this contract 
in duplicate. 

(Signed) PEKIN, LINCOLN & DECATUR R’Y CO., 
| By C. R. CUMMINGS, Pr. 
THE CHICAGO, PEKIN anp SOUTH- 
WESTERN R. R., 
By F. E. HINCKLEY, Receiver. 

129 “ EXHIBIT C.” 

This indenture, made this first day of February, A. D. 1881, be- 
tween Amos L. Hopkins, receiver of the Peoria and Springfield Rail- 
road Company, duly appointed such receiver by the circuit court of ° 
Peoria county, Illinois, and who contracts herein as such receiver 
and not otherwise, party of the first part, and the Peoria and Pekin 
Union Railway Company, a railroad corporation of said State, party 
of the second part, witnesseth : 

Sec. 1. That the said first party hereby demises and leases to 
said second party for the period of one year from the date hereof, 
unless this lease be sooner terminated, as hereinafter set forth, all 
and singular the line of railroad of said Peoria and Springfield Rail- 
road Company as now constructed and in his charge, with all its 
property, equipment, rolling stock, tools, machinery, main track, 
side tracks, turn-outs, turn-tables, and round-houses, together with 
all the appurtenances thereunto belonging, and the exclusive use ‘ 

and enjoyment thereof. 
. * ie 

130 SecTion 2. Said second party covenants and agrees to pay 


said first party as rental for said demised property the sum 
of twenty-five hundred dollars per month, the rent for each month 
to be paid said first party on or before the fifteenth day of the next 
succeeding month. 


SECTIUN 3. Said second party further covenants and agrees that 
until the termination of this lease it will, at its own expense, keep 
up and maintain said demised property in as good order and con- 
dition as when received by said second party, or in as good order 
and condition as the same may be put by said first party at any time 
during the continuance of this lease, and that upon the termination 
of this lease it will return said demised property to said first party - 
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in like good order and condition as the same is received or may be 
put by said first party as aforesaid, fire and unavoidable casualities 
only xcepted. 

SecTION 4. It is further agreed by and between the parties hereto 

that prior to the taking — by said second party of 
LS] said demised property an inventory thereof and it- condition 

shall be made and filed in said court, according to the order 
thereof authorizing the making of this lease. 

SECTION 5. If upon the termination of this lease by limitation or 
otherwise any difference of opinion shall arise between the parties 
hereto as to the condition of said demised property at the time of 
the return thereof such difference shall be determined by the award 
of three disinterested arbitrators, one of whom shall be designated 
by said first party under the order of said court, one by said second 
asap * and the two so chosen shall desi nate a third, and their award 

gow vard of any two of them in writing shall be binding and 
salaiinen ive Upol the pa irties heret: 

SECTION 6. It 1s further agreed ie and between the parties hereto 
that in ease of any sale of said demised property under any decree 
of said court th ut this lease shall be thereby terminated, anything 

hereinbefore to the contrary notwithstanding, and said second 


et 


Oo; DRLoe ' j . 7 om ‘ ' : } ‘ - 
loz par) shall thereupon make return of said demised property 

to said first party, in accordance with the foregoing provis- 
ions of this lease in that behalf. 


SECTION 7. Said first party shall at all times during the continu- 
ance of this lease retain sufficient possession of said demised prop- 
f rty to enable him to make, from time to time, such repairs thereof 
as may be necessary. 

SECTION §. ~» case said second party shall at any time during the 

nuance this lease fail to keep up and maintain the said de- 
mised prop - In ac aed ince with the provisions of this lease, then 
in that event the said court may, upon the application of said first 
party or any party in interest in said property, cause the same to be 
examined by three disinterested persons, | » bi appoint <d by the court 
for that purpose, and in case it should appear to the court by the 
report of said pe rsons that said second party had failed to keep up 
and maintain said demised property as required by this lease, then 


’ 


’ 


that said first party may declare this lease terminated and 
loo at once re take possession of all - J lemised property and 
collect from said second party any and all damages o ‘casioned 


by reason of the hon-periormance by ~ id - cond Harty ol f the COV C- 


Lon | , ' 
hnvanwes nereotl, 


SecTIon 9. It is further agreed by and between the parties hereto 
that in case said second party shall at any time during the continu- 


ance of this lease make default in the payment of the said monthly 
rental at the time or times when the same shall become due and 
payable as aforesaid, and such default shall continue for the period 
of fifteen days, then in that case this lease shall, at the option of 
said first party, immediately become terminated, and said first party 
may retake possession of all of said demised property in the same 
manner as though this lease had terminated by limitation. 
—210 
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In witness whereof the said parties have, respectively, executed 
this lease and one other of like tenor and effect this first 
134 day of February, A. D. 1881. 
A. L. HOPKINS, [ SEAL. | 
As Receive 3 of P. oria iL Springfu ld R. R. (0. 
[Seal B. & P. U. R’y Co.] 
PEORIA & PEKIN UNION RAILWAY 
COMPANY, 
By JOHN B. COHRS, Vice-President. 
Attest: EDW’D GALE, Sec't’y. 


Bill to Foreclose. 


STATE OF ILLINOIs, | 
eorta County, | 


In the Circuit Court. December Term, A. D, 1880. In Chancery. 


oO - 
$s. 


S. H. Tuompson vs. THe P. & S. R. R. Co. 


The foregoing draft of lease between Amos L. Hopkins, receiver 
herein, and the Peoria & Pekin Union R’y Co. having this day been 
presented to the court for approval, in conformity with the order 
heretofore entered herein in that behalf: 

It is ordered that said draft be, and the same is hereby, ap- 
135 proved, and said receiver is hereby authorized and instructed 
to execute such lease in duplicate and to proceed to carry the 
same into effect according to the terms of such lease, such lease to 
bear date February Ist, 1881, and file one copy thereof with the 
papers in this cause. 
JOHN BURNS, ./udge. 


STATE OF ILLINOIS, | 
Peorta County, f ° 


In the Circuit Court of Peoria County, State of Illinois. 


I, James E. Walsh, clerk of the circuit court in and for said county 
of Peoria and State of Illinois, do hereby certify that I have com- 
pared the foregoing copy of the lease from A. L. Hopkins, 
receiver, to the Peoria & Pekin Union R’y Co. and the order of 
said court approving the original draft thereof, all in the case of I. 
H. Thompson vs. Peoria & Springtield R. R. Co. et al., with the orig- 
inal record thereof remaining in my office, and have found the 
same to be a correct transcript therefrom and of the whole of such 

original record. 
136 In testimony whereof I have hereunto set my hand and offti- 
cial seal, at Peoria, this eleventh day of July, A. D. 1883. 
[OFFICIAL SEAL. | JAMES E. WALSH, 
Clerk Circuit Court. 
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137 ['nited States Circuit Court, Northern District of Illinois. 


FARMERS LOAN AND Trust Co. 
rs. 


CHICAGO, PEKIN AND SOUTHWESTERN RAILROAD COMPANY 


In the matter of the claim of the Peoria and Pekin Union Railway 
Company. 


The claim of the Peoria and Pekin Union Railway Company 
against the receiver of the Chicago, Pekin and Southwestern Railway 
Company is for the use of track between Pekin and Peoria and in 
Peoria. 

[It should be stated, for the information of the master and the 
court, that Peoria is situated on the west bank of the [llinois river, 
and that Pekin is situated on the east bank of the Illinois river, 
about ten miles south of Peoria; that there are two nearly parallel 
railroad tracks from Pekin to Peoria, one on the east bank of the 

river from Pekin, crossing the river at Peoria, and the other 
138 on the west bank of the river, crossing the river at Pekin. 
The track on the west side of the river has been built and 
in operation fully twenty years and was formerly the property of 
the Peoria, Pekin and Jacksonville railroad. 

The track on the east side of the river was built within the last 
ten years by the Peoria and Springfield Railroad Company. 

The Chicago, Pekin and Southwestern Railroad Company built 
its line from a connection at Joliet and was running to Pekin about 
the first of January, 1576, and at that time madea contract with 
the Peoria and Springfield railroad, a copy of which is hereto at- 
tached, marked “ Exhibit A,” by the terms of which the Peoria and 
Springfield railroad, with its engines and on its tracks, hauled the 
loaded ears of the Chicago, Pekin and Southwestern railroad from 
Pekin to Peoria and from Peoria to Pekin at $4 for each loaded car, 
with no charge for handling empty cars. 

This contract was 1n force from the fourth of January, 1876, 
139 to the first of April, 1877, when the following modification 
was made and endorsed upon said contract: 


‘It is agreed between the parties to the foregoing contract that on 
and after this date the price for handling cars between Peoria and 
Pekin shall be $3 instead of $4, as mentioned in the third para- 
graph of the foregoing contract. 

“If at any time said second party shall elect to do its own train 
service between Pekin and Peoria, in that case the rates shall be $2 
instead of $3 per car; all other conditions in the foregoing con- 
tract to remain the same. Dated April Ist, 1877.” 


This modified contract remained in force with the Peoria and 
Springfield railroad until the first of September, 1877, when a con- 
tract between the Chicago, Pekin and Southwestern railroad and 
the Peoria, Pekin and Jacksonville Railroad Company was entered 
into for doing business between Pekin and Peoria, a copy of which 
is also hereto attached, marked “ Exhibit Bb.” 


eT phan 
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This contract differs from the other one referred to in this, 
140 that it divides the business between Peoria and Joliet on a 
percentage of earnings. It will be seen by reference to the 
contract that the Peoria, Pekin and Jacksonville railroad received 
25 per cent. of the gross earnings and the Chicago, Pekin and South- 
western railroad 75 per cent. of the earnings between Peoria and 
Joliet, except on grain, and on it the P., P. & J. R. R. got 5 per cent. 
of the through rate. 

The above contract remained in force until the tenth day of March, 
1879, at which date the Peoria and Springfield railroad had passed 
into the hands of the Pekin, Lincoln and Decatur railroad by lease, 
and the Chicago, Pekin and Southwestern railroad had passed into 
the hands of a receiver, and a new contract was made, a copy of 
which is attached to the deposition of John B. Cohrs, filed herein 
and marked Exhibit “B” thereto, by the terms of which contract 
it will be seen that the Pekin, Lincoln and Decatur road was to re- 
ceive $2 per car between Pekin and Peoria for loaded cars and empty 

‘ars were to go free, and the said Pekin, Lincoln and Decatur 
141 road was to do all the switching and handling of cars in 
Peoria without additional charge. 

This contract remained in force and the business of the Chicago, 
Pekin and Southwestern railroad was done between Pekin and Peoria 
under this agreement until after the appointment of A. L. Hopkins 
receiver of the Peoria and Springfield, which terminated the lease 
of the Pekin, Lincoln and Decatur road, and as a consequence the 
contract with the Chicago, Pekin and Southwestern railroad, and a 
new contract was made by which the Chicago, Pekin and South- 
western railroad was to pay $2.50 per car between Pekin and Peoria. 

This arrangement remained in force until the first of February, 
1881, at which date the Peoria and Pekin Union railroad was organ- 
ized and commenced doing business and took into its possession 
both of the tracks leading from Pekin to Peoria, as well as the termi- 
nal facilities belonging to both companies at Peoria; and the con- 

troversy in this matter is as to the payment for the use of the 
142 tracks between Pekin and Peoria and the terminal facilities 

from the first of February, 1881, to the 28th of February, 
1882—thirteen months. 

At the time the P. & P. U. R’y commenced doing business 8. B. 
Reed was operating the Chicago, Pekin and Southwestern railroad 
as receiver. ‘The Peoria and Pekin Union Railroad Company de- 
manded that Reed, the receiver, should pay, first, a fixed charge of 
$22,500 per year, and, additional, switching and terminal charges 
in Peoria for the right and privilege of using the tracks of P. & P. 
U. R’y 

This the said Reed, receiver, declined to do, claiming, as we under- 
stand it, that the : amount demanded by the said Peoria and Pekin 
Union railway for the use of its tracks was exorbitant and that he 
could not afford to pay it, and that he was unable to agree with the 
managers of the Peoria and Pekin Union Railway Company for the 
use of said tracks, but finally the parties made a mutual agreement 
to submit the matter to the Honorable Thomas Drummond, Judge 
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of the United States circuit court for the northern district of 
143 _— Illinois, and to abide by his decision, the said Reed, receiver, 

agreeing to file a petition for instruction in the premises, 
which petition was duly filed, and a copy of which is hereto attached, 
marked Exhibit “©.” 

Pending the determination of the matter by Judge Drummond 
the said Reed was to pay the same as he had been paying, to wit, 
$2.50 per car, and it is conceded that the payments have been made 
In accordance with that agreement. 

The question then undecided is: Shall the receiver now be dis- 
charged from further payments? 

This matter was submitted by the petition of S. B. Reed, receiver, 
on the 28th of March, ISS1. At that time the late L. G. Pratt was 
acting as attorney for the said Reed, and submitted to the court a 
brief of his understanding of the case and his reasons why Receiver 
Reed should not be called upon for further payment, which brief is 


hereto attached, marked Exhibit ‘ wally 
The same reasons that existed at that time for the release 
144 from any liability to further payment by the receiver of the 


+] 


Chicago. Pekin and Southwestern railroad exists to-day, and 
as only a little over a month of the time of tl ne controversy had 
then passed, and the whole thirteen months having now expired, | 
submit the result of the business during the thirteen months and 
hereto attache a tabulated statement, marked Exhibit “ E,” showing 
the number of loaded cars each month, the amount, at $2.50 per car, 
the nut nber of passenger and baggage cars, at $2.00 for each ear, the 
amount of merchandise handled, and certain other miscellaneous 
items paid, showing a total of $17,037.83 as the amount of money 
paid by _ iver Reed LO the Peoria and Pi kin Union road. | his 
payment, it should be borne in mind, is in full, in accordance with 
mamas ee onset the time the Peoria and Pekin Union 
railway took possession of the tracks. 


For the purpose of showing what might be an equitable charge 

make raf statement, derived from the books of 3S. b. Reed, 

145 receiver, showing the entire earnings, from all sources, of the 

said Reed, from ‘business interchanged with the Peoria and 

Pekin Union railroad during the thirteen months in controversy, as 
follows: 


3. oo a ee sithaammaies inaiteadeia nt 
EAE cen Sie SRN PS Ee ain a nine a 4679 46 
April sosiedieiociaciaiapeiihiatita eusiiiadesite dulaiiieai: “imeuieinin Sito wiemniena 4a 4056 72 
Ee Ore ome CLS Pe sd RIES 7.878 49 
SNL AAI EAGT ON ASEEN RAG POETS sic sae cteee 7.564 88 
OU vivir cncn tein 0: adelaide heneei dik cinta: seeomeees aati ae 5,112 08 
REED canscnacvenn seumaemen a on powe cendisekcneeeins 0,025 19 
CCIE cticcqnec wines nhid tninmeme cavininns wtednlads 5,245 59 
RSP LLL LLM NLM EI FEE 5.059 77 
NE RR EO ND. TSE LR HEME eS 3.369 40 


NS ERE Se TEAS ME ee eae ntiacmieiaa an 3,665 O08 
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Pemuary, 1068... cccnws ceecsccccc ck acorenedeces 3,199 36 
I ies nonce cins epcs-cenin aonisicstaiiats snenhaiinscs maitanetniia tenn 4,186 09 
SI sini iss iacencoseeheneshiiasattlimedeliel pied $62,652 82 


If this earning was divided on the basis of the contract with the 
Peoria, Pekin and Jacksonville railroad hereinbefore referred to— 
that is, giving to the Peoria and Pekin Union railway 25 per cent. 
and to Reed, receiver, 75 per cent., it would give said Peoria and 
Pekin Union railway $15,663.20. It will be seen that the payment 
which has been made of $17,537.83 is largely in excess of 25 per 
cent. 

It should be borne in mind that the distance from Joliet to 

146 Pekin is 115 miles, while the distance from Peoria to Pekin 

is only ten miles. A division of earning according to mil-- 

age would give to S. B. Reed $57,600.48 and to the Peoria and Pekin 
Union railway $5.052.34. 

It should be borne in mind that in this business between the 
Peoria and Pekin Union rai!way and the Chicago, Pekin and South- 
western railroad that the said Peoria and Pekin Union railway fur- 
nished nothing but tracks, and the Chicago, Pekin and Southwestern 
railroad, Reed, receiver, furnished all of the ears, free of mil-age and 

care for and repair of the s same, and furnished all of the engines and 
kept the same in repair and in fuel and water and everything of 
that kind, and in addition thereto furnished all the men, including 
conductors, brakemen, engineers, firemen, wipers, and all other em- 
ployees required for the obtaining of the business and the manage- 
ment of and doing the same. 

It is admitted by the Peoria and Pekin Union railway that all 

their bills for the handling of merchandise in Peoria have 
147 been paid and certain bills for shop repairs that have been 

rendered have been paid, leaving the balance which the 
Peoria and Pekin Union railway divide, as claimed by the said John 
B. Cohrs in his deposition, between switching of cars, maintenance 
of track, and rental of track. 

First, as to switching, it will be seen that the charge is $5,318.80 
for switching 5,693 cars, or a trifle less than a dollar per car. 

This is undoubtedly very largely in excess of the cost of switching 
the cars. A single locomotive with its creew—engineer, firemen, and 
switchmen—costs, including fuel and water, to maintain it about 
$15 per day, and such an engine and crew ought to switch at 
least one hundred ears per day. These figures are “sustained by the 

experience of handling cars in Chicago. 

It is stated by the parties having charge of the switching of cars 
on the Chicago and Alton railroad and the C hicago, Burlington and 
Quincy railroad in Chicago that it costs 15 cents per car for switch- 
ing cars in the city of Chicago: there is no reason why it should cost 

more in Peoria. 
148 I think that an analysis of the cost of maintenance would 
show an overcharge similar to that of switching. An esti- 
mate of the value of the facilities used by Reed, receiver, in this case 


<> 
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perhaps may be approximated by reference to what is paid in simi- 
lar cases; for instance, the Chicago, Burlington and Quincey Rail- 
road Company furnish tracks from Aurora to Chicago, 38 miles, 
and furnish engines and trains and men to operate the trains and 
haul the loaded cars of the Illinois Central railroad from Aurora to 
Chicago and from Chicago to Aurora for $1.25 per car. 

The Chicago and lowa railroad hauls the same cars of the [Illinois 
Central railroad, 80 miles, furnishing tracks, engines, men, and 
everything, for $5.75 per car. 

Numerous other instances of similar charges for track service at 
no greater rate of compensation might be mentioned. 

By the statement of the Peoria and Pekin Union Company under 
consideration it will be noticed that the Wabash, St. Louis and 

Pacific railway handled into and out of Peoria during the 
149 period under consideration 127,431 loaded and empty freight 

cars and passenger and baggage cars; Reed, receiver, handled 
at the same time 9,853 cars in all, and yet it is proposed by the 
Peoria and Pekin Union Railway Company to charge Reed, receiver, 
the same amount of money, to wit, $24,375, that they charge the 
Wabash, St. Louis and Pacific railway for rental; in other words, it 
is proposed to charge Reed, receiver, $2.48 as rental per car, and 
only charge the Wabash, St. Louis and Pacific railway 19 cents per 
car as rented. 

[t is not claimed by the Peoria and Pekin Union Railway Com- 
pany that it had any agreement with Reed, receiver, for paying any 
greater sum than said Reed was paying for similar service at the 
time. Reed, having paid according to the agreement at the time the 
P. and P. U. R’y took possession, should be discharged from further 

payment. 
150 The only further agreement that exists between the parties 

to this controversy is that if, in the judgment of Judge Drum- 
mond, a greater amount should be paid that Judge Drummond 
should state that amount, and the receiver should pay it. It is pre- 
sumed that Judge Drummond, not being bound to decide this mat- 
ter by the terms of any agreement between the parties, will decide 
it upon a quantum meruit rule or upon the basis of fairness and 
equity between the parties, and with this mode of disposing of the 
matter we are content. 

Great stress in the presentation of this matter is laid upon the 
fact that the Peoria and Pekin Union railway could not make 
a different contract with Reed, receiver, than it had with the 
other roads; but this goes for nought when it is considered that its 
other contracts are with its own stockholders, and they only take 
from one pocket and put into the other, and that the Chicago, 
Pekin and Southwestern railroad or Reed, receiver, has no property 

in the Peoria and Pekin Union railway which is to be bene- 
151 _—fited by the payment of a large rental. 

The four lessee roads owning the Peoria and Pekin Union 
railway might contract with themselves to pay to the Peoria and 
Pekin Union Railway Company $100,000 per annum as rental, and 
pay the same to-day and to-morrow come in and get a dividend of 
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90 per cent. That contract might contain a clause that they 
should not contract with an outside road for less than $100,000. 

It is a fact that while the rental paid to the Peoria and Pekin 
Union railway by any other than the four constituent companies 
goes directly to the Peoria and Pekin Union treasury, yet,as a mat- 
ter of fact, all such rental goes to the direct benefit and is shared by 
each of the four lessees. 

It is now claimed on behalf of the P. & P. U. R’y that the P. & P. 
U. Company furnished very much larger facilities to Reed, receiver, 
than he had received formerly under the contracts with the Peoria 

and Springfield Railroad Company and the Peoria, Pekin 
152 = and Jacksonville Railroad Company, and that large additions 
had been made to the terminal facilities in Peoria. | 

For the accommodation of the small amount of business done by 
Reed, receiver, it was necessary to use both tracks between Pekin 
and Peoria and unnecessary to use the additional terminal facilities, 
but the additional facilities spoken of as belonging to the Peoria and 
Pekin Union railway were necessary for the accommodation of the 
other lessees. 

By a computation it will be seen that the Wabash road handled 
127,431 ears into and out of Peoria during the thirteen months. 
Dividing this by the number of working days in that time it will be 
seen that the Wabash road handled an average of 381 cars per day. 
In order to handle this large number of cars it was necessary to 
give the Wabash road a larger space on the side tracks in Peoria, 
and it became necessary, in the judgment of the general manager of 

the P. & P. U. R’y, to restrict Reed, receiver, in the use of the 
153 facilities, which hedid at different times, but notably on March 

olst, 1881, two months after the commencement of the term 
under consideration. The following is a copy of a letter which is 
in sharp contrast with theergument of the P. & P. U. R’y at this 
time: 

PEORIA AND PEKIN Union RAILWAY CoMPANY, 
GENERAL MANAGER'S OFFICE, 
Prortia, Iniinois, March 31, 1881. 

J. Murray, Esq., sup’t Chicago, Pekin and Southwestern R. R. 

Dear Sir: Beginning to-morrow, April Ist, this company will 
only furnish room on side tracks for 25 of your empty cars of all 
descriptions. 

This is positively the maximum number of empty cars that our 
tracks can accommodate for your company. Will you, therefore, 
please arrange to remove all empties above 25 from Peoria yards 
and side tracks at once? 

This number of cars is amply sufficient to cover all orders for 

several days ahead, and, in order that we may have room 
154 enough to transact business for all concerned, we must insist 
that this rule be complied with in the future. 

Our record to-day shows that your company has 67 cars of all 
kinds on our tracks. 

Very truly, R. STEWART, 
Gen. Manager. 
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Mr. Reed, receiver, in forwarding this letter to L. G. Pratt, his 
attorney, complains bitterly of the treatment of the P. & P. U., and 
says, “ You will see that another turn on the screws has been made.” 

It is not honest, equitable, or reasonable to charge and demand 
and expect a court of equity to com pel/ the same rental to be paid 
by Reed when he was positively restricted in the use of the tracks 
to 25 cars per day, while the Wabash handled an average of 381 cars 
per day. 

There are no reasons why Reed, receiver, should pay more for 
use of tracks between Pekin and Peoria from February Ist, 1881, to 

lebruary 28th, 1882, than was paid for similar facilities from 
155 =©January Ist, 1876, to February Ist, aoe and having already 

paid more in fact than for the preceding period no additional 
amount in equity should now be ont 

It is not equitable or reasonable that Reed, receiver, should pay 
$2.48 per car for rent ut wa hese tracks while the Wabash road is only 
charged 19 cents per car; this is made more apparent when it is 
understood that the hes nee attempted to be extorted from Reed, 
receiver, is to £0 to the benefit of the Wabash road and the other 
lessees. 

| have not thought it necessary to refer to the smaller details of 
the matter feomnes r consideration—that is, the selling of tickets, check- 
ing of bag gage . and handling of freight through the warehouse, and 
matters of this kind—as there was but little difference in the aggre- 
gate during the period of this controversy and the former period, 
not sufficient to take the time of the court to investigate. 

Comparisons between the business of Reed, receiver, and the busi- 

ness of the I., B. & W., P. P. & J., and P., D. & E. might be 
156 ~=—s instituted. While they would not show a contrast so great 

as in the case of the Wabash, yet in every case it would show 
that all of the other roads did a very much larger business than the 
Chicago, Pekin and Southwestern railroad. 

Having shown that Reed had paid more than was paid for former 
periods by fixed charges; also having shown that Reed paid more 
than was paid during the period when the Peoria road received 25 
per cent.; also having shown that Reed was restricted in the use of 
the terminal facilities; having shown that there was no contract 
fixing the amount Reed was to pay, and having shown in compari- 
son that the amount which he has paid is in excess of amounts paid 
in similar cases, and having shown that he has paid a fair, equitable, 
and reasonable compensation, we leave the matter for the action of 
the court. 

March 17th, 1883. 

HINCKLEY. 


Net ea 
—u 
e 


I. 


Subscribed and sworn to before me this 18th day of July, A. D, 
1883. 
H. W. BISHOP, 


Master in Ch’y. 


J—210 
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157 Exursit A. 


This agreement between the Peoria and Springfield Railroad Com- 
pany, of the first part, and the Chicago, Pekin and Southwestern 
Railroad Company, of the second part. 

That for the purpose of enabling the second party to extend the 
business of its lines by way of Pekin to Peoria the parties hereto 
have agreed upon the following terms and stipulations, to wit: 

Ist. The second party to be allowed to extend its business— 
freight, express, mail, and passenger—into Peoria over the first 
party’s railroad between Pekin and Peoria, saving only that the first 
party reserves to itself all local freight business between Pekin and 
Peoria and Peoria and Pekin. 

2nd. In conducting the freight business the freight cars of the sec- 
ond party and those in their use shall be hauled both ways over said 
part of first party’s railroad by the motive power of said first 
158 _ party, but the passenger trains shall be hauled by the second 

party’s own motive power. 

3rd. The freight cars and trains of said second party shall be 
taken froin the transfer track of said first party in Pekin and deliv- 
ered at the freight house or station of the first party in Peoria and 
vice versa, at the price of four — ($4.00) for each and every loaded car 
of twenty thousand (20,000) pounds (except lumber, which shall be 
at the rate of thirteen (13) per cent. of the through rate as given by 
said second party), with no extra charge for any amount in excess 
of 20,000 tbs; all amounts less than car-load lots to be consolidated 
into car-loads of 20,000 tbs. each, with no charge for hauling empty 
cars, but no empty cars shall be sent to Peoria except such as are in 
good faith intended to be loaded and brought back to Pekin and 
then delivered to said second party. 

4th. The first party will do all the switching at Peoria, tak- 

159 ing the second party’s cars trom the freight station or main 

track, and place them at any elevator, distillery, malt-house, 

or other usual or accessible place in Peoria for receiving and de- 

livering freight, but any customary charges made by other railroad 

companies for the use of any portion of such other companies’ tracks 
must be borne by said second party. 

Sth. The party of the first part shall handle all rolling freight 
incoming and outcoming at its freight-house in Peoria and Pekin 
for said second party, load and unload second party’s cars as neces- 
sity may require, and atall times exercise the same care and prompt- 
ness In handling such property as is given to traffic of like character 
of its own, the second party to furnish all clerical force and general 
ugents at their own cost, it being understood that the first party only 
furnishes freight-house room, track, scales, oftice room, warehouse- 

men, watchmen, and check clerks necessary for handling 

160 such freight (it is understood that this rolling freight is 

limited to such as may pass through the house), compensa- 
tion for which services the said second party are to pay to first party 
twenty (20) cents per net ton of two thousand pounds. 
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6th. As to passenger business the first party agrees to furnish 
suitable passenger station and ticket office for the Joint use of the 
parties in Pekin and Peoria, to afford standing room for passenger 
trains on its tracks in Pekin and Peoria, and round-house room for 
the necessary passenger engines of the second party in Peoria. The 
second party is to haul its own passenger trains with its own engines 
and is to pay for the facilities afforded by first party twenty-five (25) 
cents for each regular-paying passenger traveling on its trains of 
the second party between Pekin and Peoria and Peoria and Pekin; 
this is understood to include all through passengers to and from 
Peoria, excursion passengers and those at reduced rates to be pro- 

portionately less. 
161] Sth. Thetimetables forthe government of all trains between 

Pekin and Peoria shall be arranged by the first party, but so 
as to accommodate as far as possible the connections of the second 
party with its own time tables at Pekin, and causing no delay to 
second party’s trains when it is possible to avoid it; fifteen minutes 
between times of starting trains from Peoria or Pekin shall be re- 
garded as a reasonable interval, and all arrangements are to be 
made in good faith for the fairest and best accommodations of all 
pe irties alike. 

The train despatcher of the first party shall direct the movement 
of all trains between Pekin and Peoria, subject to the general under- 
standing herein expressed, and the relative rights of all trains or 
the track shall be determined, according to the usual rules applying 
to the several classes of trains, as if they were all the trains of the 
same company. 

The train dispatcher shall act as the disinterested representative 

of all parties. 
162 9th. It is understood that full access to all the tracks and 

switches, vard-room, &c., including depots and warehouses at 
Peoria and Pekin, is accorded’ to the ee party as fully as the 
first party has the same, so that the business may be done by the 
second party with all elevators, warehouses, mills, distilleries, malt- 
houses, and other places of business to which the first party has or 
may have access, without charge to the second party, except as speci- 
fied herein. 

10th. The second party is to pay to the first party at the. rate of 
fifty (50) dollars per annum for each engine taking water at the 
round-house of said first party in Peoria. 

llth. Settlements between the parties shall be made monthly and 
balances paid over promptly on such settlements, which shall not 
be later than the 25th of the month following the month in which 
the service was performed. 

12th. This contract shall be for the term of ten years from 

163. the date hereof, unless sooner revoked by mutual consent ; 

either party may terminate this contract and lease by giving 

six mont-s’ notice in writing, to be given to the other party, the sec- 

ond party to be kept on terms as favorable as are or may be ac- 
corded to any other company or railroad. 

13th. It is understood that the second party is to carry on its 
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trains between Pekin and Peoria, and vice versa, the express, freight, 
and packages of any express company and United States mail free 
of all cost or charge soever to said second party by said first party. 
In witness whereof the parties hereto have, this fourth day of 
January, A. D. 1876, caused their corporate names to be hereto sub- 
scribed by their respective presidents and their corporate seals to be 
hereto attached and attested by their secretaries. 
[Seal P. & S. R. R. Co.] 
PEORIA AND SPRINGFIELD RAIL- 
ROAD COMPANY, 
By JAMES HAINES, Jts President. 


Attest: D. T. THOMPSON, Sec’y. 


164 THE CHICAGO, PEKIN & SOUTH- 
WESTERN R. R. CO., 
By F. E. HINCKLEY, President. 


The above contract approved by me— 
JAMES HAINES, 
Receiver P. & S. R. R. 


It is agreed between the parties to the foregoing contract that on 
and after this date the price for hauling cars between Peoria and 
Pekin shall be three ,°,°; ($3.00) dollars instead of four ,%°, ($4.00) 
dollars, as mentioned in third ($rd) paragraph of foregoing contract. 

If at any time said second party shall elect to do its own train 
service between Pekin and Peoria, in that case the rate shall be two 
sy ($2.00) dollars instead of three ;°,° ($3.00) dollars per car; all 
other conditions in the foregoing contract to remain the same. 

Given under our hands this first day of April, 1877. 

PEORIA AND SPRINGFIELD RAIL- 
ROAD COMPANY, 
By JOHN L. HILLIARD, Receiver. 
THE CHICAGO, PEKIN & SOUTH- 
WESTERN R. R. CO., 
By F. E. HINCKLEY, Pres'’t. 


165 “Exuisit B.” 


Memorandum of an agreement made and entered into this 
first day of September, A. D. 1877, by and between the Peoria, 
Pekin & Jacksonville Railroad Company, of the first part, and the 
Chicago, Pekin and Southwestern Railroad Company, by F. E. 
Hinckley, its president and receiver, party of the second part, 
witnesseth : 

That thesaid parties hereto enter into this agreement for the purpose 
of doing a joint freight and passenger business between Chicago and 
points east of Joliet and points on the line of the second party’s road 
between Chicago and Pekin and points on the line of the first party's 
road between Peoria and Jacksonville. 

The said second party agrees to deliver to the first party all its 
business destined for Peoria and other points onthe road of the first 
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party and its connections at Pekin, and there to receive from said 
first party all the business designed for points on the road of 

166 said second party or its connecting lines in Chicago and all 
points east of Joliet. 

The said first party agrees to take all business delivered to 
it at Pekin and deliver the same at its destination at Peoria and 
ther points along the line of its said road or to its connections. 

And the said first party also agrees to receive business from its 
connecting lines and from all points on its own line for points On 
the line of said second party and its conn: —, lines and Chicago, 
and to deliver the same to said _— party at Pekin. 

That each party is to have the right and “* sees ea to make 
rates for both freight and asnaneen hee 3s to points on the line of 
the other parti 's road and to points reached DY 1ts connections, eX- 
cepting as hereinafter provided, the other party agreeing to carry 
out in good faith, and such contract made by either party, it being 
understood that both parties shall m: — agreed rates. Each party 

hereby agrees to handle the joint business promptly and give 

167 it the same dispatch as its own lo ‘al business, and also to use 

s best efforts to build up and to perform all acts and things 
sonnei o facilitate the joint business. 

ft T- understood that the Cars of both parties shall be em ployed 
for the joint business, excepting that the throu 
the road ol f both part ties Is LO be don in | ne cars so far is possible. 

Kach party shall keep an accurate account of the milage run by 
said cars in the joint business and pay to the other the customary 
milage rates. 

The said first party agrees to build and maintain a suitable freight 
and passenger — In Peoria, separate and distinct from the Chicago, 
Rock Island and Pacific road, and do all in its power to build up 
and increase the joint business from Peoria 


h business going off 


4 
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The first party to furnish engine-house room for the necessary 
passenger engines of the second party at Peoria when said second 
party shall run its engines to Peoria; the said first party is 

168 to haul the passenger trains of the said second party over 


the road of said first party between Pekin and Peoria, pro- 
vided the running time of said second party’s trains corresponds 
with the running time of said first party’s regular trains, but if not 
then said second party is to haul its own passenger trains over the 
road of said first party between Pekin and Peoria with its own en- 
gines, and said second party is to pay for the facilities accorded to 
its passenger, Ini all, and e Xpress business D) said first party as afore- 
said the sum of twenty-five cents for each full-paying passenger 
traveling on the train of said second party in either direction be- 
tween Pekin and Peoria, and the same proportion for each passenger 
at reduced rates, and for the mail and e Xpress the said second party 
1s LO pay to the said first party t the same sum and price as the said 
second party receives from the United States mail department and 
the express company for said service between Pekin and Peo- 

ria. 
169 The time tables and details of the running of the trains 


70 THE PEORIA & PEKIN UNION RAILWAY COMPANY VS. 


between Pekin and Peoria shall be agreed upon from time to 
time between the superintendents of the roads to the parties hereto. 

The agreement in respect to the division of the Joint earnings is 
as follows : 

All business originating on the line of either party’s road for 
points on the line of the other party’s road—that is, business local 
to either party—shall be divided by giving to each party its local 
rate, unless otherwise changed by written consent and agreement of 
the parties hereto, joint traffic to be agreed upon between the par- 
ties. 

The earnings on all business originating on the said first party’s 
road, excepting Peoria, destined for Chicago or Joliet shall be divided 
as follows: 

The said first party to receive forty-five (45) per cent. of the 
through rate and said second party fifty-five (55) per cent. of the 
through rate. 

And all business received at Chicago or Joliet for points on the 
first party’s road, excepting Peoria, shall be divided as fol- 
lows: 

170 The party of the first part shall receive forty (40) per cent. 
and the party of the second part sixty per cent. of the 
through rate. 

The earnings on all business from Peoria to Chicago and points 
ast of Joliet, also business from Chicago and points east of Joliet 
to Peoria, to be divided as follows, to wit: 

Said first party to receive twenty-five per cent. of the earnings 
between Joliet and Peoria (meaning by this that the arbitrary — 
paid the Chicago and Alton Railroad Company, which is now ($5) 
five dollars per car between Joliet and Chicago, but may hereafter 
be modified, is to be first taken vut of the gross earnings between 
Chicago and Peoria), said second party to receive (75) seventy-five 
per cent. of said earnings between Joliet and Peoria, grain business 
excepted, the compensation to be accorded by the party of the sec- 
ond part to the party of the first part on grain business from Pe- 

oria to be five (5) per cent. of the through rate; the earnings © 
171 on all grain business from Havana destined to points east of 

Joliet, viz., to seaports or common line points, to be divided 
so as to give the first party (10) — per cent. of the through rate. 

The earnings on all business originating east of Joliet and des- 
tined to points on line of said first partes road, excepting Peoria, 
Havana, Virginia, and Jacksonville, to be so divided as to give said 
first party its local rates, and on business originating east of Joliet 
at se-port or common line points, destined to Havana, Virginia, and 
Jacksonville, the first party is to receive ten (10) per cent. of the 
through rate. 

Settlements between the parties shall be made monthly and the 
balances paid over promptly on such settlements, which shall not 
be later than the 25th day of the month following the month in 
which the business was done, but approximate balances may be 
drawn for weekly by either party. 

To facilitate the transfer of the joint business at Pekin be- 
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172 tween the two roads it is mutually agreed that each party 
shall have the right to go with its engines and men upon the 

tracks of the other party for the purpose of delivering to it or re- 

ceiving from it cars loaded or unloaded used in the joint business. 

‘or the purposes of this contract it 1s necessary that the tracks of 
the two parties hereto be connected by a Y, known as the South Y, 
crossing the I., B. & W. track from Market square to Third street. 
It 1s agreed that this = with double tracks, if it shall be so arranged, 
shall be built, together with all the appurtenances and expense con- 
nected with it, jointly and equally, and owned and maintained 
equally by each party. 

This contract shall be for the term of ten (10) years from the date 
hereof, unless revoked by mutual consent, but either party may ter- 
minate this contract by giving six months’ notice in writing to the 
other party. 

In witness whereof the parties hereto have caused this 
173 contract to be signed by the respective — the day and year 
first above written, to take effect on or before the first day of 
October next. 
[Seal P., P. & J. R. R. Co..] 
(Signed) PEORIA, PEKIN & JACKSONVILLE 
RAILROAD COMPANY, 
By JOHN ALLEN, President. 


Attest: WM. C. PHILLIPS, Sec’y. 
[Seal C., P. & S. W. R. RB. Co..] 
THE CHICAGO, PEKIN & SOUTH- 
WESTERN RAILROAD CO.,, 
By I I. HINCKLEY, Preside nt, 
And by F. E. HENCKLEY, Receiver. 


Attest: P. B. SHUMWAY, Sec’y. 
174 “EXHIBIT ©,” 


UNITED STATES OF AMERICA, Northern District of Illinois: 


In the Cireuit Court of the United States for said District. In 
Chancery. 


FARMERS LOAN AND ‘T'RUstT COMPANY 
i's. 
CHICAGO, PEKIN AND SOUTHWESTERN RAILWAY COMPANY. 


To the Honorable Thomas Drummond, judge of said court: 

The petition of Samuel B. Reed, receiver in the above-entitled 
cause, respectfully represents— 

‘That as such receiver he has been and now is using and occupy- 
ing the Peoria and Springfield railroad from Peoria to Pekin as 
part of the line of the Chicago, Pekin and Southwestern railroad 
to Peoria, and has also been paying to the Wabash Railway Com- 
pany certain terminal charges for hauling freight and a propor- 
tion of rent of depot and for passenger agent at Peoria. 


celediniaiindiiine ceenneeneaneteetannainen Tre ee 
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175 That on February Ist, A. D. 1881, all the railway tracks 

between Peoria and Pekin, together with all the terminal 
facilities in Peoria and Pekin used by your receiver, became, as 
your receiver is advised, the property of the Peoria and Pekin 
Union Railway Co., which company now proposes to make an 
arrangement with your receiver for the continued use of the track 
from Pekin to Peoria and for all necessary terminal facilities in 
Peoria. 

That your petitioner has been in negotiation with the managers 
of the Peoria and Pekin Union Railway Co. concerning the terms 
and conditions of such continued use, but has been unable to agree 
with said managers concerning the same. 

That because of such failure to agree upon said terms and con- 
ditions the parties have mutually made the following agreement, in 
substance, to wit: 

“Chicago, Pekin and Southwestern Railway Co. to have the same 
rights of the Peoria and Pekin Union railway tracts that are given 

to the several lessees within the eighth section of the contract 
176 between the Peoria and Pekin Union Railway Co. and the 

lessees, and the Chicago, Pekin and Southwestern Railway 
Co. to pay for the terminal services and facilities the same the lessees 
pay, the fixed charge per month to be determined by Judge Drum- 
mond onan application to be made to him for that purpose by the re- 
ceiver of the Chicago, Pekin and Southwestern railway upon notice 
to the Peoria and Pekin Union Railway Co., and to be made within 
thirty (30) days from Mareh 15th, A. D. 1881; such fixed charge 
to be made, when determined by Judge Drummond, from February 
Ist, A. D. 1881, and until such determination the Chicago, Pekin 
and Southwestern Railway Co. to pay charges as now made; residue, 
if any, to be paid when Judge Drummond shall so determine.” 

Wherefore your petitioner prays that your honor will examine 
into the matter and determine for your receiver the rental to be 
paid by him to said Peoria and Pekin Union Railway Company. 

And as in duty bound your receiver will ever pray, ete. 
177 S. B. REED, Receiver. 
LORIN GRANT PRATT, 


Solicitor for Receiver. 


STATE OF ILLINOIS, 


. . . . . . . y > 88° 
Northern District of Illinois, County of Cook, | 


Samuel Bb. Reed, receiver of the Chicago, Pekin and Southwestern 
railway, being first duly sworn, says that he has heard read 
the foregoing petition by him above subscribed and knows the 
contents thereof, and that the same is true as deponent verily be- 
lieves; and further says not. 


S. B. REED. 


Subscribed and sworn to before me this 28th day of March, A. D. 
1881. 


CHARLES B. McCOY, 
Notary Public. 
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178 Exuisit D. 


Suggestions for the Receiver of the Chicage, Pekin and Southwestern 
Railway. 


UNITED STATES OF AMERICA, | “ae 
Northern District of Illinois, | ~~’ 


In the Circuit Court of the United States for said District. In 
Chancery. 


FARMERS’ LOAN AND Trust CoMPANY 
Us. 
CHICAGO, PEKIN AND SOUTHWESTERN RAILWAY ComPANYy ef al. 


In the matter of the proposed lease from the Peoriaand Pekin Union 
Railway Company. 


To the Honorable Thomas Drummond, judge of said court: 

Up to Feb’y Ist, 1881, the “C., P. & S. W. R. R.” paid for the use 
of the railway track from Pekin to Peoria according to wheelage-——4. ¢., 
a certain agreed price per car for all cars transported over the road, 
and for all terminal facilities in Peoria, including the handling of 
its freight, it paid a certain agreed price for the priviledges used by 
and for the services rendered to it. 

Upon this agreed basis of paying according to the business done 
(and which I assume was a fair one) the C., P. & S. W. R. R., from 

September 9th, 1879, to Feb’y 1st, 1881, paid for rental of track 
179 from Pekin to Peoria and for its terminal facilities and ser- 
vices in Peoria the following monthly payments, to wit: 


For month of September, 1879 (Sept. 10th to Sept. 30th, in- 


STE dcctecteccnccsn cco $244 
» CORRS, - BEteecencece cncnawpiiani 418 20 
4 NS ncciccnsccenennninee 469 55 
. ES gg Oe a 
? CREE, TEGO ccnnencncnescemttiiannnin 424 74 
a i cite neiieee 487 04 
” March, ole en ee EN See 820 49 
ss April, ©  giptsinsaebnnnncninaiaiaiall 854 23 
. May, © Sammars wemnineneiiniindiiadls 1,517 49 
” June, Ty  warausiibintiinhas tmsninanenaiaiaaa anes 876 77 
r July, fe NEE IE 759 76 
. August, TT deals inesicmntneninaiiainiiiliada madi 1,212 33 
r PS  ettibteeeenanneninaeienl —s 
. October, A Ee NR ENT 1,839 85 
" ia en cctitilnieeiedais 1,193 20 
AEE, se ee oo aN ei WT 1,019 84 
“ PORE, Tis GHA. n.cncncceminiin 1,000 00 


On Feb’y Ist, 1881, the “ Peoria and Pekin Union Railway Com- 
pany ” became possesséd of all the tracks between Peoria and Pekin 
and of all the terminal property and facilities in Peoria, whereupon 

10—210 
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it proposed to the receiver to lease to him for the period of his re- 
ceivership the use of the railroad track from Peoria to Pekin, 
together with terminal facilities and services In Peoria (according to 
the provisions of its form of lease herewith submitted), being upon 
the following terms, to wit: , 4 
180 Ist. A fixed yearly rental of $22,500.00, and in addition 
thereto— 
2nd. The proportion, according to use, of all expenses of main- 
tainance, renewal, and keeping in thorough repair the main tracks, 
sidings, passenger depot, approaches and facilities, freight and round 
houses, and all other of the leased property, excepting the tracks 
lying within the yards at Peoria and Pekin. 2 : 
' 8rd. In case of the building of a contemplated “ Union depot ~ at 
Peoria, then for all passenger, mail, and baggage cars entering such 
depot such reasonable price per car as shall be fixed by the lessor. 

Atli. Reasonable compensation for all transfer service at Peoria, to 
be fixed by the lessor. 

5th. Reasonable compensation for handling and switching all cars 
at Peoria, to be fixed. by the lessor. 

The receiver has not accepted the proposition of the Peoria Union 
Railway Co., nor can he recommend its acceptance. 

Not being able to accept or recommend to your honor the accept- 
ance of the proposal aforesaid, the receiver, after considerable ne- 

gotiations with the Peoria & Pekin Union Railway Co., finally 
181 agreed with it that the C., P. &S. W. R. R. should, for the term 

of the receivership, use the tracks and terminal facilities under 
the provisions of said form of lease, except that your honor should, 
upon consideration of the facts and circumstances, determine the 
amount to be paid by the receiver therefor. 

To this end the receiver has presented his petition praying that 
your honor may hear and determine the matter. 

As pertinent to the questions thus submitted I suggest— 

First. I assume that the rate heretofore paid by the C., P. &S. 
W. R. R. for rental of tracks and for terminal facilities and services, 
being an agreed rate and upon the basis of paying for actual use, 
was a fair one. At that rate, paying for all it used and had, the 
monthly payments ran from $418.20 to $1,839.85, and from October 
ist, 1879, to January Ist, 1881, a period of fifteen months, aggre- 
gated the sum of $13,639.98, or an average of a little over $900.00 
per month. ‘This was upon the basis of actual use, or, as the rail- 
road men say, “according to wheelage.” It will be noted in this 
connection that the amount paid for the latter months has averaged 
about $1,000.00 per month. This sum of $1,000.00 per month is 
therefore a fair compensation for all the rights and privileges the 
road requires or can use. 

Second. Prior to the appointment of Hopkins as receiver 

182 of the Peoria and Springfield railroad the C., P. & S. W. R. R. 
paid for use of track from Pekin to Peoria at the rate of $2.00 for 

each loaded car and passenger coach. Since Mr. Hopkins’ appoint- 
ment the receiver has paid at the rate of $2.50 for each loaded car 


c 


and $2.00 for each passenger coach and baggage car and 2(c. pr 
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ton for handling the freight through the warehouse. At these rates 
the business has amounted to the monthly sums hereinbefore stated. 
The bill of the Peoria & Pekin Union Railway Co. for the month of 
February, 1881, has just been rendered at these prices and amounts 
to $986.00. ; 

Third. The proposed lease would require the road to pay $1,875.00 
per month absolutely, and, in addition thereto, its proportion of all 
repairs and for all se: vices in handling its freight at Peoria, +o that 
the “unknown quantits ” might be greater even than that which is 
known and fixed by the lease. 

Fourth. In the opinion of the receiver the present volume of busi- 
ness of the C., P. & 8S. W. R. R. will not warrant any large increase 
of expense for rental or terminal facilities. The present proportion 
of outbound freight from Peoria accorded_to the C., P. & S. W.R. 
R. by the “ Peoria pool "1s but 5 @, while the T., P. & W. R. R. has 
ob ¥/. and the I., B. & W. R. R. has 24 % of the same, and these pro- 
portions were fixed by the committee of arbitration upon the Ssup- 
posed basis of relative volume of business done by the roads, re- 

spectively. 
185 Fifth. The Peoria and Pekin Union Railway Co. claims 

that because it has made leases to four several roads upon 
the terms proposed to the C., P. & S. W. R. R., and because it has 
covenanted in those leases that it will not make other or different 
leases to other parties, that it is under obligations not to let the C., 
P.& S. W. R. R. do business in Peoria unless ujion the terms pro- 
posed by rt. 

There is apparent force in the suggestion, but that force is entirely 
destroyed by the fact that the Peoria & Pekin Union Railway Co 
is jointly, equally, and solely owned and controlled by the same four 
roads with which it has made these leases. It is simply the case of 
aman contracting with himself that he will not make a certain 
other contract. ‘The lease explains all this, besides the objection Is 
in this case waived by the Peoria and Pekin Union Railway Co. 
under its terms of submission to your honor of this question. 

Sixth. The amount of rental to be paid by the four roads, respect- 
ively, under their several leases, furnishes no proper basis for the 
present case, because those leases are for 50 years the fixed rental of 
$22,500.00 per year, continuing during all that period; these roads 
contract for a valuable future priviledge—one that will be increas- 

ing in value yearly, while the receiver can only contract for a 
184 temporary present use. ‘They can afford to pay more than the 

present use is worth because they secure the more valuable 
use of the property for the long future time. 

All of which is respectively submitted. 

March 29th, 1881. 

LORIN GRANT PRATT, 
For the Recewver. 
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185 Exursit E. 


Tabulated Statement of Business to and from Peoriu Hauled by C., P. & 
S. W. R. R. over P. & P. U. R’y, Feb’y 1st, 1881, to Feb’y 28th, 1882, 
Showing Number of Loaded Fr’t Cars, Pass’r & Bagg. Cars, Am't 
Madse., K-., in and out of Peoria and Payment therefor by C., P ( 
S. W. R. R. 


oS = 
Loaded fr’t cars Pass’r & bac. cars. a. = 
| ae a mae 
Month, eas Lee =e | s& Poti. 
. | Am’t@ . Am’t (a 3 9 -— 
No. 2.50 ea. No. 2.00 ea. a ~ 
= rae 
1881. 
EY Décinancel| Gee | - 767 50 96 192 00 86 50 wet 986 00 
>) ne 785 00 72 144 00 43 63 i 972 63 
rn ee | 1,035 00 | 104 | 208 00 fl 1.285 45 
eee 1,965 00 104 | 208 00 3691 , 18 2 2 993 16 
ae Ras a 1.860 00 104 908 00 wee eee 2106 26 
BRING ccuscanst GE i i087 8: 106 hi; dt ee. wee 1,568 25 
ae 1,405 00 108 2 fe 2 5 1,655 76 
Bent. © .nccccun.| el “1906 @ 131 262 00 _ & gf en 303 3 
is Decittinwsust Geel oon 104 Ae. 2 te 1,420 28 
i a oe 740 00 104 208 00 40 16 8 50 991 66 
Biden nities | 821 | 802 50 | 108 x a) ee 1,097 34 
1882. 

TE in cient OS 587 50 104 208 OO  £ | 840 41 
Pob'y 13 _......| 882 | 830 00 96 192 00 | 56 30! 13 95 1,092 25 
| 5693 | 14,232 50 | 1339 2,678 00 | 596 63 | 30 70 | 17,537 83 


186 In the Circuit Court of the United States for the Northern 
District of Illinois, of the July Term, A. D. 1883. 


Farmers’ LOAN AND Trust CoMPANY 
vs. In chancery to foreclose 
CuicaGo, PEKIN & SOUTHWESTERN RalIz- { first mortgage. 


ROAD CoMPANY ef al. 


J 
F’arRMERS Loan & Trust Company ] 
v8. | In chancery to foreclose 
CuicaGo, PEKIN & SoUTHWESTERN RaAIL- second mortgage. 
ROAD ComPANy et al. 


In the matter of the intervening petition of the Peoria and Pekin 
Union Railway Company in the above-entitled cause. 


I, Thomas Drummond, judge of said circuit court of the United 
States, do hereby certify that on the 13th day of November, A. D. 
1883, one of the regular days of the July term, A. D. 1883, of said 
court, upon the hearing and trial had before me upon the exceptions 
filed to the report of the master in chancery of said court in the matter 
of the intervening petition of the said The Peoria and Pekin Union 
Railway Company in the above-entitled cause of the Farmers’ Loan 
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and Trust Company against the Chicago, Pekin and Southwestern 
Railroad Company, the foregoing deposition of John B.Cohrs, together 
with the exhibits thereto, was introduced and submitted on said 
187 hearing on behalf of said petitioner, and the foregoing depo- 
sition of F. E. Hinckley, together with the exhibits thereto 
attached, was introduced and submitted on behalf of the respond- 
ents to said petition; and I further certify that the said depositions 
and exhibits was all of the evidence introduced and submitted on 
said hearing. 
Witness my hand and seal this 28th day of November, A. D. 1883. 
THOMAS DRUMMOND, Judge. [SEAt. | 


Endorsed: Filed Jul. 20,1883. W. H. Bradley, clerk. 


188 NorRTHERN District oF ILLINOIS, 88: 
[, William.H. Bradley, clerk of the circuit court of the United 


States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct transcript of the record 
in the matter of the intervening petition of the Peoria and Pekin 
Union Railway Company in the cause wherein The Farmers’ Loan 
and ‘Trust Company is the complainant and The Chicago, Pekin 
and Southwestern Railroad Company et a/. are the defendants (made 
under the stipulation and certificate of evidence filed in said cause), 
as the same appear from the files and records of said court now re- 
maining in my custody and control. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office in Chicago, in said district, this 
first day of April, A. D. 1884. 

[Seal of Circuit Court U.S., Northern Dist. Illinois, 1855.] 
WM. H,. BRADLEY, Clerk. 

Endorsed on cover: N. Illinois C.C. U.S. No. 210. The Peoria 
& Pekin Union Railway Company, appellant, vs. The Chicago, Pekin 
& Southwestern Railroad Co. Filed 6th March, 1885. 
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IN THE SUPREME COURT OF THE UNITED STATES. 
OC’ TOBER TERM, 1887. 
No. 210. 


a is 


THE PEORIA AND PEKIN UNION RAILWAY COMPANY, 
4 ppellant, 
against 


THE CHICAGO, PEKIN AND SOUTHWESTERN RAILROAD 
COMPANY. 


BRIEF FOR THE APPELLANT. 


WAGER SWAYNE. 
C. WALTER ARTZ, 
(it Counsel. 
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Supreme Court of the United States. 


OCTOBER TERM, 1887. 


No. 210. 


> 


THe Prorta AND Pekin Union Ratr- 
WAY COMPANY. 
Appellant, 


Argument for the 
Appellant. 


THe CuicaGco, PEKIN AND SOUTHWEST- 


ERN RATLROAD COMPANY. 


Statement of the Case. 


This is an appeal from a decree denying and dis- 
missing an intervening petition praying that the Re- 
ceiver of defendant be ordered to pay the petitioner 
$16,231.35, claimed as balance due on account of rental 
from February 1, 1881, to March 1, 1882, of certain 
property in Peoria, Illinois, which the Receiver during 
that period made use of in common with other tenants 
of the petitioner. 

Appellant is a railroad company owning at Peoria a 


Union passenger depot, freight houses, round houses, 


2 


shops, yards, tracks, switches and other terminal prop- 
erty ; also two lines of railroad extending from Peoria 
to Pekin, Illinois, a distance of ten miles, each of 
them crossing the Illinois River on an extensive rail- 
road bridge. One of these bridges is at Pekin, the 
other at Peoria. The bridges also are the property of 
the appellant. 

Defendant is a railroad company of Illinois, and at 
the time named was the owner of a railroad extending 
from Pekin to Mazon Bridge, about ninety miles, in the 
direction of Chicago. 

February lst, 1881, appellant entered into an agree- 
ment (Record, page 4) with the Indiana, Bloomington 
and Western Railway Company; the Wabash, St. Louis 
and Pacific Railway Company; the Peoria and Jack- 
sonville Railroad Company, and the Peoria, Decatur 
and Evansville Railroad Company, several parties of 
the second part to said agreement. 

The agreement recites that appellant admits each of 
the four second parties to full and free use of its 
grounds, tracks and buildings; further agreeing to 
maintain and enlarge the same as might be necessary 
for the full and prompt transaction of the business of 
themselves and of all other companies whom appellant 
might at any time admit to a like occupancy as tenants 
in common with said second parties. 

Appellant further agreed to perform for each of said 
second parties all shifting of cars, making up of trains, 
loading and unloading of freight, care of passengers, 
including maintenance of the Union Passenger Depot 
and generally all terminal services beyond the moving 
of arriving and departing trains, and to provide men, 


machinery and supplies required for that purpose. 


Fach of the second parties agreed to pay to the ap- 
pellant on monthly settlements a share of the expenses 
incurred by appellant during the month preceding in 
the performance of such services and maintenance. 
The share of each party to be such a proportion of the 
whole expense as the use made of said terminals by that 
party bore to the entire use made of tlie same by all of 
appellant’s tenants in common during the month for 
which the expense was incurred. 

Each of said second parties further agreed to pay 
monthly to the appellant as owner of said property a 
rental at the rate of twenty-two thousand five hundred 
dollars a year. 

At the time this agreement Was eX cuted. the rail- 
road of defendant company was 1n charge of and 
operated by Samuel b. Reed. the Receiver, appointed 
at the suit of the Farmers’ Loan and Trust Company 
against defendant company in the Circuit Court of the 
United States for the Northern District of Lhinois, by 
Hon. THomas Drummonp, Circuit Judge. 

Mr. Reed was already running his trains from Pekin 
to Peoria, using the tracks of the Peoria and Spring- 
field Company between Pekin and Peoria under the 
agreement with Mr. A. L. Hopkins, Receiver of that 
company, and obtaining terminal facilities in Peoria 
trom the Wabash, St. Louis and Pacific under an agree- 
ment with that company. He was paying to Mr. Hop- 
kins a fixed tariff of $2.50 per loaded car, and to the 
Wabash Company “certain terminal charges for hand- 
= ling freight and a proportion of rent of depot, and for 
handling freight at Peoria” (Record, folios 68 and 
SO), 


The charge in each case, including the entire compen- 


4 


sation paid by Mr. Reed to these two companies 
respectively, covered of course something by way of 
rental over and above the estimated cost to them of the 
service. 

Both of these arrangements were at the pleasure of 
the parties, and of necessity ceased February Ist, 1881, 
when all of the property made use of passed into the 
control and ownership of appellant, and both of the 
parties from whom Mr. Reed had been receiving service 
transferred it to their own terminal business. 

Appellant thereupon tendered to Mr. Reed an agree- 
ment similar in all respects to that made with each of 
the four companies—that is, to perform for him all 
terminal services at cost, and to allow him to run his 
trains over its tracks between Pekin and Peoria and in 
and out of its freight and passenger stations in Peoria 
for a monthly rental at the rate of twenty-two thousand 
dollars a year, the same as paid by each of the other 
companies. 

Appellant, however, did not insist that the agree- 
ment tendered by it to Mr. Reed should be as in the 
other cases for a term of fifty years, but was content 
that such agreement should be only for the term of Mr. 
Reed’s continuance as Receiver of the railroad of de- 
fendant company. 

Mr. Reed, however, claimed that he had no authority 
as Receiver to execute the contract, as the rest had 
done, without the sanction of Judge Druymonp. In 
order that the business of his road should not be im- 
peded by summary withdrawal of his entrance into Pe- 
oria and use of Peoria terminal facilities, it was agreed 
with him that he should have all the privileges of the 


contract pending an application to Judge DrummMonpD 


vo 


for his sanction, and that Jud DRUMMOND S decision 


ge 
when made should take effect as if given at the first. 

Mr. Reed was, however, expressly notified that appel- 
lant had no authority to waive the condition that for 
any time that he might use appellant’s premises he 
must pay rent on the same basis as the others. 

Mr. Reed agreed that he would make this ap- 
plication within thirty days from March Ist, 1881, 
and did make it within that time. Judge DruMMonp, 
however, declined to make himself responsible on a 
question of business judgment, and confined himself to 
the announcement that unless Mr. Reed paid what was 
required the appellant could shut him off its tracks. 
Mr. Reed was notified by the petitioner that Judge 
DRUMMOND had taken this position and that petitioner 
would have to shut him off its tracks unless the condi- 
tion of his occupancy was complied with. He did not 
comply and was accordingly shut off. 

This did not occur until March Ist, 1882, the petition 
of Mr. Reed having remained meantime in Judge DruM- 
MOND’S hand without action. His response to it at that 
time seems to have been called out by some applica- 
tion from the appellant (Record, fols. 69 and 72). 

At the time when appellant consented that Mr. Reed 
might continue to use its tracks, pending an application 
to Judge DrumMonD for his sanction to the contract, it 
was not expected that any great delay would intervene. 
By way of precaution it was, however, stipulated that 
the car rate formerly paid to Mr. Hopkins, as Receiver, 
for the use of tracks between Pekin and Peoria should 
be taken as a basis of od interim payments on account. 
The additional payments which Mr. Reed had been 


making to the Wabash Company for terminal facilities 
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in Peoria were discontinued. These car rate payments 
were originally intended, as has been said, to cover not 
merely the charge for services and maintenance, but 
also to include a charge for rental. Now, that Myr. 
Reed was to be charged for services only the actual 
cost, a continuing payment on the car rate basis would 
of course leave a balance to be applied to rental. This 
might, however, and probably would, prove to be less 
than the uniforn rental paid by the rest. Hence it was 
agreed that this difference should 4e paid when Judge 
DrumMMoND should decide (Record, fols. 74 and 82). 

No provision was made binding either party to con- 
tinue the agreement beyond the time when Judge 
DrumMonD should make his award. Appellant, indeed, 
by the terms of its contract with the four companies, 
was expressly precluded from admitting a competitor 
upon less favorable terms, particularly as to rental. 
This is expressly prescribed by a clause in that con- 
tract, which is referred to by Mr. Reed in his petition 
to Judge DrumMmonD (Record, fol. 107). 

Mr. Reed accordingly, in March, 1881, filed his pe- 
tition in the suit in which he had been appointed as 
Receiver, setting up his agreement made with appellant 
“to pay for the terminal services and facilities the 
“same the lessees pay, the fixed charge per month to 
“be determined by Judge DrumMonp,” and praying 
from Judge DrumMonD a determination of the amount 
(Record, page 40). 

This petition as has been seen remained, with Judge 
DruMMOND until early in 1882, at which time he in- 
formed Mr. Cohrs, vice-president and general counsel 
of petitioner, that “he had decided not to act,” and 
that “unless the Receiver of the C.,P.&S. W. settled 


-~ 
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“ with the P. & P. U. Ry. Co. by March Ist, 1882, we 
“ might shut them off our tracks’ (Record, fol. 74). 

Mr. Reed declined to make the payment which he 
was then authorized to make. ‘The arrangement with 
him was accordingly terminated March Ist, 1882, and 
the defendant company ceased doing business directly 
with Peoria. 

Appellant thereupon filed in the cause in which Mr. 
Reed was appointed Receiver an imtervening petition, 
setting out what had occurred and asking for an order 
directing Mr. Reed to pay a balance of rental account 
for the use of petitioner's premises from February 1, 
ISS1. to March 1, 1882. on the same basis as each of 
the other companies using the same premises (Record, 
page 25). 

Mr. Reed had used the premises fourteen months. 
Rental for this period, at $22,500 a year, amounted to 
$24,375. His share of expenses incurred by petitioner 
amounted to $8,594.38. His cash par) ments meautime, 
made on the basis of his former contract with the 
Pekin, Lincoln and Decatur Company, were in the ag- 
gregate, $17,537.83. Deducting from this sum his 
share of the expense account, to wit, $8,394.38, there 
remained to be applied to rental account $8,143.55. 
Deducting this in turn from the gross amount of ac- 
crued rental..to wit, $24,375, there remained due to 
petitioner, for balance of rental account, $16,231.55. 

It was, accordingly, for payment of this sum that the 
petition asked an order from the Court (Record, 
fol. 78). 

This petition was referred to a Master, with in- 
structions to take proof and report the same, with his 


conclusions, to the Court. 


S 


The Master found “as the result of the conditions 
‘upon which the Receiver continued to use the prop- 
‘erty after the attempted making of a contract be- 
“tween the parties,’ * * * “an implied under- 
“ taking on the part of the Receiver,” to pay the de- 
mand originally made by the petitioner, and now 
urged by it as appellant. He therefore found that 
the amount claimed was due (Record, fol. 50). 

The answer of the defendant company to the inter- 
vening petition of appellant, claimed that it “ had done 
‘“ business into Peoria for many years over the tracks 
“ now owned by the Peoria and Pekin Union (appel- 
* lant) tailway Company on the basis of paying per 
“car; that at the date of the demand made by ap- 
pellant, it was paying $2.50 per car ; “ and it claims the 
right to continue to do business into Peoria at the same 
rate,’ &e. (Record, fol. 39). 

This claim is not made, in the answer, on any basis 
of alleged contract, nor was any evidence offered in 
support of it on that basis. It is claimed as an absolute 
right, apparently on that view of supposed rights of 
one carrier in the property of another, which prevailed 
in some of the Circuit Courts, and, among them I have 
reason to think in Judge DrumMmonp’s, before the de- 
cision of this Court in the Express cases. 

With respect to this claim of absolute right, the 
Master found that if the Court should be of opinion that 
appellant’s demand for payment of rental created no 
obligation to discontinue the use or pay the required 
sum; and if the Court were also of opinion that the 
rental paid by other tenants furnished no basis of 


charge against the defendant company, and defendant 


company should be charged no more than it paid for 
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the same privileges during the prior time referred to, 
then the account had been satisfied, and nothing was 
due to the petitioner. 

Concerning certain evidence offered by the defendant 
company to prove that the amount demanded by the 
petitioner for rental was unreasonable, the Master re- 
ported as follows : 

‘No testimony has been introduced to show that 
these terms are unreasonable, except by comparison 
with what has been previously paid and the amount of 
business done by the respondent road during this time 
as compared with that of the other roads referred to” 
(Record, fol. 49). 


Of the insufficiency of this evidence to prove that the 
rent demanded was unreasonable, he reports : 


There is nothing before me which enables me to 
report the amount of compensation which the petitioner 
should have except as the result of the condition upon 
which the Receiver continued to use the property after 
the attempted making of a contract between the parties 
resulting in the contract above referred to” (Record, 
fol. 5Q). 


The Court adopted the defendant company’s theory 
| pan . 
aS presented by its answer, that irrespective of all con- 
tracts, it had an absolute nght to use the property of 
the appellant and upon the same basis of payment as 
previously iD use. 
Hence, the Court. in its decree (Record. p. 29), states 
that it 1s 
“of the opinion that there was no obligation on the 
part of the defendant Ruailroad Company, from a time 
when a demand was made upon the defendant Railroad 
Company by the petitioner for compensation, to pay 
* * * atthe same rates that the other railroad 
companies referred to in the pleadings and proofs were 
paying, but the defendant company had the right to 
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pay for the use of the same according to the rates that 
it had previously paid for the use of the tracks from 
Pekin to Peoria and for terminal facilities at the latter 
point,” &c. “ And it is therefore ordered and adjudged 
that the said petition be dismissed with costs, and that 
the alternative in the Master’s Report, in conformity 
with this opinion, be affirmed” (Record, fols. 54 and 
oe»). 


This alternative report of the Master, it will be re- 


alled. was as follows : 
lf the Court shall be of opinion . 


1. That no obligation to pay was involved by con- 


tinued use after notice that rent would be demanded. 


2. That even the agreement to pay rent at a rate 


< 


to be afterwards determined created no obligation ; and 


3. That defendant company could not even then be 
required to pay except on the same basis as before the 
property changed hands. 

All these positions were adopted by the Court, which 
held, as has been seen, that the defendant company had 
the right to pay at the same rate as before. 

The petition was thereupon dismissed. 

The petitioner appealed, and is now here to be heard 


on its appeal. 


Assignment of Errors. 


I. The Court erred in holding that there was no ob- 
ligation on the part of the defendant railroad company 
to pay from the time of demand made by appellant, at 


the same rate that other railroad companies were pay- 


ing. 


1] 


Il. The Court erred in holding that the defendant 
railroad company had the right, after such demand, to 
pay at the same rate that it had previously paid for the 
use of the tracks from Pekin to Peoria and the terminal 


facilities at the latter point. 


Ill. The Court erred in holding that appellant was 
not entitled to a decree for any part ol the compensa- 


tion demanded in its petition. 


IV. The Court erred in confirming the alternative in 


the Master’s report, 


V. The Court erred in not confirming that part of 


the Master's report which was not contirmedcd. 


ARGUMENT. 
a 


There was no agreement whatever as to 
compensation which survived the acquisi- 
tion of the property by the Peoria and Pe- 
kin Union Railway Company. 


The evidence in the recorad is COMprist cd in LWo afhi- 
davits and the exhibits attached. One of the affidavits 
is made by John B. Cohrs, vice-president and general 
counsel of the Peoria and Pekin lL nion vy. Co. The 
other is made by F. E. Hinckley, at one time president 
and afterwards Receiver of the Chicago. Pekin and 
Southwestern R. R. Co. Each gives an argumentative 


historv of the case. There is no contradiction between 
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them as to any positive fact. The exhibits consist 
mainly of the agreement and lease made with and to 
the four companies by the appellant, and the various 
agreements which have from time to time been made by 
the Chicago, Pekin and Southwestern for the use of 
terminal facilities in Peoria and for payment for such 
use. 

Both of the gentlemen above named agree in stating 
that the period covered by this controversy extends 
from February 1, 1881, to March 1, 1882 (Cohrs, fol. 67 ; 
Hinckley, fol. 141). The petition addressed to Judge 
DrumMonpD by Mr. Reed stated also the same. The an- 
swer of defendant company does not merely admit, but 
states, that appellant was the owner of the property for 
the use of which compensation was demanded. 

Both witnesses agree likewise (Cohrs, fol. 68 ; Hinck- 
ley, fol. 141) that immediately prior to February |, 
1881, the defendant was running its trains from Pekin 
to Peoria over the Peoria and Springfield road, and 
under an arrangement with Mr. A. L. Hopkins, then 
Receiver of that road, and that when appellant took 
over the property the agreement became inoperative 
(Record, fol. 141). 

There is, therefore, no evidence whatever that these 
agreements or any of them were more than purely 
temporary, to continue only during the mutual agree- 
ment of the parties. Not only is this true, but no 
claim on behalf of the defendant company was made 
before the Master of any continuing force inhering in 
these agreements or in any of them. The claim, ou the 


contrary, is one of absolute right. 


Besides this there is shown in the Record, at page 
56, a direct lease, dated February 1, 1881, from A. L. 


Hopkins, Receiver, to S. B. Reed, Receiver, cranting 
for one year the line over which Mr. Reed was running 
his trains between Pekin and Peoria with all of its 
equipment and appurtenances. lor this Mr. Reed Was 
to pay S50 000 in money, besides eftici ntly maintain- 
ing and operating the line at his own expense. 

The only other reference to this lease which | find 
in the record is in folio HY. From that I do not learn 
that this lease ever Was delivered O} accepted, or that it 
even presents an agreement which at any time was defi- 
nitely reached between the parties. Mr. Reed's own 
petition to Judge DRUMMOND (Record, page 10) defi- 
nitely shows that it had been abandoned. The evl- 
dence further shows that as early probably as March 
lst. ISS]. the bridge over which this line crossed the 
Illinois broke down in it way which involved a col- 
plete reconstruction, and 1t was not until after the close 
of the year that this line could be reopened for traftic. 
Mr. Reed, however, was entitled under his agreement 
with appellant to use the other bridge and line and car- 
ried his traffic that way (Record, fol. 73). 

There was, therefore, not only no evidence of any 
agreement in force prior to February 1, 1881, under 
which any right would survive the control assumed by 
appellant of its properties on that date, and no claim 
of any such agreement, but there is a distinct showing 
to the contrary, and not only this, but the privileges 
and services enjoyed by Mr. Reed related to property 
and services which were outside the scope of any such 
agreement. 

in the presence of these facts it 1s not easy to see 


how the Court reached its conclusion that 


“the defendant railroad company had the right to 
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pay for the use of the SCA771€ according lo the rate s which 
it had previously paid for the use of the tracks from 
Pekin to Peoria and the terminal facilities at the latter 
point, and the said payment baving been made accord- 
ing to said last-named rates, that the petitioner 1s not 
entitled to a decree for any part of the compensation 
demanded in its said petition ” (Record, fol. 55). 


Indeed, the Receiver himself had agreed to pay at an 
essentially different rate. The tariff of fixed charges, 
comprehending both rental and cost of terminal services 
the amount received under that plan for rental, must of 
necessity vary with each month according to each vari- 
ation of the monthly aggregate of the transactions. 
The Receiver himself, however, as shown by his own 
petition, had contracted for services on a basis of actual 
cost, and agreed to pay a “ fixed rental.” So much of 
this fixed rental, however, as should prove to be in ex- 
cess of what he might actually pay on the agreed basis 
of ad interim payments on account, he was to pay only 
when the sanction of Judge DrumMoND was obtained. 
In the face of this agreement the judgment of the Court 
was that he had the right to pay rental upon a basis 
which of necessity was variable. 

The right, therefore, which the Court has declared to 
exist is one which exists, if at all, not only without evi- 
dence to prove it, but with force enough to override a’ 
direct agreement to the contrary by the Receiver. 

No theory of such a right occurs to me, except, as in- 
timated in the statement of the case, that theory whivh 
prevailed in some of the circuits, and, as I have reason 
to believe, in this circuit before the decision of this 
Court in the express case that common carriers, in deal- 
ing with one another, could “demand as a right what 
they have heretofore had only as by permission” (//7 
U. S., p. 26). 


It. 


The Master was right in holding that 
there was an implied contract to pay rent 
for the time that appellant's property was 
made use of by the defendant company, at 
the rate demanded by appellant. 


The Court, as has been seen, does not pass upon this 
qj ut Stion, but treats the right claimed DY the defendant 
company in its answer, “to do business into Peoria on 
the basis of paying per car,’ and “to continue to do 
business into Peoria at the Same rate, as a complete 
and absolute right. 

The agreement made by Mr. Cohrs, acting for appel- 
lant, with Mr. Reed, acting for defendant, 1s stated 
somewhat differentl by those gentleman 

Mr. Cohrs does not think, nor does Mr. Reed inti- 
mate, that it was ever reduced to writing. 

Mr. Reed Says (Record. fol. Ss that it was for “a 
‘fixed charge per month to be determined by Judge 
‘* DRUMMOND.” 

‘The statement. however. in which this proposition 
occurs was not intended by Mr. Reid as a precise ex- 
pression, but only as expressing “in substance the 
agreement of the parties. [t is, moreover, clearly wrong 
in the particulars now considered, because the expres- 
sion above quoted by Mr. Reid is used by him with 
reference to a prospective anc not an ad interim rental. it 
was clearly not in contemplation of the parties that a 
prospective rental to be paid during the receivership 
should be fixed by Judge DRUMMOND as an individual 


umpire. The contract between petitioner and the four 
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companies in its eighth clause (Record, fol. 107) ex- 
pressly forbade this, and Mr. Reed's own statement, 
from which is taken the expression now under review 
(Record, fol. 81), shows that he had this clause in full 
view. The question agreed to be presented to Judge 
DrumMMoND was whether he would sanction such a 
rental as petitioner was able to accept. If he gave his 
sanction then the contract would be executed and would 
carry with it, as of course, the payment of a rental from 
that date at $22,500 a year. 

Judge DrumMonp in fact did give his sanction, but 
in such a way as threw the responsibility on Mr. Reed, 
where it appropriately rested. Mr. Reed declined to 
execute the contract, and thereupon appellant claimed 
that he should at least pay for the use he had enjoyed 
at the rate he agreed to pay if Judge DRUMMOND’s sanc- 
tion was obtained. 

The testimony of Mr. Cohr is not “in substance,” 
but is full and explicit on these points. 

“It was expressly stated in the verbal agree- 
ment between Mr. Reed and myself that we had 


no authority to allow him to use our tracks except 
upon the terms as were paid by the other lessee roads, 
viz.: $22,500 per annum for the use of the main tracks, 
and the terminal charges as specified in the contract. 
* * * We never agreed that the rental should be 
fixed upon any wheelage basis, or basis of business 
done, or that Mr. Reed should pay anything else except 
the rental fixed by the contract, $22,500 a year, to be 
paid in monthly payments. * * * The only thing 
that was submitted to Judge Drummonp for his decision 
was whether Mr. Reed should use our tracks by paying 
us the fixed rental of $22,500 a year. * * * If they 
did not want it upon those terms they need not take it, 
but if they wanted to use, and used it, they must pay 
our price, and upon that theory alone I submitted the 
case to Judge Drummond upon Mr. Reed’s petition, 
supposing, as no doubt did Mr. Reed, that the Judge 
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would soon determine that we should have our con- 
tract of rental, or that the Chicago, Pekin & South- 
western Railroad should cease using our tracks and 
property in Peoria and between Peoria and Pekin ” 
(Record, fols. 75, 78 and 77). 


it was moreover expressly agreed that the payments 
aa ante rin should not conclude the appellant, as to how 
much it should receive for the use ad interim, but that 
if Judge DRUMMOND gave his sanction to the contract 
rate, “ the residue ” required to make up that rate from 
February 1, 1881, should be paid to the appellant 
whenever the decision was announced (Record, fol. 82). 

Judge DrumMonp’s action was in fact a full authority 
for the defendant company s Receiv: r to pay the rent. 
He did not propose to make himself responsible for 
either the afhrmance or rejection of a business contract, 
but 
‘ said to me that unless the Receiver of the C. P. & 8S. 
W. settled with the P. & P. U. by March Ist, 1882, we 
might shut them off our tracks. We gave notice to that 
effect lo Mr. leeed, and he decline / O pay. The C. 


P. & S. W. was shut off from our tracks” (Record. fol. 
74). 


It was claimed before the Master DY appellant that 
the conditions under which Mr. Reed continued to use 
the property of the appellant after tender to him of an 
agreement for use on the same terms as the rest 
amounted to a promise on his part to pay rent from the 
date of the demand at the same rate as the rest, pro- 
vided he should be authorized by Judge DRUMMOND as 
fully as was done. 

The Master found that this contention was correct 


(Record, fol. 50). His finding on this head, as has 
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been seen, was not overruled by the Court, which based 
its judgment on a wholly different proposition. 

The testimony of the parties and their acts are both 
illustrative. No intermediate terms are within the 
power of the appellant. The moment these terms were 
refused, the use was terminated. The question was 
really not one of terms, but of sharing with others in 
the terms of a contract already in full force. If Mr. 
Reed had taken at first the position he took at last, 
there would have been no controversy. 

“ We allowed Mr. Reed the use of our tracks under 
that arrangement as a favor, * * * Mr. Reed 
claimed that he had no authority, as Receiver, to exe- 
cute the contract “A,” but that he would present a pe- 
tition to Judge Drummonp for his action. * * * If 
the Judge authorized him to pay the fixed rental, then 
a contract similar to Exhibit A would be executed to 
continue during the receivership” (Record, fols. 74 and 
75). 

The Judge, as has been seen, declined to make him- 
self the sponsor of a business contract, but fully au- 
thorized the Receiver, as a business agent, to make it 
if he saw fit. How then shajl it be said on the one 
hand that “if the Judge authorized him to pay the fixed 
“ rental, then a contract dating back to the demand for 
‘“ rental would be executed,” and yet that there was not 
an implied promise on his part to pay that rental from 
that date? The finding of the Master is certainly 


well sustained. 


IIT. 


Aside from the implied promise to pay 
rent at the same rate as was paid by 
other companies, the rent demanded from 
defendant company is both reasonable 
and just. 


It is, perhaps, within judicial knowledge that the 
system of appellant's charges to its lessee companies 1s 
that of substantially all union depot companies. The 
cost of operation and maintenance 1s divided in propor- 
tion to the use, and a fixed charge, uniform to all com- 
panies, is paid by way of rental. One ground of this 
general acquiescence is obvious. ‘To acquire a given 
piece of ground for station purposes will presumably 
cost'one railroad company just as much as it will cost 
another company. The seller will not take less from 
one company than he will accept from another, out of 
any regard for the fact that the first company cannot 
use it to so much advantage as the second. ‘The cost of 
a switch track, or of right of way for it, is not at all 
lessened by the fact that but few trains will use it. The 
same thing is true of almost all those things which may 
give value to aterminal. Hence, it is that railroad 
companies everywhere agree to share their terminals, 
if at all, upon the basis of numerical division of the 
interest on the cost, and a division of current expenses 
in proportion to the wheelage. 

It is, perhaps, equally obvious that the pioneer com- 
pany takes all the risk of the expenditure, and has a 
prior right in consequence to compensation from the 


business which is reached. 
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The company that comes afterwards with eqval rights, 
is a competitor upon unequal terms, unless it be re- 
quired to share equally the burden of original expen«li- 
ture. That it does but a small business is no answer. 
The price obtained thereafter for the whole is governed 
by the fact of competition in the price, not by the size 
of the competitors. Precisely these considerations 


have been stated by Judge Brewer with great force. 


“The final matter is that of compensation. In this 
I think the Master erred. He fixed the value of the 
right of way at a million of dollars, and reported that, 
in his judgment, the share of the interest on this value, 
and in the expenses of keeping up the track, which the 
intervenor company should pay, should be fixed upon 
a wheelage basis. So far as respects the mere matter 
of keeping up the track, I see no reason to doubt the 
justice of the rule fixed by the Master; but, in regard 
to the interest on the value, | think the intervenor 
should pay one-half of that and for these reasons: It 
is a familiar fact that ina large city like St. Louis, 
along the track of an important railroad, within the city 
limits, are built large manufacturing establishments, 
warehouses and other buildings, for the convenient 
transaction of business between the carrier, on the one 
hand, and the manufacturer and the merchant, on the 
other. Another road coming over the same track not 
only uses the property, of great value, which the com- 
pany owner has in the first instance paid for, but also 
shares in the benefit of access to all these manufac- 
tories, warehouses, etc. It thus places itself in com- 
petition with the original company for this valuable 
business. Such competition may operate to diminish 
the business of the original company, or compel it to 
lower its rates to preserve the business. In either way 
it operates to the serious detriment of the original 
company. The new company comes in as an equal 
competitor. It shares in all the benefits of this busi- 
ness, and it may share equally. Under those circum- 
stances it seems to me no more than fair that a new 
company, which crowds itself into an equal access to 
such benefits and privileges, should pay an equal share 
of the interest on the value of the property. Hence I 


shall sustain the objections of the respondent to the 
report of the master, so far as concerns the amouut of 
compensation and I think that the intervenor company 
must pay one-half the interest on the value, and its 
share of the cost of keeping up the track, determined 
upon a wheelage basis. In other respects the report of 
the Master will be confirmed.” 

Central Trust Co. vs. Wahash. Sf. | (v Fr’, 

ty. C'0., 29 Fed ral it fies OF, 


The actual and rightful value of these considerations, 
their application to the case at bar, is, perhaps, con- 
clusively demonstrated by the action of the other lessee 
companies in adjusting their own rights. They were 
very diverse in the length of their respective roads in 
the scope of mutual competition, and in the use which 
they made of the facilities enjoyed. They, nevertheless, 
mutually agreed for themselves upon that basis of pay- 
ment, which the defendant with much less reason rejects. 
The Peoria and Jacksonville, for example, is scarcely 
two-thirds the length of the Chicago, Pekin and South- 
western, and from its position, did not. as that did. 
compete with the others for through business, upon 
equal terms. It paid what the other refused. Appellee’s 
refusal, as is shown, is not merely unjust, but is also in 
the teeth of its own agreement. It is, moreover, 
grounded upon an allegation of right, which is not only 
untrue, but already pronounced so by the judgment of 
this Court. 

WaGER SWAYNE, 
C. WALTER ARTZ, 
For the Appellant. 
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Appellant charged $33,769.38 for such use of track 
and services for the thirteen months; but having received 
$17,537.83, it seeks to recover $16,231.55 asa balance 

During the entire period of time from February 1, 1881, 
to March 1, 1882, appellee was in the hands of and its 
business conducted by S. B. Reed, the receiver appointed 
by the court in the foreclosure proceedings of the karmers 
Loan and Trust Company v. Chicago, Pekin and South 
western R. R Co 

The court below disallowed the claim and dismissed 
the intervening petition, and appellant prosecutes its appeal 
to this court,to have that order reviewed. (Printed Record, 
p. 29.) 

To enable this court to determine whether there was 
error in dismissing the intervening petition by the Circuit 
Court, a brief Statement ol the facts will be propel 

On February 1, 1881, there were two lines of railway 
tracks connecting Peoria and Pekin—one on the east side 


of the Illinois River, and owned by the Peoria and Spring 


field Railroad Company, and the other on the west side of 


the river, owned by the Peoria, Pekin and Jacksonville 
Kailroad Company, Peoria being ten miles north of Pekin 
and on the opposite side of the Illinois River 

At and before the date last mentioned four (4) rail 
way lines had business connections with Pekin and Peoria; 
to wit: 

Indiana, Bloomington and Western Railway Company 

Peoria, Decatur and Evansville Railway Company. 

Wabash, St. Louis and Pacific Railway Company. 

Peoria and Jacksonville Railroad Company, all of which 
seem to have used the two tracks between Peoria and Pekin 
before referred to, with their terminal facilities 

It also appears that the appellee had used one or the 
other of these two tracks since 1876, on terms and condi 
tions agreed upon from time to time, paying therefor in 


full, for the use of track.and terminal accommodations. 
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road shall now or 
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marked Exhibit A above), “ except as to representation 
in the board of directors of the party of the first part 
and ownership in its capital stock 


It will be seen that the four railwav lines mentioned 


thus had a monopoly of the only railwav connections be 
tween these two cities of Peoria and Pekin. and while they 


ilway lines from the use of the two 


. . " } ’ q 
connecting tracks, provided they should pay to tnem oOo 


their substitute, the appellat h irve rental of $22,500 
. o> o 7 : . +} + o ] ] | | t ° , 
per vear for use of the tracks, and tner 1oOcal Cnarese it 


the termini. without ree ara ce thy amount of husinge ce such 
other roads might do. 


irom any participation in the profits of the appellant or a 
place on its board of directors 
’ 


When this combination was fully consummated, to 
1, 1881, the appellant demanded of 
the 


wit., on February 
S. B. Reed, the receiver of appellee, acting unde: 
orders and directions of the court in the foreclosure pro 


ceedings, that he should enter into a new contract, in 
accordance with section 8 of its lease, with the other fou 
railway lines above quoted, and to pay the advanced rates 
of nearly double what the receiver had been paying for 
over five years and was then paying for the same service, 
and this the receiver declined to do 

By some sort of a verbal arrangement between the 
officers of appellant and Reed, receiver of appellee, it was 


, 


agreed that tne receiver should continue tO 
as he had been 


use the con 


necting lines between Peoria and Pekin. 
<> 


doing, and that he should submit to the Hon. Thomas 


Drummond, before whom the above foreclusure proceeding 


— 


was pending, and whose officer he, the receiver, was, the 


whole question of rates to be paid by the receiver for th 
the use of appellant’s lines and terminal facilities, which 
the receiver did ina petition, which ts found at page /7l Of 
the printed record, and also at page 40 


This petition was presented to Judge Drummond, 
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we must insist that this rule be complied with in the 
‘ future. 


“Our record to-day shows that your company has 


‘67 cars of all kinds on our tracks 
Very truly, 
R. STEWART, 
Gen. Manager.” 
(Printed Record, page 64.) 
[his restriction was placed upon appellee by appel 


lant within two months after the date from which appel 


i 


lant is claiming to hold appellee under the terms of a 
contract of lease made with other and difterent roads, and 
the restriction was continued until March 1, 1882, or to 
the close of the term. Mr Reed, the receiver of appellee, 
reports this to his counsel in the following language: 

“ You will see that another turn on the screws has 


“been made. (VPage 65.) 

At this time, March ahs ISS, the four (4) confeder- 
ating roads were enjoying much greater privileges from 
appellant, notably the Wabash road, which was handling, 
on an average, 381 cars per day at Peoria. (Page 64.) 

On July 14, 1881, Judge Drummond not having 
passed upon the petition filed by the receiver under his 
verbal arrangement with the appellant, the appellant filed 
its intervening petition in the foregoing foreclosure pro- 
ceedings, asking for an allowance of $7,959.18, amount 
claimed to be due appellant for use of its tracks, See... 0 
June 1, 1881, which petition was never acted upon by the 
court, but was abandoned, and any sum then claimed was 
subsequently incorporated in a supplemental petition, as 
next hereinafter shown. (See page 1 Printed Record.) 

On May 24, 1882, appellant filed its supplemental 
intervening petition, addressed to the Hon. Thomas 
Drummond, in the original foreclosure suit, asking for an 
allowance of $16,402.65, which included the amount 
claimed in the first petition. (Printed Record. p. 25.) On 
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founded his report upon the statement and argument of 
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was entitled to all the 


and consideration accorded to his opponents state- 


1883, the court, by its order, sus 
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master, upon which he 


founded his report, and which also constitated the basis 


for the decree of the court, is novel in its character. but 


presents few conflicting or contradictory features. It 
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There was no express or implied contract between 
appellant and appellee for the payment. by appellee, or its 
receiver, to appellant, the sums stipulated to be paid by 
the four (4) confederating roads to appellant, as embodied 
in the lease marked “ Exhibit A” to Mr. Cohr’s statement, 
shown on page 4l 
se 

[here was a tacit understanding between the appel 
lant and the receiver of appellee, as shown by the petition 
ofthe receiver, appearing at pages 4Oand 71 of the printed 
record, that Judge Drummond should determine the rights 
of the parties as to the fixed monthly charge for rental of 
the appellant's lines, the appellee to pay for terminal facil- 
ities and services the same that was paid by the lessees 
under the lease, (“ Exhibit A.’ to Cohr’s statement;) and 
although Judge Drummond did not do so in the manner 
contemplated by the parties, he did, in fact, fix the rental 
by his decree of November 13, 1883. 

4, 

By this verbal agreement between the parties, as in- 

corporated in the receiver's petition to the court, it was 


stipulated that appellee should pay to appellant the same 


charges it had been paying for the use of these lines and 
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other roads for simula ervices: but it 1s undisputed that 


. : ’ . . ’ . 
$17,537.83 was tually paid, on the basis of the highest 
A ° gf ‘ 
, . 7 » | . * a 
rates ever Defore paid Dv appellee tor even greater accom 


modations on the same line; and from Mr. Hinckley's 


, ) 
sworn statement, at page OI, itt appears that the earnings 


ee 


of the appellee from the business interchanged with 
appellant during the thirteen months was only $62,652.82 
It would seem to an ordinary mind that the amount paid 
for the use of the tracks, services, etc., being over one 
quarter of the gross earnings, was an exceedingly liberal 
amount, which, taken in connection with the finding of 
the court below, must be conclusive. Mr. Hinckley also 
shows in his testimony, pages 62 and 63, that the receiver 


paid appellant largely in excess of what other rwads 
| 


charged or received for like use of ‘tracks and services 


Sedgwick on Damages, 254 [231] 


[lo exact $33,769.38 from appellee for thirteen 
months’ use of appellant’s road, out of the gross earnings 
of $62,652.82 during the same period, would be uncon- 
scionable, and will not be tolerated in a court of justice, 
and this would have been the practical result if the prayer 
of appellant's intervening petition had been allowed by 
the court 

SS. 
The compensation due the appellant for the use of its 
a tracks, etc., was the sum theretofore paid, as a holding 
over, with consent of owner, and appellant having continued 
e ine to acquiesce in such use and services enjoyed by appellee, 
it must remain satisfied with the rate which it received and 


which was found by the learned chancellor in the court 


below to have been fully adequate. 
Clapp et al. v. Noble, 84 Ill. 62. 
Galloway v. Kerby, 9 Bradwell, 501 
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()n the first dav of Februar ISS, the following 
naition of things existed 1 tins » the paities to this 


hirst—Appellee was, and for me time past had 
been, inthe hands of a receiver (S. B. Reed), acting under 


f the Circuit Court of the 


Second— Under such receiver. appellee was, and had 


been for some time prior thereto, occupying and using the 


Peoria and Springfield Railroad tracks between Pekin and 
the terminal facilities at each of those 
‘ SF Dict on il , | " So» ent — 7 relol i 
t a stipulated rental of }2.5O0for each ftreignt an 


2 for each passeneect and bagg ivr Car, with some slight 
charges for warehouse service and miusce llaneous items of 
minor importance, whet such service was required 

Third—This Peoria and Springfield road was also in 
the hands of and operated by a _ receiver, 


) | a At 


Hiopkins, and Mr Reed. receiver Ol! appellee, Was OCCU- 


‘ 
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pyine and usSINne the tracks of this road, under a lease from 
Mr. Hopkins, on and before February 1, 1881 


Fourth—On the opposite side of the Illinois River, and 


connecting the two cities of Peoria and Pekin, was another 
road, knownas the Peoria, Pekin and Jacksonville Railroad, 
and these two roads seem to have been the only lines of 
railway connecting these citi 

hifth—Besides app ite hour other railroad COrpora- 
tions used and occupied one or both of these two connect 
ing lines between Peoria and Pekin, with their terminal 
accommodations, to wit: 

1. Wabash, St. Louis and Pacific Railway Company 

2. Indiana, Bloomington and Western Kailway 
Company 

3. Peoria, Decatur and Evansville Railway Com 
pany 

4. Peoria and Jacksonville Railroad Company 

Stxth—For the purpose of controlling these two con- 
necting lines and their terminal facilities, these four lines 
of railway combined to organize a fifth corporation, the 
Peoria and Pekin ,Railway Company, they holding the 
entire capital stock of the new corporation, which, by 
purchase, lease or otherwise, became the owner of and 
controlled the two connecting lines between Pekin and 
Peoria. 

Seventh—The four roads mentioned, so owning and 
controlling the capital stock of appellant, entered into a 
contract with appellant, whereby they agreed to pay to 
appellant $22,500 each, per year, rental for the use of 
these connecting lines, irrespective of the amount of busi 
ness done by each, and certain fre rata terminal charges, 
according to the amount of business done by each, the 
lease covering a period of fifty years 

By one clause, or division of this contract, numbered 
eight, it was provided that other roads might be let in to 


use these connecting tracks and terminal facilities, upon 
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between Peoria and Pekin until March 1, 1882, a period 
of thirteen months, when he ceased to use the same, pay 
ing therefor the car charges in the verbal arrangement last 
specified, or, in the aggregate, $17,537.83; and declining 
to pay more, the appellant filed its intervening petition 
before Judge DRUMMOND, in the cause wherein the re 
ceiver of appellee was appointed and acting, but against 
appellee itself, and not the receiver, asking for an allow 
ance of a further sum of $16,231.55, which would bring 
the rates for rental and service up to the figures paid by 
each of the four proprietary lines; but this claim or de- 
mand the court, Judge DRUMMOND, refused, and from 


such order of refusal this appeal is prayed 


for the purposes of determining the rights of the 


. 
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parties to this appeal, it does not seem necessary to par- 
ticularly inquire into the questions at issue between appel- 
lee and the bondholders, who were seeking in the original 
foreclosure proceeding to realize on their securities by a 
foreclosure of their mortgages upon the property and 
franchises of appellee, further than to remark that the 
record discloses the fact that a foreclosure and sale was 
actually made under the second mortgage, and also a decree 
in foreclosure subsequently entered upon the first mort- 
gage; and it is not a vioient presumption that one or both 
of these foreclosures have ripened inte deeds of CONVCY- 
ance, whereby appellee has become divested of its property 
in the railroad, the receiver discharged, and the proceed- 
ings closed; in which event, appellant not having asked for 
or obtained a supersedeas, which alone would’ have oper- 
ated to have held a sufficient sum to cover any supposed 
demand appellant might have against appellee as a charge 
against the receiver, a reversal of the final order in the 
court below would prove a barren victory to appellant. 
But conceding that appellant is entitled to a decision 


of this court upon its rights to recover a further sum of 


$16,231.55, over and above the sum of $17,537.83, which 
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there was an implied contract to pay the sums provided 
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any idea of that kind 

| refer to the verbal arrangement entered into between 
Mr. Cohrs, counsel and vi president of the appellant 
corporation, and Mr. Reed, in which the subject was sub 


mitted to ludge DRUMMOND for his ruling, as ultimate l\ 


binding the parties. That arrangement is admitted and 
made a part of the evidence by both parties in the pr 


sentation of their resp ctive cases 
It is true that that agreement (if the receiver could bs 
possibly bound by it, which deny, bi Cauls¢ the re ceive 
had no power, or authority, to stipulate for the payment 
of anv specific Sum, except DY order of the court appomnt 
Ing him) fixed the charg: s to bi paid by app llee, “ for 
“ the terminal services and facilities, the same the lessees 
pay, referring to the lessees in the lease made between 
appellant and the four railroads named therein, and only 
the fixed charges for rent i Was tO be ~ ttled by Judge 
Drummond, and that Judge Drummond ignored the terms 
and conditions of the submission, and found that the prior 
rates which had been paid by the receiver to Mr. Hopkins, 
AS recel\ Cr of the Peoria and Springfield Railroad. Was the 
true and proper criterion, or measure, of compensation to 
be paid 
But was not the final determination of Judge Drum 
mond a substantial compliance with the agreement for 
submission? The agreement, or arrangement itself, pro 
vided that “ until such determination the Chicago, Pekin 


“and Southwestern Railway Company to pay charges as 


» 
- 
* 
* 
a 
° 
— - 
« 
~- 
— 
. 
a 
~ 
~n 
= a 
oe 
—. 


— 
° we tal 
wees 
~ mow 
i 

- 
~— ~ 
— — 
~ 
—— 
_ 
- 

. ~ _ 
= ~— 
oe = 

e~ ~ 
~— 
- 
, 
. 
~~ 
~ deed 
aw aoa 
—_ = 
eve 
> ~ 
_ — 
- ° - 
~ - 
” 
- 
— - 
~~ 
— 
ae 
~ 
° 
o 
’ 
es . 


~~ 
- = 
ond ae 
. ees 
- 
* 
o 
* 
- ae 
— 
— . 
— 
~— oud 
o—~/ 
~— f 
* 
- 
—— 
“a — 


~ 
; 
_ 
— 
o~ 
~ 
~_ 
~~ 


ind 
J 
- — 
nt 
~~ 
_ on 
“— * 
_ 
Lane -“ 
- 
. 
wt 
a j ; 
= _ 
examen ps 
s 
oun 
oun 
- » ¥ 
~— 

ous y 
_ : 

a ~ 

+ 

wa 
= Lene ‘ 
= om on 
om ome _ 
_ vs - 
- 
. a 
— 
oun 
~ be 
gue 
me 
—_ ir 
-_ 

, smd 
~ 
pa — 

— - 
~— - , ° 


ce eR CCE ARERR 


_ 
~ 
> - 
~ 
° 
+ 
a - 
= om 
« 
_ ms 
ee 
a 
_ 
~ 
eam _ 
ame , 
- ~~ 
a ~ — 
— 
- 
~~ — 
-_ 
~ 
~~ 
— 


Re Aer AES MRRP 


ere ema a A em 


st Ellie ns, an: te dilate ” 


2 ee 


aa 


: 


eS read pa 


eae 
a 


, ' . i. , 
inde ise running for hitv years, and especially when 


] ’ .: ’ 1 eS 
the Wahash road isin fact th power behind the throne 


‘ 
ly i | : . ’ ’ , by ’ +} if ] © 
VinICHN ¢ Litiis | i | 11T} »\ ] ison of; ItS 1AaAT OC 
‘ : -] ‘ +] 1] ‘ 
proprietary interesi 17) i} manavemchil oT tne ADDCHATT 
‘ | 
{ rT) ration, ePc;ry Cy \ i) ) | \ _ aL ‘ an) eXpress 
contract binding on app 51 ive 
* 5 
lf | seem that th ni mn oOrtn mpciier 
| 94 ‘ + | href 7 se ey ti ' . ' ~% ‘~ ‘Ss tel 
CGUUTINY ile LHIrteen Mol ) I ‘| ntti 
\ — »Q , : sana ] - } a 
March I, 1882, arising trom ) iness interchanged witn 
: ‘ 1] . ‘ PAe Feo 24+ | + sar] if col 
appeuant, Was 11 DO?Z OS | Wilelh It Dalad to ap 
| Se, > a Bo © me | t ' t i 
peliant p1l7.53, CI et re could 
] ‘ ‘ . ‘ 47 : 
have been little or no p ite of the receiver. 
§ 4 7 ' , 4 
which both he and the court we pound preserve fot 
+] i 4 } 1.4 ’ ' s , 
Li}e i) n¢ mt Ot CTé CLEL¢ . iT) Le i) 
lhe court wil { serve That | ADD* c*s Ps road ex 
a 


bevond Peoria. Pekin was the terminus of appellee’s road, 
and to haveaconnection with Peoria was not indispensable 
to the operation of appellee as a railroad; and the court 
below and its receiver would not have been justified in 
maintaining the expense of keeping up the Peoria connec 
tion if it tended to diminish the assets of the main road 
and reduce the securities of the bondholders: and inas 
much as appellant permitted the use of its tracks by the 
court, and, from the authorities cited in my brief, the 


possession of the Chi ago, Pekin and Southwestern Railroad 
was the poss ssion of the court. it was bound to know 
that the court could not and would not permit a waste of 
its assets by the payment of extortionate rentals, and must 
be content with what it has received, that sum being ove 
one-fourth of the gross earnings of appellee 

On the question as to whether or not appellant re 
ceived all its use of track and terminal services were rea 
’ 


sonablv worth. reference is had to the testimony of Mr. 


Hinckley, on pages 62 and 63 of the printed record, if 


charges made by other roads for lik 
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received that price in fuil,. reliving upon an arbiter mm the 


‘ 


person of the court to allow it a larger compensation, and 


that arbiter having determined the issue, which was based 
wholly upon the facts and circumstances surrounding the 
casc, of which the court Va par uliarly cognizant, and 


t | discretion 


also being ina large measure within the sound 

of the court, irrespective of the terms of submission, it ts 

difficult to see upon what appellant relies for a reversal. 
This is clearly a case of holding over on the part of 


appellee with the consent of appellant, and the courts of 


Illinois have settled the right f landlord and tenant 
under such circumstances, and | think all other views of 
the case may be eliminated 

hat appellant notified the receiver of appellee of an 


advanced rate for rent after February 1, 1881, is true, but 
that the receiver flatly refused to pay such advance is 
equally true 

A notice bya landlord to a tenant, that if he continues 
to occupy the premises beyond a fixed period he must 
pay an increased rent, naming the same, will not bind the 
tenant, though he holds over, unless the tenant consents 
to such increase of rent 

Galloway v. Kerby, 9 Bradwell, 501, and Clapp et al 
v. Noble, 84 Ill. 62, and other cases cited herein, fixes the 
liability of the tenant to pay the same rent as under the 
previous leasing 

The court will also note that from the time the appel- 
lant entered into the ownership or control of the Peoria 
and Springfield- and the Peoria, Pekin and Jacksonville 
tracks from Peoria to Pekin, it curtailed the receiver 
of appellee in his free and full enjoyment of those 
tracks. The specific restriction set out in the record 
was in the limitation of the number of cars which might 
stand upon the side-tracks at Peoria, but others are referred 


to by Mr. Reed when communicating this particular restric- 


tion to his counsel on or about March 31, 1881 If the 
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Supreme Court of the alnited 
OCTOBER TERM, 1887. 


Vo. 210. 


THE PEORIA AND PEKIN UNION RAILWAY CO., 


APPELLANT. 


THE CHICAGO, PEKIN AND SOUTHWESTERN 
RAILROAD CO... APPELLEE. 


ADDITIONAL BRIEF FOR APPELLEE 


When the former brief for appellee was prepared the ap- 
pellant’s argument was not at hand, and appellee files this 
supplemental brief in order to call attention to an error in 
fact which inadvertently, no doubt, has crept into appellant’s 
argument. 

At pages 12 and 13 counsel for appellant makes the state- 
ment that on February 3 LSS], the receiver of appellee had 
a subsisting contract of lease with Mr. Hopkins for the use 
of the east line between Peoria and Pekin, at a rental of 
$30,000, besides keeping the road in repair, and reference is 
made to page 56 of the printed record. There appears at 


that page a lease, but it is the lease of Mr. Hopkins to the 


) 


a 


appell and the road was to be used by the four contracting 
roads, as well as other roads which might be let in, upon 
such terms as the appellant might be able to exact. 

The highest amount ever paid by appellee was $2.50 for 
“ach freight and $2.00 for each passenger car run over the 
track, as we have been shown, and that rate was, in fact, paid 
up to March 1, 1882, when appellee ceased using the line. 

The reference to this lease affords a ground for argument 
that if the appellee secured the full control and use of this 
line for $30,000, to be used by all the four combining roads, 
the amount paid by appellee, the fifth road using the track, 
being over one-half the full sum for the entire rental, was 
largely in excess of its proportionate share, basing the amount 
it should pay upon an equitable adjustment of the rents to 
be paid Mr. Hopkins by the five roads. 

Counsel lay much stress upon the report of the master and 
quote from the report to show that that officer took a more 
logical view of the case than the court. The master’s error 
consisted in assuming that there was an implied contract 
between appellant and Receiver Reed, whereas Reed had 
positively refused to make a contract or pay any greater sum 
than he was paying without direction from the court ap- 
pointing him. This is clear upon every page of the record. 

If there was any contract it was embodied in the arrange- 
ment for submission to Judge Drummond, as the terms of 
that submission can only be construed into meaning one 
thing, to wit, that the receiver might continue in the use of 
the track upon the same terms and conditions as formerly, 
in full, unless the court should direct a new arrangement in 
conformity with the demands of appellee, which, in the end, 


the court declined to do. 


It seems to me the only question In this ease is one of fact 


and not reviewable. The lower court bei 


¢ on the ground 
and hay ing personal cognizance of thie facts. the relations of 
the parties, and the surrounding circumstances, its judgment 
will be deferred to, certainly, unless it is apparent great in- 
justice has been done appellant. 

The record shows that there has been, from time to time, 
a gradual increase of rental exacted from-appellee for use of 
this short plece of track from 1876 to Fk: bruary l, ISS1, at 
which Lime ll had reached the marty Unt) and all appellee 
could bear, so that to double that rate, as was sought to be 
done by appellant, was a practical denial to appellee of the 
use of the road, as the result proves. 

Counsel cite a ruling from Judge Brewer to sustain their 
attitude in this case. I see nosimilarity in the facts of that 
case and the facts in the case at bar in that case it would 
seem that there was competition in business and each road 
was striving to control the carrying traffic in the same terri- 
tory. 

In the case at bar there was no element of this kind. 

Without a positive contract or an implied contract, and 
had there been no previous leasing, the measure of dam- 
ages would undoubtedly be upon the quantum meruit, and; 
evidently, the court below looked at the matter as a ques- 
tion of fairness between the parties. 


¢ so under the control 


It was evident that appellant, bell 
of the four combining lines of road, was merely their 
creature ; and while these four roads, although of unequal 
length, agreed to pay the same rental, they themselves be- 
came the beneficiaries of such rentals, upon terms, no doubt, 


fair and just as between themselves, and had they offered 


appellee an equal standing in the profits of the appellant, 


then an equal tariff of rental and services would have been | 
consistent. 


Taking the whole record in the light of what seems to be 


an attempt to either deny to appellee the use of this short 


line of road or exact over half of its gross earnings, can it 


be said that any error was committed by the court below? | 
It was a matter largely in the discretion of the court, and | 
if that discretion was wisely administered it will not be dis- 


Pa 
f 


TKZ2D. McCLetiann, 
kor App llee. 


turbed. 


<P 


TRANSCRIPT OF RECORD. 
SUPREME COURT OF THE UNITED STATES. 
OcTToRBER TERM. 1=s=sG6. 


> ¢ 


NO. 512. ros 


| rHE MISSOURI PACIFIC RAILWAY COMPANY, 
PLAINTIFF IN ERROR. 


PATRICK MACKEY. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF KANSAS. 


FILED MARCH 25, 1885. 


appellee an equ 
. . , s 


then an equal tariftil of rental and services would 


consistent. 


have 


Taking the whole record Wn thre hight of what sceins 


an attempt to either deny to appelle the use of this 
li ; ‘Of " 6x3 of ‘er half f ite (TYrOVSsS *) 7" «cre 

ine of road or exact over hall of its ero eAaATHID 
be said that any error was Comniltt d Dy thy eourt bye 
It was a matter largely in the discretion of the eourt 


if that discretion was wisely administered it will 


turbed. 


il standing in the profits of the appellant, 


been 


be me a Whe, Diggers i 4: pt A : oe . — meneees . 
SN ES POLI. NTE OR ae 
; ~_ 3 oe ee 
* * “est a 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


Oc ToRER Thihr™M. isssse5. 


FILED MARCH 25, 15885. 


er i a a tS el a te 


SUPREME COURT OF THE UNITED STATES. 


VCCRTOBER TET ‘i, lead; 


WAY COMPANY, 


: ‘ : | 
’ ee ' i 
‘ I \ ( L | ' s \ i i \ 
Ty ‘ry. ; 
| i » 
ij vi tte] ' wr LOR 
\ ¥ 
ake ; 
' 7 
: i in it r\ ’ ' \ 
\ ‘ 
’ ; 
if ‘)} \ VSAS 
. 
j 
: 
, 
. s ; 
| | : 
q 
| Vl 
3. 
\\ - 
Ur. D. 2. B | 
: ~ 
i} \\ \\ ‘ 
~ ; 7 
J I 7 
if) 
< 3 } ' 
loe I “ 
i J . 
r. ee. | 
'} 
| 
ee. 


INDEX. 


™ 


4 
int 
~ ¢ 
’ 
—«) 
J] 
‘sf 
wf 
‘) 
10] 
1th 
ilo 
;¥ 
' ft 
iis 
’ & 
}*)>™ 
i ‘ 
1 * Pw 
ts) 
} ; 


Fy 
Lo 
| yf 
7 
oy 
_— 
im. 
1é3f) 
14 
re 
ve 
— 2 
i - 
Wr 
ii4 


THE MISSOURI PACIFIC RAILWAY COMPANY YS. PATRICK MACKEY. l 


l In the Supreme Court of the State of Kansas. 


Be it remembered that on the 30th day of August, 1884, there was 
filed in the office of the clerk of the supreme court of the State of 
Lansas a petition in error and case made from the district court of 
the county of Atchison, which are in words and figures as follows, 
tO WIL: 


Z Petition an krror. 


in the Supreme Court of the State of Kansas. 


‘THe Missourt Pactric Rattway Company, Plaintiffs in Error, 
is. 
Patrick Mackey, Defendant in Error. 

The said Missouri Pacific Railway Company, plaintiff in error, 
complains of the said Patrick Mackey, defendant in error, for’ that 
the said Patrick Mackey, at the June term of the district court, A. 
D. 1884, for the county of Atchison, recovered a Judgment by the 
consideration of said court against the said plaintiff in error ina 
certain action then pending in said court, wherein the said Patrick 
Mackey was plaintiff and the said The Missouri Pacific Railway 
Company was di fendant. il COpy of the re cord of the judgment [and] 
proceedings In which case, with the original case made, duly certi- 
fied. Is hereto attached. marked oe and made a part of this 
petition. 

And thi said The Missouri Pacifie Railway Company, plaintiff in 
error, avers that there is error in the said record and proceedings in 
this, to wit: 

First. That the said court erred in the instructions given to the 
jury on the trial of said action. 

Second. That the said court erred in refusing to give instructions 
which the said plaintiff in error prayed the said court to give. 

Third. That the facts set forth in said amended petition are not 
sufficient in law to maintain the aforesaid action thereof against the 
said The Missouri Pacific Railway Company. : 

Fourth. That the said court erred in overruling motion of the 
Missouri Pacific Railway Company for judgment on the pleadings. 

ifth. That the said court erred in overruling the demurrer of 
the said The Missouri Pacific Railway Company to the evidence of 
sald Patrick Mackey. 

Sixth. That the said court erred in admitting the evidence of 
John Steele, to which the said plaintiff in error objected. 

Seventh. That the said court erred in receiving incompetent and 
rr levant evidence over the objections of the said plaintiff in error, 

Kighth. That the said court erred in overruling the motion of 
said plaintiff in error for judgment on the findings of fact of the 
jury, the verdict of the jury to the contrary notwithstanding. 

Ninth. That the said court erred in overruling the motion of the 
said The Missouri Pacific Railway Company for a new trial. 

Tenth. That the said judgment was given for the said Patrick 
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Mackey, when it ought to have been given for the said The Missouri 
Pacific Railway Company, according to the law of the land. 


) 
+) 


3 The said “The Missouri Pacific Railway Company ” there- 
fore prays that the said judgment may be reversed, and the 
said plaintiff in error restored to all things it has lost by reason 
thereof. 
EVEREST & WAGGNER, 
Attorneys for Plaintiff Ln lrror. 


The undersigned, attorneys for Patrick Mackey, defendant in 
error, hereby waive the issuance and service of summons herein, 
and enter the appearance of the defendant 1n error. 

THOMAS P. FENLON anp 
JOHN C. TAMLINSON, 
Attorneys for Defendant in krror 


Filed August 30, 1884. 
C.J. BROWN, 


( Le rf: Supre me Court. 
4 In the District Court of Atchison County, State of Kansas. 


PaTrRick Mackey, Plaintiff. 
is. 
THe Missourt Pactric Rattbway Company, Defendants. 
Case made. 


Be it remembered that heretofore, LO wit, on Novem! er Lsth, A. 
D. LSS5, the plaintiff duly filed in the above-entitled court his 
amended petition, which is in words and figures as follows, to wit: 


Amended Petition. 
In the District Court. Atchison County, State of Kansas 
Patrick Mackey. Plaintiff. 
US, 


THe Missourr Pacitric Raritway Company. Defendants. 


And now in this case comes the said plaintiff, Patrick Mackey, 
and for cause of action against the said defendant, The Missouri 
Pacific Railway Company, says— 

1. That now and at the time of the injuries hereinafter com- 
plained of the said defendant, The Missouri Pacific Railway Com- 
pany, is and was a corporation duly organized and existing under 
and by virtue of law, and as such doing business as a railroad cor- 
poration in the State of Kansas, and operating its cars, locomotives, 
and engines, and those leased and controlled by it, over and upon its 
tracks and side tracks, and over and upon those leased and con- 
trolled by it in the State of Kansas, and in the city of Atchison, in 
said State, and adjacent thereto, together with the charge, control, 
and management of all property and appurtanances necessary to 
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the prosecution of its said business, and having in its employ for the 
purpose of so operating said road and prosecuting its said business 
a large number of persons as officers, agents, servants, and em- 
ployees. 

2. That on the 11th day of February, 1882, the said plaintiff was 
mn the employ of the said defendant as fireman upon il locomotive 
‘ neme propelled by steam, owned. Ly rated, and controlled by sald 
defendant, and at the time of said injury | was] in the performance of 

id engine was what is known as a 
vard engine, and, together with the tender thereto attached, used to 
s at Atchison, Kansas: and on the 


his duties upon the same; that sa 

' 
handle and move Cars 1n the vard 
lith day of February, 1882, while said plaintiff was upon the same, 
hat said defendant, by its agents, officers, servants, and employes s 
hen and there present and assisting in the operation of said ell- 
vines, trains, and cars hereinafter set forth, other than this plaintiff, 
UTOSS negligence and carelessni ss, wilfully | and | carelessly ran 
and caused to be run into said engine and tender, which had cars 
thereto attached, upon which plaintift Was employed, while the same 
was backing up, another switch « hngine or vard engine, the same be- 


ng a locomotive engine propelled DY) steam, and with the tender 


and a large number of cars thereto attached, one Bergen being an 
engineer thereon, without giving any warning of its approach bv 


} 


g¢ the bell, blowing the whistle, or in other manner: 
while running at a dangerous and unusual rate of speed, 
Wiile there was no obstiuctions between said two en- 
Lana s and during and about the middle of the day 11) the daytime, 


| 


such two engines were run together and against each other, and 


; 


collided with each other, and were run into and against each other 
1h) COn seg Ul nee ol the negligence and Inismanagement of the defend- 
ant, its agents, engineers, and employees then and there present 
and in charge and operation of said cars, engines, and trains other 
than this plaintiff ; that the engineer and fellow servant of plaintiff 
on the engine on which he was employed, named Jesse Craft, was 
then and there guilty of gross negligence and mismanagement, and 
was then and there incompetent, and so known by defendant, its 
oflicers and agents, to be at the time of his employment, and re- 
tained by said defendant after his employment was so known, but 
uch incompetency was unknown to plaintiff, and the said Craft 
then and there failed to look out for engines and obstructions on 
he track in the direction in which said engine on which plain- 
tiff was then employed Was moving, and negligently and cure- 
lessly failed to properly attend to his duties and manage his engine, 
and to use proper appliances to stop the same, and by reason of 
the gross negligence and mismanagement of the said Craft and 
Bergen, the engineer of. and the fireman and other employees of, 
the defendant upon the other engine, train, and ears attached thereto 
other than upon the one on which plaintiff was employed, and by 
reason of the negligence and failure of the fellow-servantsof plaintiff 
other than the plaintiff in the management and operation of said two 
engines, trains,and cars attached thereto in not stopping said engine, 
train,and cars before they came together, and not keeping proper watch 
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on the engines, trains, and cars and obstructions on the track and 
giving proper warning and signals of danger and using proper 
efforts to prevent collision, and by reason of the gross negligence 
~arelessness, and mismanagement of the said defendant and such in- 
competent officers, agents, engineers, and employees and servants, 
and plaintiff’s fellow-servants at the time present and consisting of 
the engineers, firemen, brakeman, switchman, helpers, foreman, as- 
sistant foremen, yard-master, assistant yard-master, and all em- 
ployees of defendant other than plaintiff then in charge of or operat- 
ing said engines, cars, or trains, and by reason of the acts herein set 
forth, without fault or negligence on the part of this plaintiff, and 
while he was in exercise of ordinary care, he received the injuries 
hereinafter complained of. 

3. That at the time the said engines with the cars thereto attached 
were run into each other the plaintiff was in the cab of the engine 
on which he wasemployed, which was headed west and, was slowly 
backing east while the other engine was coming from the east and 
struck the rear of the tender of the engine upon which plaintiff 
was employed and they struck each other and the truck of the same 
and forced the same forward in such a manner that plaintiff’s leg 
was caught between the same and the brace in the cab, breaking, 
crushing, and wounding the same in such a manner and to such 
extent that it became necessary to amputate the same below the 
knee, which was done, and by reason of which said injuries plain- 
tiff was for two months confined to his bed and put to great expense 
thereby, and suffered great pain and anguish of body and mind, and 
is still under the care of the physicians and surgeons, and by reason 
of such injuries plaintiff iscrippled for life,and so permanently injured 
that from the effects thereof he will never recover ; all of which said 
injuries were caused by the carelessness, gross negligence, and in- 
competence of the said defendant, its officers and employees and fel- 
low-servants of plaintiff other than the plaintiff, as hereinbefore set 

forth and described. 
6 4. That at the time of said injuries said plaintiff was a 

sound, healthy man, of the age of 39 years, and able to earn 
the sum of forty dollars per month, and his services were of that 
worth and value; that since said injuries plaintiff has been unable 
to perform any work, and never will obtain or be able to obtain em- 
ployment at manual labor, and he has no trade or profession or other 
means of livelihood, except by his manual labor, and that by reason 
of the said acts of defendant, without his fault or negligence, as here- 
inbefore set fourth, he has sustained damages in the sum of twenty 
thousand ($20,000.00) dollars. 

Wherefore plaintiff asks judgment against the said defendant for 
the sum of twenty thousand (20,000.00) dollars and costs of suit. 

TOMLINSON anv GRIFFIN, 
Attorneys for Plaintiff. 


at | 
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(nd thereafter, on November 2 Ith, 1SS83. the said defendant duly 
filed iis answer to such amended petition of plaintiff, which answer 
is in words and figures as follows, to wit 


| Answer lo Ame ded Petition. 


Ip the District Court of Atchison County, State of Kansas. 


Patrick Mackey. Plaintiff. 
is 
THe Missourt Paciric RaAinway Compayy, Defendant. 
Now COLIeS the said def ndant. Thi \Miissourt Pacific Railway ( ‘om- 
pany, and for answer to the amended petition filed herein. Says : 


, ri < } . 1} ’ 
lt irst. Phat it adenies each and ever allegvation, statement. and 


averment therein contained not hereinafter expressly admitted and 
contessed 

Second. Defendant further says that if the said plaintiff received 
any injury or damage, as alleged in his said petition, the same was 


the re sult of his OWT] carelessness and Ihe lla nice and his failure to 
exercise reasonable and ordinary care, and that such injury and 
damage was brought upon himself by his neglect and failure to dis- 
charge the duties incumbent upon him as such fireman in the em- 
ploy of said defendant company. 

Third. Defendant, for further answer, says that at the time of the 
alle 14 d Injury to said plaintiff he was a fireman ¢ mploved Dv the de- 
fendant towork ona switch enginein the vards of said defendant com- 
pany in the city of Atchison,and that in the discharge of his duties as 
such fireman it became and was necessary and LELa pe rative that he 
should at all times be on the lookout for: bstructions upon the track In 
the direction in which the engine on which he was employed might be 
moving, and that at the time alleged in plaintiff’s petitition that the 
said plaintiff was injured he, the said plaintiff, was not attending to 
such duties, but by reason of | : 
tention he permitted and caused the engine on which he was so em- 
ployed to be run into another engine of this defendant company; 


. 8 “ings 
MS CaPrelessness, negligence, ana mat- 


that nt said time said { ngimne wis be Mme Tun D\ said Craft. is ¢ noleEeer, 
and said plaintiff, as fireman, and it then and there became the duty 
of the said plaintiff LO keep i lookout in the dire ction in \\ hich such 
engine was moving, in order that the same might be properly man- 
aged and controlled by said engine f who was then et said time en- 
gaged in receiving signals from the opposite direction In which said 


] | 


engine was running and in the discharge of his duty as such en- 


gineer: all of which was well known to said plaintiff at said time. 


And defendant further says that said plaintiff had worked in and 
upon such engine for a long Lime prior thereto and well knew that 


the track and yards of said defendant at the place where said plain- 
tiff was alleged to have been Injured was In constant use DV other 
employees of defendant company and in the running and operation 
of cars and trains thereon, and well knew that it was his duty to so 
conduct himself in the discharge of his duties as such fireman as to 
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prevent collisions and accidents, and disregarding such duties in the 
premises, and by reason of his carelessness and negligence, the col- 
lision, as alleged in plaintiff's petition, occurred, and not by reason of 
any fault or negligence of any fellow-servant of the said plaintiff or 
other person in the employ of the said defendant. 
5 Fourth. Defendant further says that said plaintiff had for 
several months prior to the said accident worked with said 
Craft as such engineer, as also the other employees named and men- 
tioned in plaintiff’s said amended petition, and then well knew their 
qualifications for discharging the duties Incumbent upon each said 
employee so named and specified in said amended petition, and 
worked with such employees without objection, and without claiming 
at any time that they or either of them were incompetent to discharge 
any duty incumbent upon them, and prior to the date alleged in plain- 
tiff's petition on which he is claimed to have beem injured, the said 
defendant lrad no notice or information of any kind from plaintiff 
or any other person that said named employees, or either or any of 
them, were incompetent to discharge their duties in their several de- 
pe irtments, and all allegations in said petition to the contrary are un- 
true and without any foundation in fact. 

Fifth. Defendant further says that it is not true, as alleged in 
plaintiff’s petition, that he has been unable to perform manual labor 
since the said accident, but this defendant alleges and charges the 
fact to be that for many months after the said plaintiff had re- 
covered from his alleged injuries he simulated ineapacity to per- 
form any manual |: abor, and, although having many opportunities, 
refused employment whereby ‘he could earn e xoveding $40.00 per 
month, and all pretences of any kind ur nature by him made that 
he was unable to perform manual labor were without foundation in 
truth or fact. 

Ww herefore this defendant prays judgment for costs. 

EVEREST axyp WAGGENER, 
Attorneys for Defendant. 


And thereafter, on December Ist, 1883, the said plaintiff duly filed 
his reply to said answer of said defendant, which re ply is in words 
and figures as follows, to wit: 

Reply. 
In the District Court of Atchison County, Kansas, Second Judicial 
District. 
PaTrRicK Mackey, Plaintiff, 
US. 


THe Missourr Paciric Ratnway Company, Defendant. 


Now comes said plaintiff, Patrick Mackey, by his attorneys, Tom- 
linson and Griffin, and for reply to the answer of the Missouri Pa- 
cific Railway Company filed herein says he denies the truth of 
each and every allegation, averment, and statement therein con- 
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tained that does not admit of the allegations and statements in 
plaintil I’s petition, or that is Inconsistent with the allegation- and 
iverme therein contained, 
Wherefore plaintif asks judgment as in his petition prayed for. 
TOMLINSON ano GRIFFIN, 


Plaintifi 2 Attorne 8. 


w The ease on original petition, Lunswer, reply, having been 

tried at a — term of court, and a verdict of $11,000.00 being 
rendered, was set aside on motion of defendant, and a new trial 
oTant d on account of error of iii W Wn the idmission of lm proper Les- 
tLimony in the trial of the case. 

And said case on the issue as sO JOINT d remained duly pending I} 
said court until on the 15th day of June, 1884. The said defend- 
ant filed its motion for Sedemenl in said case on the pleadings, 
for the reasons in said motion contained, which motion is in words 
and figures as follows, to wit: 


Motion for Judame nl 


District Court, Atchison County, Kansas. 


Patrick Mackey. Plaintiff. 


Toe Missourr Paciric Raribway Company. Defendant. 


Now comes said defendant and moves the court for judgment in 
its favor on the pleadings herein for the following reasons, to wit: 

Ist. Because it is shown by the pleadings that all injuries received 
by the plaintiff was the result of his OW] Ii oligence. 

2nd. Because the allegation- of the petition show that said plaintiff 
was not injured by or through the negligence of tne defendant, The 
Missouri Pacific Railway Company. 

ord. Because it appears from the petition that if plaintiff was in- 
jured as alleged such injuries were the result of the neg te wo of 
a fellow servant of the defendant, and tbe negligence of tl e plaint tiff 
concurring at the time 

EVEREST anp WAGGNER, 
Attorneys for Defendant. 


Which motion being argued by counsel, and considered by the 
court, was by the court overruled, to which action and ruling of the 
court the said defendant ‘ul the time du Vy excepted. 

And thereafter, on the 18th day of June, 1884, at the June term 
of said district court of Atchison county, Kans iS, the said Case Came 
on for trial before a jury duly empannel d for the purpose of hear- 
ing the same, and the said plaintiff, in order to maintain the issue 
on his part, introduced the following evidence in order, to wit: 


10 Patrick MACKEY, sworn, testified on behalf of plaintifl 
as follows on direct examination : 

Defendant objects to the introduction of any evidence under the 

petition on the ground it does not state facts sutheient to constitute 
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any cause of action, and because it is alleged whatever injuries the 
plaintiff may have sustained it is claimed to have been the result 
of the negligence of a fellow servant and employee. 


Objection overruled. Defendant then and there duly excepting. 
| @. What is your name? 
: A. Patrick Mackey. 
J. Are you the plaintiff in this action ? 
A. Yes, sir. 
f (). Where do live? 
\. 921 North 3rd street. 


J 
. Q In the city of Atchison ? 
A. Yes, sir. 
Q. How long have you lived in Atchison county ? 
| A. 15 years. 
| (). What were you doing on the 11th day of February, 1882? 
\. A fireman on an engine. 


Q. What road ? 
-A. On the old Central Branch, under the control of the Missouri 
Pacific. 
. In whose employment were you at that time? 
A. The Missouri Pacific’s employment. 
@. How long had you been in their employ ? 
A. About four years. 
(). Fireman at that time? 
A. Yes, sir. 
(. On what? 
A. A switch engine—166. 
©. At what place ? 
A. In the yards at Atchison. 
). Is there more than one yard at Atchison, Kansas ? 
A. Yes, sir. 


(). How many yards are there? 


| A. Known as three yards—the lower yards and the middle yards, 
| or the house. yards, either one, and the upper yards. 

| | Q. Generally denominated as being upper and lower yards, are 
| they not? 

; \. Yes, sir. 


(). What were these yards for ? 

A. Transferring cars. 

(). ‘Transferring and loading cars ? 

i ae 7 : . 

A. Transferring and loading cars—loading cars and standing on 
side track. 

(. What was the switch engine used for ? 

A. Moving cars from one track to another—from one place to 


| another. 
; Q. Who owned what is known as the upper and lower yards ? 
| A. Under the Missouri Pacific management. 
Q. Who was your engineer at the time, on the 11th of February, 
1882? 


A. Jesse Craft. 
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). Where did the engine 166 usually work ? 
A. In the upper yards. 
). W hat engine usually worked in the lower yards? 
A. 104. 
). Who was the engineer on 154”? 
A. Wilham Bergen. 
(). Who was the fireman ? 
1] A. James Reiley. 
©. How many men was usually connected with the man- 
agement of each of these switch engines? 


Objected to as not within the issues. Withdrawn. 


©. How many men were connected with the management of this 


a 


) 
_”* 
itch engine and crew connected with these trains at that time 
A. At that time there were three brakemen on the train | was on 
beside me and the engineer. 
M P r ase give their names ! 
A. Of the brakemen ? 
(). The names of the three brakeme! 
A. ‘Thomas Cusack, Joe Klsworth, and John Nolan—! believe 
his hame Is John. 
(). ‘Then = crew that belonged to 166 was composed of your- 
self and Mr. Craft and the brakemen just named? 
A. y es, Sl F 


(). Who composed the crew connected with 154 and managing 


, 


A. William Bergen, engineer; James Reiley, fireman; Joe Magee, 
| pa ulding. 

| believe you stated 154 worked in the lower yards? 

A. Yes sir; I don’t recollect the names of the brakemen on 
there just now. 


(). You don’t recollect the names of the brakemen on there ? 

A. No, sir, OF who the other parties Were, 

(). What were the boundaries of the upper yard—what is known 
as the upper yard? 

A. it 1s generally considered the tracks L\ in the upper yard, in 
place above—— 

(. Can you connect the boundary by any street? 


} 
4 
A. Al hy place above lenth street. 


Q. The tracks west of that is what is called the upper yards? 
A. Yes 
J). An d ll trac ‘ks east of Tenth street 1s what you considered the 


*) 


middle yard or house yard‘ 

A. Middle and lower yard, middle and house track. 

FF W hat Wis the boundary ol thre lower vard ? 

A. TI ii boundary of the lows r yar i? 

A. Yes, sir; by streets, if you please. What was the western 
boundary, known as the lower yard of the Missouri Pacific railway— 
the western boundary up and down about the depot? 

A. Down to the river or east of that would be—east and south of 
that would be the lower yard. 


2—ol2 
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Q. Who was the yard-master at that time? 
A. General yard-master—Charles Wickham. 
Q. Any more than one yard-master ? 
A. He had — foreman under him. 
@. Who was his foreman? 3 
A. Joe Magee, on 154, and Thos. Cusack, on 166. 
Was there any other officers under Mr. Wickham in control of 
the yards except those named as foremen ” 
A. Not that I know of. 
Q. They, then, had control; these foremen you have mentioned 
had control of the movement of the switch engines? 
A. Yes, sir 
Q. Directed them where to proceed ? 
A. Yes, sir. 
Q. What business did you say you were engaged in on the 11th 
of February, 1882? 
12 A. Fireman on the switch engine. 
®. What was the switch engine doing that day? 
A. Switching cars. 
Q. In that p Jace known as the upper yards? 
A. In the upper yards; yes, sir. 
®. On what tri acks were you at that time 
A. At the time of the injury ? 
®. No, sir; during the forenoon ‘ 
A. Different tracks, different side tracks; I could not name them 
* place them all. 
Q. Did any injury occur to you that day’ 
\. Yes, Ss] 
). What _— did you receive, if any? 
A. I lost that leg, I believe; pretty sure I did. 
Don’t you know whether you did or not? 


d 
A. | know | did. 


4 


; 


( 


a 
ae 


(). Lost that leg t 

A. Yes, sir. 

Q. What were you doing at the time you lost your leg’? 
A. Firing an engine. 

(). Firing an engine? 


A. Yes, sir; No. 166. 

Q. Now, just detail in your own way the facts connected with your 
injury there at that time, how it was done, and so forth, just at the 
time: state the whole transaction. 

A. Just at the time I got hurt, at the time the engines ran to- 
gether, | was putting in 4 fire in the engine, or about in the act of 
getting up at the time they struck, after “shoveling coal out of the 
tender, being east of me here. I stood in about this shape shoveling 
coal in at the time, ahd had about got through putting in the coal, 
and about in the act of sitting down on the seat which was there for 
the purpose, the same as this chair is, | when | the collision took place. 
(Witness stood up and e xpli 1ined what he was doing.) 

Q. What ran into you? 

A. Engine 154 and engine 166 ran together. 
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). 
A. That was known as east: it is east of the bridge, the first 
bridge east of the shops. 

(). Of the central branch shops” 

~ Yes, sir. 

(J. Where Lr’ the centra! branch sh ps: 

A. Just east of the city. 


(). At what place was that‘ 


®. Just west adjoining the city of Atchison? 
A. Yes, sir. 
Is that in the county of Atchison and State of Kansas? 


Yes, sir. 
‘| 


‘he vards where vou were injured was what Is known as the 


upper vards ? 


hat direction was this engine 154 that ran into 166 going? 
est; she was going west. 
M Phat IS, the engine was headed west 

A. Yes, sir; and going west. 

(). What direction was your engine headed, the one you were on, 


\. Lleaded west 
d 


‘hey wel both headed west; which direction was yours mov- 


). And roy tender was east of you”? 

LS A. Yes,s 
between you and the engine that collided there? 

4 Y es, sir. 

\) What struck the e wine first, the tender first, which was east 
of you; what portion of the train that ran into you? 

A. Engine 154. 

\) What was the resultof the striking of the tender there at that 


Obj ected LO: withdrawn. 
©. What position did it put the tender 1n after it was struck. when 


‘ 
the engine struck the tender? 

A. It ran the tender of the engine | was on up into the car 

(). In what manner did it affect you: 

There was a brace in the cab of the engine | was in; runs 
Upon the back of it to the boiler to heat the water. There were two 
braces, one on each side. | got my toot fast on this brace The 
tender ran up on the cab. 

The tender was on top of 

A. Yes, sir; as the tender ran up into the cab, ran up this brace 
about as far as it could go, some distance, and held my foot fast. 

(). How long were you held there”? 
A. I could not tell how long, until they slackened the other cars. 
Q. Your leg was there? 


A. Until the tender dropped back into its place after the slack left 
the cars. 


See 
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Q. You say you were just in the act of sitting down ? 


A. I was about getting up from the fire-box after putting in a fire 
to go to sit down. 

Q. What were you looking at just prior to the accident? 

A. Prior to it I had just been putting in a fire. 

Q. Were you looking at the fire-box ? 

A. Yes, sir. 

Q. How long had you been putting in coal on the fire? 

A. I could not state or give any time. 

@. As near as you can approximate. 

A. Maybe a minute, maybe two. 

Q. I understand you were facing west at the time you were putting 
in coal, at the time you were ran into? 

A. Yes, sir. 

Q. Engine 154 — ran into your train was coming from the east ? 

A. Yes, sir. 

Q. On what track was that? 

A. On the main track. 

Q. The main track of the Missouri Pacific Railway Company ? 

A. Yes, sir. 

Q. Had you any cars attached to the engine? 

A. Yes, sir. 

@. How many? 

A. I could not state the number that was attached to it; maybe 
four to six, maybe more. 

Q. Where were you taking them to? 

A. I could not say where we were taking them to. I suppose 
taking them, backing them down to get them on the side track ? 

(). That was the engineer’s and fireman’s business to know where 
they were to be taken to? 

A. The foreman’s business. 

Q. What track had you come off of in order to get on this main 
track? 

A. Off the side track. 
14 Q. How long had you been on that side track ? 

A. I could not say how long we had been working around 
there before that. 

@. You can’t state how long ? 

A. No, sir; we might have been working there an hour, more or 
less. 

Q. So the court and jury can understand this matter I will get 
you to explain. Is this the shops you speak of—about the location of 
the shops? (Showing witness diagram.) 

A. Yes, sir. eS. 

Q. That is known as the Central Branch shops. This line ran in 
here. Is there some tracks down here? 

A. Side tracks in here. 

Q. Coming down from the shops.to the main track ? 

A. Yes, sir. 

®. Is this the main line? 

A. Yes, sir. 
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Q. How far is it from this bridge to the shop; how far? 
A. I eould not Say the distance—four hundred feet— naybe SUU 
©. How far east of the bridge was it where the injury occurred 
A. About 85 fee? 
Well now how far is it from where the injury occurred to Union 
street? ‘This is Union street here. 

A. SOO to 900 feet. 

(). Is there anything up there known as seale tracks? 
A. Yes, sil 
. Where did they run from? 
A. The seale track—house track—ran down froin Union street. 

(. Well where did they connect with the main track you were on 
at the time—how far east or west—please explain—or the place of 
the accident ? 

A. East of the D lace of the accident 

(. About how far was that switch ” 

A. About 500 feet. 

©. How far east of what is known as the bridge; what is thelength 
of that bridge? 

A. I don’t know the length of the bridge. 

(). 40 or 50 feet ¢ 

A. Yes, sir. 

(). About 85 feet east of the bridge 

A. 85 feet, more or less. 

@. Now where had you been going just prior to the accident; had 


vou been on that ? 


} 


Objected to by defendant. Objection sustained. 


@. Now, Mr. Mackey, had you seen engine 154 before it ran into 
you that morning 

Objected Lo by defendant, because it assumes 154 ran into them. 
Withdrawn. 

(. Had you seen engine 154 before the collision oceurred ? 

A. Not to mv recollection. [ did not see it thal morning. 

(. Now state to the jury where you had been just prior to the 
~— of the injury. 

The engine had been on one of these side tracks known as the 

— ur tracks. 
(). Where is that; which side of the main track 


oe 


A. Nort h side of the main track. 


*) 


(). These repair tracks ran up to the shops? 
A. Towards the shops or bridge 
lo ©. What had you been doing in there ? 


A. We went in there and took out some cars and turned 
them out on the main line. 
©. You went in to bring out some cars? 
A. Yes, sir. 
(). Hitched on to some cars ? 
A. Yes, si 


Set te: 
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(. Then you came out on the main track ”? 
Objected to by defendant as leading. Withdrawn. 


Q. State what you done. 

A. Went in on the side track and hauled out some cars on the 
main line,and one of the brakemen cut some of them off after we 
vot them out on the main line—I could not saw how many—and 
started to back up; to back east with the remainder of them; the 
cars was west of the engine; we were working the train ahead of 
them. 

@. You backed down then east? 

A. Backed down to the place of the injury. 

(). Where were you intending to go at that time? 

A. I suppose we were going in on the side track again—one of the 
side tracks we came out of. 

Q. Did you hear any whistle or bell sounded or rung on engine 
154 just prior to the injury ? 

A. Not until the time of the collision ; I heard the whistle and col- 
lision about one time. 

Q. Simultaneously ? 

A. I could not say which was first or last. 

Q. Was there anything in this tender you speak of as being east 
of your engine? Was there any coal in that? 

A. Yes, sir. 

@. How much coal was there. Was it full? 

A. Pretty well filled; we generally carry a pretty good tank of 
coal. 

Q. How did you fire the engine? Explain to the jury—that is, 
low did you put the coal in; stand up or get down ” 

A. Generally have to stand up off the seat where the fireman sits; 
break the coal if it requires it; if it don’t require it shovel it in. 

@. Bending down to shovel it in? 

A. Always leaning over as a general thing: 
low as a man can decently work shoveling in over the fire-box. 

Q. While doing such work can you see an approaching engine ? 

A. Not unless I stood up there. 

Q. Can you perform any other work while firing ? 

A. No, sir. 

Q. Is it your business to fire the engine? 

A. Yes, sir; that is what I was put there for. 

Q. That is what you are put there for? 

A. Yes, sir. 

Q. Thatis your duty? 

A. Yes, sir; that is my duty. 

Q. Had you been ringing the bell before that; before you were 
firing ? 

A. Yes, sir; before I put a fire in. 

Q. When you quit you were ringing the bell and went to firing ? 

A. I was watching for signals when they got the train to the last 
switch ? 

Q. Where were you watching for signals ? 


get down about as 
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16 A. Watching west of where I last saw the brakesmen. 
Q. Where did you last see the brakeman? 


A. When he last cut these cars off on the main line. 
J. Which side was he? 
A. On the south side 
(). Which side does the fireman usually stand—what is his place 
In the engine? 
Left-hand side. 
\\ hat is the place for the echgeineel 
A. Right-hand side 
Y 


ou say Elsworth was on the south side just before you went 


\. Yes, sir; before | went to put in coa 
Did you or not receive any signals from him ‘ 
Lhe frave ne the last signal rec ved 
(). Where was the other men connected with your crew ? 

| don’t know. 

(). Just prior to the accident? 

\. | suppose they were on the other side of the engine; I could 
not say; one of them rode the cars up the main line; where the 
Lner one was could not say, 

@. Was there any person on the train of cars you were pulling 
except yourself and the engineer? 

\. Not that | know of. 

(). Any person else that you know 

A. No, sir 

. Did you have any knowledge of the near approach of the train 
until it struck? 


Objected to by defendant as leading. Objection overruled, de- 


fend int exce pting. 


A. | had no knowledge whatever until it struck. 
(). ‘To what yard did the engine you were working on belong? 
A. In the upper yard. 
. Engine 154, that collided with yours—what yard did that be- 
long? 

A. In the lower yard. 

Q. On that day where was the place 154 was doing business—on 
that day—and belonged to what yard ' Vo you know where 154 
usually belonged and worked on that day’ 


A. She worked and belonged in the lower yard. 
(J. NOW, Mr. Mackey, what became ot you , 6 [ae you state what 


you done—what was done with you after this tender—after your leg 
was fastened in the wreck there? 

A. I had to helf myself out—I got off the engine 

(). What did Craft do? 


A. I. could not say whether he jumped off or whether he was 
thrown off; he got off the engine; I did not see how he got off. 


() What condition were the two e1 yrines In al and after the time 


4 


of the accident: what did it result in‘ 


senheiemacanieeien 


16 THE MISSOURI PACIFIC RAILWAY COMPANY 


A. The engine I-was on I should say — consider it a total wreck 
for anybody to look at. 

Q. Do you know how many ears there was attached to 154, 
if any, at the time of the collision? 

A. Yes, sir. 

@. How many was there? 

A. 14 cars—flat cars—loaded with coal, I kind of think, as I went 
by on a stretcher, or a door, rather. 

Q. What was the condition of the track there—was it up or down 

grade or level crade? 
17 A. About where they struck it is grade both ways—slight 
grade both ways where the engine struck, or about there. 

Q. They were both going really down hill? 

A. It would be considered down hill there from Union street 
west. 

Q. What condition is the track—what is the grade east of where 
the collision occurred? 

A. The track is perfectly straight. 

(). For what distance? 

A. I could not say. 

(. About what distance? 

A. A couple of thousand feet. 

@. A quarter of a mile, or such a matter? 

A. Yes, sir; I guess a quarter of a mile. 

Q. How fast was your train moving at the time of the accident, if 
moving at all—was your train and engine? 

A. Well, as fast as a man could walk—maybe faster. 

(. About as fast as a man could walk? 

A. Might have been faster. 

Q. Well, what was done with you now—after this tender ran 
upon you you say you were taken away on a stretcher? 

A. I staid up there; nobody came near me on the engine. 

Q. What became of you? 

A. Until | crawled out myself; after the slack left the cars got 
my foot out—got down and sat on the side track; James Riley was |. 
the first one came; noticed me, I believe. 

(). Then what was done? 

A. He and some others came there and took me off on the door. 

(). ‘Took you off on the door? 

A. Yes, sir. ‘ 

Q. Where did they take you to? 

A. To my house. 

@. In Atchison here? 

A. Yes, sir; they did not take me there; they took me down to 
Union street, and put me in a horse and buggy they had there of 
Doctor Ferguson’s, and that took me to my house. 

Q. ‘Took you to where you live? 

A. Yes, sir; took me on the door to Union street, and from Union 
street they took me in the buggy to my house. 

Q. Was there anything or physician [to] do anything with your 
leg after that? 
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A. Not until I got home to my house they took it off. ° 

. You were stating before dinner—before adjournment—what 
you were doing after you left the engine—after you received the in- 
jury. Now just state in your way where you were taken to—what 
was done with you. 

A. As they took me off on the door from the engine to Union 
street—got in the buggy with Doctor Ferguson; he took me to my 
house. 

(). ‘look you to your house? 

A. Yes, sir. 


Q. Where was your leg hurt at that time? 

A. The ankle and instep. 

(. Well, what physician attended you ? 

A. Doctor Holland. 

. Was your leg afterwards amputated ? 

A. Y es, sir. 

®. When? 

A. That same day. 
Q. By whom? 

18 A. Dr. Holland, in the course of a couple of hours. 

(). Was it amputated more than once? 

A. No, sir. 

(). At the place where it is now cut off? 

A. Only once. 

Q. Is it so the jury can see where it was cut off? 

A. Yes, sir. 

Q. I wish you would show it. 


Vitness shows his leg to the jury.) 


(\ 
©. How long were you in bed after that was cut off? 
A. ‘Two months. 


(). Can you straighten that out? 

A. | eould get 1t out, but it is hard to do. 

'Q. How long was it healing up? a ev 

A. The doctor was treating me—waiting on it—for about four 


months. 

(). You say it was only amputated but one time? 

A. Yes, sir. 

Q. Who else was waiting there—any other physician ‘ 
A. No other physician but Doctor Holland. 
Q. Did you have any nurse? 

A. Yes, sir. 

Q. Did any other physician assist him in the amputation? 

A. Doctor Ferguson was there; I could not say whether he assisted 
him or not; I believe he did, to the best of my knowledge. 

(. State as to suffering—did vou.suffer any? 

A. Yes, sir. 

Q. For how long? 

A. I might say I have been suffering since. 

@. How much have you suffered ? 


, 
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Objected to. Withdrawn. 

Q. Is it at intervals; has the suffering been regular? 

A. It has been continual, so far as sensation of the nerves. 

Q. Do the changes of the weather affect you? 

A. More or less. 

Q. What has been the general condition of your health since 
then ? 

A. My health is good otherwise. 

. How were you prior to the accident? 

A. Health was good. | 

Q. How old were you at the time of the accident? 

A. Going on thirty-nine years of age. 

Q. What condition was your body in—were you sound ? 

A. Yes, sir. 

Q. Had you any sickness before that? 

A. No, sir. | 

Q. Always been an able healthy man? 

A. Yes, sir. 

(. Did you have any nurse during your sickness ? 

A. Yes, sir. 

(). How long did you havea nurse; what amount did you pay for 
a nurse or owe for them? 

A. I had when I could get them for two months. 

Q. At what expense ? 

A. It would be hard to state the expense; the reason was por- 
tion of the time I could not get them for money, for the reason | 
did not have the money to pay them. 

Q. What amount of wages were you receiving at the time you 
were injured ” 

A. $40.00 per month. 

©. You stated, I believe, that you were in the employ of the Mis- 

souri Pacific Railway Company at that time? 
19 A. Yes, sir. 
Q. Have you ever been paid anything on your claim? 

A. No. sir. 

(. Never received anything ? 

A. No, sir; never received anything, only my wages? 

Q. What time did you receive your wages up to” 

A. Up to the time of the injury. 

(. None since? , 

A. None since whatever. 

Cross-examination : 

Q. How long had you been working for the defendant company 
in the capacity of fireman previous to Feb’y 11th, 1882? 

A. Three to 4 months—about four months. 

Q. In the yards in the city of Atchison ? 

A. Yes, sir. 

©. During the time you were so employed did your duties as such 
require you to be in the yards all this time—during the daytime I 
mean? 
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A. On the engine—wherever the engine went. 

(). Did vox go up and down wherever the engine went? Did you 
¢o up and down through those yards many times each day ? 

A. More or less; yes, sir. 

(). Your business required you to travel almost continually [on] 
the engine up and down through the yards ? 


A. Yes, si 
(). Did os have occasion to go to the lower yards — daytime. 


A. Sometimes. 
(). The business you were in sometimes required you to go to the 
lower yards? 


A. Y es, SIT 
(). Your Chgyihe, or the engine you were at work Oli as fireman. 


staid in the upper yards most of the time? 
A. Done principally all the work. 
(). Was there many tracks in that yard * 
A. Yes, SIV. 
(. Had trains been in the habit of passing to and fro over that 
main track frequently each day previous to the time of the injury ? 
A. Some. 
tJ. About how any trains or engines would pass over that track 
at the point of collision per day previous to the time you were in- 
jured? 
A. ‘Two trains came in off the road. 
). Passenger ? 
\. No, sir; passenger went out in the daytime—12 o'clock. 
). Passeng' r came in also? 
A. Not in the d: iytime. 
‘ 
\ 
. 


; 


l’reight trains come in and go out? 

Yes, sir. 

Yard engines worked to and fro over that track almost con- 
f did not the yt 

"Ves sir. 
[ 
Y 
l: 


here was another yard engine—175—was there not? 


Answer. Yes, sir. 

Q. And 166? ‘Those engines worked up and down over this main 
line or track continually during the daytime and had during the 
time nthe had been there as fireman ? 

A. 154 did not work there continually 

(). It worked there whenever it had work or business to take it 
there? 

A. Yes, sil 
20 (). It had the right to go there and pull cars there? 
A. It did so; yes, SIT. 

Q. That was a part of the business; it was engaged in hauling 
cars from the lower yards tothe upper yards and putting them on 
transfer tracks, was it not ? 


A. Yes, sir. 
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Q. At Union street there isa railroad crossing there, is there 
not ? 

A. Yes, sir. 

Q. Cross- by teams? 

A. Yes, sir. 

@. And footmen ? 

A. Yes, sir. 

(). The travel of the shop is over that street? 

A. Yes, sir. 

Q. At that time a good many people went up and down over that 
track at all hours of the day? 

A. More or less. 

Q. You had notice of that fact as fireman ? 

A. I have seen them. 

Q. It was a very frequent occurrence for trains to pass up and 
down there and for persons to walk up and down the track, for per- 
sons to walk up and down the track and for persons crossing the 
track at Union street with teams and wagons ? 

A. Yes, sir. | 

Q. It was necessary, was it not, for you to be on the lookout most 
of the time to prevent accident’? 

A. I made it my business when I was not in anything else to be’ 
on the lookout. 

@. You understood it was your duty to be on the lookout to pre- 
vent accident, was it not? 

A. To watch signals. 

Q. You knew it required a great deal of caution up there in that 
locality to prevent accident ? 

A. Yes, sir. 

(. There was a bell on that engine? 

A. Yes, sir. 

Q. For what purpose is a bell used. on an engine? 

A. To ring at any time the engine is to be moved; a signa! of 
danger or signal of moving the engine back or forth. 

Q. The bell was set just above you, vour position as fireman, 
was it not? | 

A. Yes, sir. 

Q. Convenient for you to take hold of? 

A. Yes, sir. 

Y. What kind of bell—brass one usually—locomotive bell ? 

A. Yes, sir. | 

Q. The bell was in proper order that morning, so far as you 
know? 

A. Yes, sir. 

Q. You say that bell is used for the purpose of giving notice to 
employees in the yard and others of the movements of the engine? . 

A. Yes, sir. 

Q. Movements to and fro through the yard, that is the purpose of 
the bell? 

A. Ringing it principally on crossings. 


-s 
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Q. It is used for the purpose of giving notice of the motion of the 

engine to and fro through the yards? 
A. More use at crossings. 
2] (). ‘That is the purpose of the bell, to give notice to persons ? 
A. Yes, sir; on crossings. 
And elsewhere ? 

A. Yes, sir; when the engine is standing still and going to move. 

®. Was it not usual to ring the bell in that locality when not 
doing anything else? When you were not engaged in anything else, 
it was your custom to ring the bell ”? 

= If I wasn’t doing anything else. 

That is what I say; if you were not doing anything else it is 

i iry | to ring the be ll soas to give notice of the movement of 
the engine’ 
is generally ring the bell. 
>. W "hose duty was it to ring that bell 

A. Fireman’s duty. 

. Any other person on the train have charge of the bell ? 

A. The engineer could ring it; sometimes he could ring it and 
would ring it where the fireman was engaged. 
(). It was the duty of the fireman to ring the bell when neces- 
sary ¢ 

A. Yes, sir. 


. What kind of a day was it—the day of this injury to you— 


‘; 


( 


4 
clear, bright day, or cloudy? 
A. Bright ct iV. 
( 


, ' ' ’ ; } 
). You say the bridge—the track from the bridge down towards 
h street for about 2.000 feet is a stralgbt track ? 

\. I could not say the distance exactly ; about straight 


). 1,500 +o 2 OOO feet ? 

A. May be, more or less. 

Q. A person could stand on the bridge up near the shop and see 
east from that or over that track for a distance of 1,000 to 2,000 
feet / 


A. Yes, sir 
There was no obstruction there to prevent a person seeing 

down that track that distance standing on the track ? 

A. Persons standing on the track, if there would not be any ob- 
sar eg 
Q. As I understand you, then, engine No. 166 was headed west? 
A. Yoo, si 
And cars attached to it were on the west end or at the head of 


’ 


(). 
the engine * 
A. Yes, : sir: west end headed on. 
\) As it = east it would be backing, dr: Lwin} g thi CATS | 
A. 


( 


Yes, s 
Your au Oe on the engine, you say, is on the left-hand side ? 
Yes, sir; south side then. 

Q. And the engineer north side? 

A. Yes, Sif. 

Q. During the time you were moving this engine to and fro in 
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the yards the engineer was in his proper position. Was he on the 
north side? 

A. The engineer? I suppose that was his place. 

@. He was in his usual customary place? 

A. When I last saw him he was in his seat. 

Q. So far as you know, he was in his accustomed place attending 
to his duties, so far as you know ” 

A. Yes, sir 

Q. You say you went in on this repair track before you backed 
down ? 

A. Yes, sir. 

(). How many bridges was there there, between the point of col- 

lision and the shop 4 
Zz A. One bridge. 
Q. Where did this repair track connect with the main 

track ; east or west of that bridge? 

A. West of the bridge. 

©. How far west of the bridge 

A. I could not say what distance 

. Approximate it, if you please. How near was the intersection 
oi the main track from the bridge. 

A. Something less than 100 feet, I should judge. 

(). Did you ever measure it? 
A. Yes, sir. | 

y 


Ou say that the collision occurred about SO feet east of that 


@. About 85 feet east of the bridge? 

A. Yes. sir. 

. At the time you went in on this repair track you went there 
for the purpose of taking out some cars? 

A. That is what we done. 

(. Did you take out some cars? 

A. Yes, sir. 

Q. How many. 

A. I could not say how many. 

Q. You pulled these cars down, then, until the engine passed over 
the -bridge for the purpose of clearing the track and backing them 
west of ths main track ? | 

A. Yes, sir. 

Q. In other words, you kicked them back up to the main track? 

A. Yes, sir. 

Q. How many? 

A I could not say how many there was. 

@. How far west of the repair track, this intersection with the 
main track, did you go in order to get these cars back on the main 
track—that is to say, did your engine, 166, in going westward pass 
a point where the repair track intersected with the main track ? 

A. Yes, sir. 

(). How far west of that? 

A. Passed it. 


99 
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i). About how far? 

A. I could not state the distance exact 

J). \pproximate it. 

A. 300 feet or over. 

J Then it stopped, did } not 

\. The engine sate 

J Yes, sir: at a point about 300 feet west of where the r pa ir 


track came into the main track it stopped necessarily in order to SV 


) 
CAaSL AGAIN did it not 
, y 
A. Yes, sir. 
() Ty tl an VO! } | wSreyvryy ve there if \ nid he abo ' 
¢ nen al i? Lillit Our engl ic UU DPE Viiv l Vu Lm hh uli 


100 feet west of the bridge, would it not 
Between 300 and 400 feet 
(). Ifthe bridge is 300 feet distant from the repair track—you were 


500 feet west of the repair track intersection there—it would be 400 
feet wes the bridge? 
. & 20 400 feet. | 
J | to 5OO feet west a) the a eee with 1D4? 
\. | could not state the distance 
255 (). If the collision nt cto about 85 feet east of the bridge 


and the bridge is 100 feet east of the repair track, you were 
300 feet west of the renair track: would that be between 4 and 500 


A. Yes, sir. 
(). How many cars were cut off there after you had stopped west 
of th repair track? 7 ; 
A. I could not state how many cars. 
? Hlow mi iny cars did you havea iter you had cut off some ther 
A. I should : udge t to SIX or ¢ loht Cars 
(). Were they empty cars or loaded? 
A. I could not say they were loaded; some empty) 
(). Box or flat cars? 
A. Box and flat ears, too 
‘J. box and flat cars? 
A. Yes. sir 
(. At that time who was on the train other than yourself and 
Craft, at the time you stopped up there to cut off those cars? 
John Nolan. 
). He rode the cars cut off back ” 
\. Rode them Up. 
? Now where was Elsworth at the time you stopped there? 
A. He was on the south side. 
On the south side; did he then give you a signal ? 
A. He gave me a signal. 
). What was that signal? 
A. Back up. 
). Baek up? 
A. Yes, sir. 
(). Go west or east ? 
A. East. 
. To go east; then you mean by backing up he gave you a sig- 


ao er act ny wer ly cee: mane 
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nal to move east to the reverse of the way the engine was headed— 
to the reverse of the way the engine was headed ? 

A. Yes, sir. 

Q. How was that signal was given? 

A. To back up; he started in to cut off the cars. 

@. Gave you a signal with his hands? 

A. Yes, sir. 

Q. Where was you at the time that signal was given? 

A. I was on the seat-box. 

Q. Looking west? 

A. Yes, sir. 

Q. What was your duty when you gave the signal? 

A. To tell the engineer to back up. 

Q. That was your duty? 

A. Yes, sir. 

Q. Did you then ring the bell? 

A. Y es, SIr. 

®. How often? 

A. I could not say how often or how much. 

@. Did you give it more than one or two taps? 

A. Yes, sir; gave it that many anyhow. 

Q. Did you give it more than three taps? 

A. I could not say whether one tap or two or three times; if I did 
not have anything to do — continually tapping It. 

Q. When Ellsworth gave you this signal he disappeared between 
the cars? 

A. Went in to cut them off. 
24 Q. After he cut them off your train started off towards the 
east ? 

A. Back east. 

Q. At the time you tapped this bell and received this signal did 
you look east of you down the track ? 

A. No, sir. 

Q. What were you then doing immediately after tapping this 
bell ? 

A. I was still waiting for Elsworth to come back on that side to 
see the signal. 

Q. Watching for Ellsworth to come back on that side ? 

A. Yee, or. 

@. You did not look east at all ? 

A. No, sir. 

Q. How far did you run while looking, sitting on that seat wait- 
ing for Elsworth to come back ? . 

A. I could not say the exact distance. 

(. 100 feet ? 

A. Yes; all of that. 

Q. How fast did you run from the time Elsworth cut the cars 
loose up to the time you ceased looking at him for signals? 

A. I could not say exactly. 

(®. As fast as a man would walk ? 

A. Might have been that fast. 
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Q. During all this time you continually looked west and not east? 
A. Watching him for signals. 
(). What was the engineer doing while you were looking west? 
A. I suppose he was watching for signals on the other side; only 
suppose so. 
(). Did you see him looking out? 
A, He Was On the seat-box. 
). Sitting with his hand on the lever and threttle. 
A. I would not say whether he had his hand on them or not. 
Sitting on the seat-box, he could see west of him? 


é . _ 
A. Yes, sir. 


(). see persons on the north side of the train? 
Z. Yes, sir. 
©. You could do the same on the south side? 
A. Yes s1r 


. Now, sitting there on that box on that seat, if you had turned 
and looked towards the east how far could you have seen down the 
track when you tapped that bell’? 

A. When |] tapped that bell I could look pretty near down to— 
close to 10th street. 

©. You could have seen, then, for a distance of about 2,000 feet— 
1500 to 2.000 feet? 

A. Yes, Sr. 

(). If there had been an engine on that track at that time you 
could have seen it? 

A. If I looked that way. I did not look to see if there was any 
obstruction on the track. 

. Did you look to see if there was any obstruction on that track 
at that time? 

A. Nothing; only watching signals from Elsworth. 

. You say Craft, the engineer, was watching signals on the north 
side [and] you were watching on the south side? 

A. He was on the north side. | could not see whether he was 

watching signals. 
25 Looking in that direction? 
A. Y es, sir. 

Q. Did you consider it the proper discharge of your duty at that 

that train going east as 


} 


time for each of you to be looking west and 
fast as a man could walk? 

Objected to by plaintiff. 
there duly excepting. 


Objection sustained, defendant then and 


Q. Did you ring that bell any more after you started up there be- 
fore the collision ? 

A. After I stopped ringing the bell I got down off the seat. 

(). Did you ring the bell any more after you tapped it up there 
when Elsworth gave you the signal before that collision? 
A. I don’t understand. 
Q. I understand you to say at the time Elsworth gave you the 
signal to move back you gave the bell one, two, or three taps, maybe, 
more. 
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A. After Elsworth gave me the signal. 

Q. You staid there on the other side watching him or watching 
for signals from him during the time the train had travelled some- 
thing over 100 feet ? 

A. Yes, sir. 

Q. Now, after you had given the taps of the bell you speak of, 
did you ring it any more before the collision ? 

A. Not tomy knowledge. I got off the seat-box and put in a fire. 

Q. Then you neither looked to the east nor did you ring the bell 
after that you now have any recollection of? 

A. Not that I have any recollection of. 

). Did the engineer ring the bell? 

A. Not to my knowledge. 

). Was the bell rung at all after that? 
A. Not to my knowledge. 

Q. Did the speed of that engine continue to increase right to the 
collision ? 

A. I could not say that it did. 

(). Did it increase ” 

A. Don’t know as it did. It might about just before the collision. 

. Did you notice any perceptible decrease of speed of, that en- 
gine from the speed as fast as a man could walk before the collision ? 

A. Before the collision? Iam of the opinion that it decreased in 
speed just before. 

(. How long before the collision ‘ 

A. I could not say how long. 

Q. You are of the opinion it decreased just before. I will ask 
you, Mr. Mackey, if that is your signature or mark to that deposi- 
tion ? 

A. Yes, sir. 

q. At the time this deposition was taken your recollection of this 
occurrence was better than it is now, was it not ? 

A. I don’t know as it was. 

Q. I will ask you if you did not testify in the deposition so taken 
on the fourth day of September, 1882, that the speed of your train 
continued to increase from the time it started when Elsworth gave 
the signal up to the collision ? 

A. Up to the time of the collision ? 

Q. Yes, sir. Didn't you testify before in this deposition that the 
speed of this train, in these words—wasn’t this question asked you, 
did the speed of the engine continue to increase from the time you 
saw Elsworth until the collision, and you answered, ves, sir? Did 

you so testify ? 
26 A. Yes, sir. 
(. Is that a fact? 

A. I suppose it could increase—have to increase the speed in 
order to get started from the time I seen Elsworth. 

Q. I ask you the question if you did not testify the speed of the 
train continued to increase up to the collision ? 

A. It would increase. 

@. Then itis a fact it did increase—continue to increase ? 


, 
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\. Yes, sir; from the time I saw Ellsworth, in order to get 
started. : 

(). It continued to increase right along up to the collision ? 

A. It was at a standstill when [ saw Elsworth. 
(). It continued to increase from that time up to the collision ? 

\. Yes, sir: increased, I guess. 

(). Now, you say that after you had traveled east over some 100 
to 150 feet you got off that box and putin a fire ? 

A. Yes. sIr 

(). How many shovels of coal did vou put into that engine at 
that time? | | | 

A. Might have put in three or four 
(). What do vou usually put In when you fire up the engine ‘ 
tour or five shovels 
‘our or five shovels ‘4 


Yes, sir. 
‘| 


; 


(). That is done by reaching around the tender and throwing it 
into the fire? : 

\. Yes, sir; breaking up the coal 

(). The coal was on that tender, was it not? 


) 
\. Yes, sir. 
(. So when you turned around to get the coal you would be 
facing east, the way the engine was moving, would you not? 

A. When I turned around ? 
(). Yes, sir; your back would be to the engine proper and your 
lace to the east? 

A. My back really would be south. 

(). Your back would be the south when you turned around to 
break coal? 2 

A. No, sir. 

(). When you turned around to break coal you would be facing 


‘7; 
CASI 


A. Yes, sir 
(). Then, if you had looked when you turned around in that di- 
rectlon—if you had looked down that track—you could see any ob- 
struction on that track ? 

A. If | had stood up. 

(). If you had stood up in the cab and looked down the track 
you could see any obstruction ? 

A. If [| had stood up and looked down the track I could have 
seen. 
Q. What did you do first after you left the seat; did you break 
| or put in coal? 
A. Broke coal and put it in. 
(). Which did you do first ? 


UG { 


Broke and put it in. 
Which did you do first ? 
Broke it first. 


o 
A 
Y 
A 
Q. After you broke it you put it in? 
A es, s 


A 
Yes td 
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Q. Every time you turned around to take up a shovel of coal 


your face would be east? 


A. Yes, sir; if I stood up. 
27 Q. You were not squatting down all the time you were 
breaking coal ? 

A. Would be bent over. 

Q. You straightened up during that time” 

A. Not to my knowledge. 

Q. How long would it take you to break three or four shovels of 
coal and put it in—how many seconds ? 

A. Sometimes it takes longer than it would other times. 

Q. How long did it take you at that time? 

A. I could not say possibly. 

Q. You had traveled 100 feet, about, while sitting on your seat; 
then, according to your measurement, you had 385 to travel before 
the collision ? 

A. Something about that. 

Q. Now, during the time vou traveled this 385 feet about how fast 
was your engine moving—as fast as a man could walk? 

A. I should judge about that. 

Q. There was no occasion for you to look out for signals west of 
you after that? 

A. Yes, sir. 

Q. Did you look ? 

A. Yes, sir. 

Q. You continued to put in fire and break coal and look out for 
signals? 

A. No, sir; put in fire first. 

q. As you put it in you looked west again ? 

A. I got through putting in coal; I looked west the first thing ; 
I aimed to do so—look west for Elsworth. 

Q. Now, while you were putting in coal did you notice Engineer 
Craft? 

A. I know he was sitting on the seat box. 

Q. Didn’t you notice he was looking west for signals ? 

A. I did not notice whether he was looking west or not; I could 
not say whether he was looking west or not; I thought he was. 

Q. You thought he was at that time; then |the] appearances to 
you at [that] time was, he was looking west; did he have his hand 
on the lever and throttle, as usual ? 

A. I could not say. 

Q. You do at that time say he was looking west for signals, but 
you could not say for sure whether he was or not? 

A. I suppose he was. 

Q. He did not look east at all—the way you were going? 

A. No, sir. 

Q. You supposed all the time he was looking west; you knew the 
train was moving east, didn’t you ? 

A. I knew the train was moving east. 

Q. You did not look east a single time, or after you saw Els- 
worth, until the collision ? 
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A. After I quit watching Elsworth I did not look east. 
(). So far as you know the engineer did not? 

A. | don’t know whether he did or not. 

(). ‘here would have been no difficulty whatever in your looking 
east; you could have glanced that way momentarily and still put 
In coal ¢ 
A. Not without I quit putting in coal—not very handy. 

\). You could not have glances i up al d down the track as you 
broke coal ? | 

A. The fireman don’t generally do 11 

@. You could have done it without any difficulty ‘ 

A. I could have done it. 

Q. While you were sitting on this seat traveling 100 feet 
25 there would have been no ditheculty of your clancing east 
over that track ? 

A. | could have looked that way. 

(). Did you put on the brake there at any time? 

A. No, sir; the brake did not work: I believe not; notin the 
habit of putting on the brake. 

©. How long had you known that fact’ 

A. It did not work when | went on there 

©. You had no use forthe brake? 

\. Never used it at all. 

(). Had Craft been engineer wi 
About . 

(). What leng 


— 


‘iy 
7 


, 


ith vou on that engine all the time 
Zz i] : 

the LIme;: part OF thie 

, 


th of the time’? 
» ? 
A. About three months, more or | 


(). What experience had you as fireman when you went on there? 
Not any more than being around el oli s—around the round- 

he Lis¢ 
(). Never had been on an engine before that timeas a fireman or 


é 
engineer? 

A. No, sir. 

() Simply worked around the « neimes in the yard ? 

A. Yes, sir. 

A. About what time in the day did this collision occur? 

A. About 11 o’clock. 
). You saw Elsworth no more after he disappeared between the 
cars east of the bridge, did you—I mean before the collision ° 

A. West of the bridge. 

®. You did not see him any more after that—after he crossed— 
or after he Pave you the signal to back up east you saw no'more of 
him before the collision ? 

A. No, sir. 
. What is the condition of the ground there on the south side of 
that track; is there any deep gully ? 

A. Right at the bridge—maybe 10 or 15 feet of the bridge. 

(). ‘There is a creek or rayine? 
A. For that distance, 10 or 15 feet; maybe more. 
©. Now, I understand you to say in your examination-in-chief 


that the track declined there both ways—I mean to the east and 


( 


: 
* 
: 5 
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west—so that engine 166 would be going up hill, and 154 also up 
hill or down hill; which was it ? 
The track inclines both ways just about that place in there. 
Q. I will ask you if a car loosened at the shops will not run of its 
own momentum or motion from there to the bridge? 


A. Ye Ss. sir. 


Q) Then it is down grade, is it not? 
A. Yes, Ss] , 
@. All the way from the wage: to the bridge ? 


A. Yes, S11 _ also from U nion street just below the bridge a car 
will run west from Union street to the bridge standing without 
brake. 

@. It is about on a level at the place of collision *‘ 

A. It is an incline from Union street for the creek to run. 

©. From Union street west ? 

A. Yes, sir; was at that time. 

®. You did not see engine 154 at all until after the collision ? 

A. No, sir; not that day to ny knowledge. 

(). Just before the collision you did not look in that direction at 


; 


A. I did not say so. 
29 (). You were confined to your bed how long * 
A. Two months. 

J. At the time of the accident you were receiving $40 per month ? 
A. Yes, si 
). Had you ever received anything — than that per menth during 
your life? 

A. Yes, sir. 

@. When? 

A. Been some time before that. 

©. How long before? How much per month? 

A. In 1865, 1866, 1867,and 1868. After the war I received more 
than that. 

(). How much ? 

A. $65 to 890 per month. 

@. Doing what? 

A. Working in woolen mill. 
). After 1870 what was the highest wages you ever received ? 
A. After 1870 $42 to $45. 
). From $40 to $43? 
A. $44; sometimes as high as that. 

(). You were confined to your bed for two months after the acci- 
dent ? 

A. Yes, sll 

(). What wages are you receiving now’ 

A. Not any that I know of. 

@. Have you been at work in the last three or four months as 
watchman ? 

A. No, sir 

Q. Down at the depot ? 

A. I watched there three or four days. 


; 
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. How much a day t 
A. When I did watch I got a dollar forit; three or four days; 
maybe five days. 
(). What other work have you done since you were injured 
A. Sawed wood ia the winter time 
(. How much per day some you make at that? 
A. I would not consider I would make muel a; that 
Ll ask you the question how much did you make per day ; when 
did work how much could you earn a day sawing wood ? 
. Forty to sixty cents some days 
) What other work have you done since then 
A. Not any. 


wd 


(). Have you tried to get work ? 

A. Yes, sir. 

(). From whom ? 

A. Any place | could get it. 

() All you have done the n isto saw wood and work a few days 


Yes, sir: that is all 
(. You feel perfectly able to do work—physically I mean? 


i. 
WOrTkR. 


.* aa 1} P 

could not savy I would be able to d 
| ’ . | ii | 

1idcit rstand your general Deaiti 5 or “ft cLiidi has been 


—s 
a 
ere 


: : ‘ . » , - j : : . * 47 
/ he only biyUury rt effect that you feel 1s the loss of that leg 
? | ’ 1 rris six 

A nave not been al ble OO WOrRK Ub IAVvOrTrliug work 

" . : ‘> 
By reason of the loss of vour | 

: as | | 
(). Your general health is unimpaired and you feel as stout as 

: “ ’ ‘ 

vetore the injury except the loss of your leg’ 


oU A. And the pain tt presell 


, l,l - : 
XJ. . ask you asto your gvgencril CALULL, You fee] as strong 
ef } ie ie ) 
ind healthy otherwise—I mean physically) 
r | | — Fe anit 
\. My health 1s good: I guess I don’t conside1 myself as strong. 
(. You have not been confined to your bed only for about two 
months. 


A. ‘Two months. 

(). Since then you have been down around town every day? 

A. Days that could ret oul 

(). Days you were out of bed ” 

A. Yes, sir; days which were pleasant I could get out 

(). How many days did you serve as watchman there? 
three or tour, mavbe: could Hou StALe ¢ xactly. 

() You got a dollar a day for that 
\ 


4 from! 
\ es, Sir 
(). Up to what time did you work in that capacity 


A. They were odd days, now and again, so | cou ld not keep track 
OP any record of them; | could not sa‘ 
Redirect examination : 
(). Was there anything to call your attention to any other train 


"« 


coming from the East at the time of this col llision or just before it ? 
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A. Not until the time of the collision. 

Q. It was your duty to watch out for signals from this side and 
to fire? 

Objected to by defendant as not proper re-examination. Objec- 
tion sustained. 

@. Mr. Was 
You mean wh 


ener asked you about your duty to ring the bell. 
) 


you were not firing ‘ 


Objected to as leading. Question withdrawn. 


Q. What do you mean when you say it was your duty to ring the 
bell? 

A. My duty to ring the bell when I was not doing anything else. 

( At this particular time what was you doing 4 


). 
A. When I wasn’t ringing the bell I was putting in a fire. 
). What did you do when you quit ringing the bell? 

A. Got down off the seat box and pul in a fire. 

Q. When you were down putting in a fire what position were 
you in? 

_ Sto¢ po d Over gel rally as a nan is. 

. Could you in that position, with the tender east of you, see 

any other approaching train? 

A. No, sir. 

(. State how much coal there was in the tender. 

A. Gensentty piled up. 

). How much was it at that time? 

A. Piled up; generally three to five tons on the tender. 

). At that time you say it was piled up so you could not see. 
te what condition the coal was in; how much. 

A. The coal in the tender weuld naturally prevent me from see- 
Ing approaching trains. 

tJ. Was the coal above or below the tender ? 

A. Above the rim of—as a general thing, other rubbish and coal 
up there. 

@. Was there anything fora quarter of a mile east of where the 
collision occurred to prevent 154, the approaching engine, seeing 
your engine ? 

Objected to by defendant. Question withdrawn. 


3] . Was there anything there between the place where the 
collision occurred and a quarter of a mile east of that point? 


Ybiected to | Vy defendant as not proper re-examination and call- 
ing for the opinion of the witness. Question withdrawn. 

©. Was there any obstruction on the track between the point 
where the injury occurred and a quarter of a mile east of that? 

A. Not anything that I know of; only the tank and coal which 
was there. 

©. Was it a straight track ? 

A. Straight track. 

Q. Was there any other engine or cars on that track, except en- 
gine 154, that you know of? 


Oh SMT Peay ay ene 
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A. 
( 
+] 


IQ Then there was no obstruction in the way; was there any 
train due at that time—the time you were switching there—any 


Not that I know of. 
You say it was a straight track 
x 


*7 


e- ~ 


} 
u- 
A. 
( 


re cular passenger rain ? 

A. No, 

©. At ime of the collision, or just before that, did you have 
nv j ce or wWwarnins of it)’ on Ul iin ? 


Recross-examination : 


Q. You stated, in reply to Mr. Tomlinson’s question, as a general 


thine. coal was piled up above the rim of the tender‘ 
ees — e PEAS yar es Up ali ¥ uli Littl Lj e 

; ] ] > .* | . » 
() You sav the coal on that dav was above the tende! 


(). Was it that day? 

A. That would be, to the best of my opinion; it was that day; I 
am satisfied it was. 

a. You knew it was in the way of vour seeing unless you stood 


‘Ne Tt would be in the wavy. 
() You mnew that was there at that tim 


ait 


$~ w it would be necessary for you to stand up straight 
In order to see obstruction- on the track 

A. Yes, sir. 

J. You did not stand up straight to look ? 

A. No,sir 

©. You knew it was a great deal more dangerous to take an en- 
gine down that way, with the tank and coal up in front of you than 
to have the engine reversed and go the other way ? 

A. I did not think it was any more dangerous. 

(J. You considered it just as safe to back the engine down there 
with the coal and tank between you and the track as to turn and go 
the other way ¢ 

A. Just about the same way. 

Q. You made no effort, notwithstanding you knew the coal was 
piled up—you made no effort to look beyond and see what was on 
the track ? . 

A. No, sir. 

. You say, in reply to Mr. Tomlinson, as soon as you quit ring- 
ing the ote you went to putting in a fire’? 

A. Yes, s 

(). ‘Didn’ I understand you to state, in cross-examination, 
2 you traveled about 100 feet watching Elsworth before you 
could have put in a fire? 
A. Rang the bell and watched Elsworth. 
Did you ring the bell during the entire time you traveled 100 


p—o 12 
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A. I could not say what length of time. 

Q. Were you ringing the bell all the time vou were watching 
Elsworth ? 

A. I could not say. 

Q. Didn’t you swear in your deposition on the former trial of this 
case you only gave two taps of that bel! just as you started ? 

A. Yes, sir. 

Q. Would it require the length of time it takes the engine to go 
100 feet, going no faster than a man could walk, to give that belli 
two or three taps t 

A. It would require that time. 

(. As a matter of fact, you were not ringing the bill all the time 
you were watching Ellsworth ? 

A. I could not say whether I was all the time. 

Q. Will you say you gave that bell over three taps ? 

A. I would not be positive; I rang it more than that 

Q. What is your best recollection now about it” 

A. I might have rang it more or less; 1 could not say positive. 

Q. Did you ring the bell at all after you had received a signal 
from Elsworth, and just as you started ” 

A. I am positive I rang the bell. 

(). Just as you received the signal ”? 

A. Yes, sir. 

(). After that you did not ring it any more ¢ 

A. I could not say I did. 

Q. I will ask you if vou know you did not, if you did not so tes- 
tify before—testify in this deposition—you only gave the bell one or 
two taps when it started, and you rang it no more? 

A. I don’t know as I did ring it any more. 


Redirect examination : 
. Your engine was the only one working up there at that time? 
Objected to by defendant. Question withdrawn. 
Q. Was there any other engine working in the yard as switeh 
engine, except this, on that day or before that. 


A. There was no other engine went up” 
Q. Did any other engine belong in that yard except your en- 


) 
gine * 
A. That engine was the one usually called to work there in that 
yard. 
Q. Did you expect any other engine on that day ? 
Objected to by defendant. Sustained. 
33 W. A. FERGUSON, sworn, testified on behalf of plaintiff as 


follows on direct examination : 


; 


Q. What is your name * 
A. W. A. Ferguson. 


; 


Q. What is your business * 
A. Physician and surgeon. 


- 
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(.). How long have you been a practicing physician and surgeon ? 
A. Over four years. 

() \\ here do you resid now 
A. Atchison, Kansas 

(). Where did you reside on the ilth of February, 1882? 

A. Atchison, Kansas. 

iJ. What business and profession were Vou engaged in then ? 


‘7; 


— “spl : ; | ' 
\ LfiC VDUSIIICSS have stated. 

. . . ? . ’ ? 
(). Do you remember of a collision occurring on the llth of Feb- 


| 
ruary in what is known as the Missouri Pacific yards, in west 


ry ' ‘) 


i, Where were you at the time 
A | Lappy ned to be Passlup by at the tim 


' = 
(). How far were you from the place where the collision occurred ? 
\. I was on the south side of White Clay creek, going across the 


iit k fil | nion street, 


(J (bout what distance was it 

\ About three or four blocks. | su ppost 

XY Do you fr member the train you say you remember of the 
rains ing together ? 


MiSL, and one trom thr 


i } . 
‘J Bite Votl “Far the train moving ror rive ‘ 
ligt t} = ar far hatar } wmillsoinn lid 
West, Gia you see them Moving Up, DOW maP Vere Lne COLLISION alt 
a Se a nner . ) 
you see tbat train the train running west trom the east 


A. Weli, I saw it crossing the crossing 

(). Where is that crossing—what street 

\. Union street 

(). What rate of speed was it running about that time 


‘in ¢F | iy 
as VOY. 


_ 


A. lL eould not say exactly just how fas 
() Pretty lively speed ? 
\. Yes, sir; it may have been going faster than I have stated; I 


SUPPost about ive or six miles an nou! 
; 


A. No. sir: I did not see them come together 
i, Did You hear thr crash t 


Did you hear any whistle blow betore that time from the en- 
. P 4 " ' . + . . '} - 
vine going West, before the time ol the collision 


ot to mv knowledge: I don’t remember of hearing it. 


, ‘ : , 
a cis | ie ‘) 
: 


\) Vhat distane —VOU say about thre MOCKS 

A. Yes. sir: near that. I was on the other side of the track 
there was some trees between me and the train on the west. I saw 
the train coming from the east to the west | could see it until | 


cot down in the bed of the creek; then | co ild not see It. 
(). What was the result of that crash ? 

A. IL came up over the hill. Isaw—lI looked at the engines; | saw 
a car, | thought was a flat car, over one of the engines, and just then 
| saw Mr. Mackey—it proved to be Mackey—coming down : they 


were helping him down out of the engine. 


3o4 .). W hat were the Curs loaded with | 


‘ 


¥ CE Mice: eel er aS Ce 
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A. I saw coal fall off the eastern train. 
Q. The train going west? 
A. When the jar occurred it threw the coal off the side; I saw it 
| dropping down on the track. 
! @. Did you see Mackey after the accident? 
A. I told them to put him in my buggy; I drove him up home. 
@. What condition was his leg in? 
A. It was smashed and crushed. 
Q. Bleeding ? 
A. Yes, sir. 
@. Crushed where? de 
A. The lower part of his leg. 
Q. Do you know what was done with his leg after that? 
A. Yes, sir; I assisted in the amputation. 
Q. How long after? 
A. The same day. 
Q.’ Was amputation necessary * 
: A. Yes, sir. , 
| Q:. You say you have had experience as a physician and surgeon? 

A. Yes, sir; I have had considerable experience. 

Q. Have you seen Mackey’s leg latelv? 

A. Yes, sir. 

Q. Can you state-to the jury from your knowledge of such mat- 
ters what the effect of such an amputation will be on his general 
health hereafter ? 

A. He has what is called degeneration of the nerves of the stump. én 
There is a muscular contraction—what is called a reflex action— 
from this nervous degeneration ; the leg is drawn quickly into mo- 
tion if he is sleeping, or comes on him suddenly, liable to wake him 
up out of sleep, or it may grow in time. 

Q. Will climatic changes affect him ? 

A. Yes, sir; they do influence it. 

Q. Any. other effect on his general health? 

A. The nervous system, of course; he suffers with it; it has a ten- 
dency to wear on the nervous system. 

Q. How? 

A. It has a tendency to wear on the system. 

Q. You say that; I understand you about his nervous system— 
nervous functions; it would affect his nerves? 

A. Yes, sir. 

Q. It will? 

A. It does now; it is what is called degeneration of the stump. 

Q. Will that tend to decrease or increase as he grows older? 

A. It is liable to increase, or he is liable to be troubled with it all 
his life. 

Q. State whether he is any more liabie to disease or not? 

A. Notunless[it] gradually wears him out; it might interfere with 
his sleep; in that way tend to break him down. 

Q. I understand you to say that the pain will last during his life- 
time? 

A. It is liable to. 


Ne OR RT ee ee eee, 


i 
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(). Did I understand you to say whi you got around where 
; ¥ : ; } 
you could see the traln that a flat ca omething was on LOp ol 
| ; 
Lone engine 
= se ceieaed ue iad aed P 
VURK' + ‘ fit Wii\ LV Irie wei Fh ’ ‘ 1) roenale Liat! ” novau Le 
‘ ’ + 
perpendiculal 
(). You refer to the engine Mackey, iken off there 
4 } , ’ : 
\. | could not say which one it was 
_ross-examination 
QO. Takine into consideration the { that after t] rati 
d AKI TO CONSIGMeraLvionl Lilie 1a it aiter the CAPIPAtion ol 


LWo vears and three months from this injury, that Mackey 8 general 
health is good, would you say that he is liable to be affected by this 
injury the rest of his iif 


\ The stump Is Lhe yl LO trouble fill 


wd 


(). But if there had or would have bee y verv serious effect on 
8 ae Val , Rs ) 
his general heaith it would have dev | ere this 
‘ al Cp, ee li ' a an 
1. [It mav develop partially: I never saw or knew the man until 
« i é ‘ 
} \ 
Lihe Vy oO] the accident 
| , > | j , 
J K i. hypotheti Ll Cast SsuD] eral health is as good 
lift ‘ 1S :f \\ hk previ iis r¢) rive 1¢*; ij ’ ' , tT} SFL) there Wis il 
| . 
’ } r ;f <r : +} reyrpyy ' hy cy ,) ’ & | 7?) ott t | »TT . 
pt Weill 2. Li ULit IULUTe O] sis ot sf Ca vpelhng cLLICULCU aitel 
y | 
the « ition of two vears and a h 
\ if ’ tori roc ’ 
\ I f 7 ] , 
\/. \\ mid 16 not vould tl re ho Indication I 1t in his 
veneral ie th ¢ 
‘ \’ - Ss 3 a 1] 
fo } es | & (OI bt LIPLTTRK Tle LOOKS . if AS Whe | Sii\V him. 
.’ + i | . 1 + ‘ } - » * 
2 when you saw hin | i the injury ? 
’ > 
\. Yes. sir: just at the time of the 
4 } } ' , 
\) What differences ao vou set il i til chp pt LrPaiies 
] . | | | } t+ +] ec ¢ 
A He qgont iook to ine as tlesh is rae. toat time 
? . 
() Is not that to a certain extent 1m tion ¢ 
A. would not bye DOs Live 
+ 
©. You have not examined hin erence to that? 
\. No. sir. 
‘ ce: a ‘ i , +) 
XY. § asually looked at him ° 
7 ra "Wi oh 
A. Yes. sir: that IS “~All 
(). Now, in regard to this collision: at the time you saw this train 
: . y™ : . : " : t “* . a | 
coming from the east going towards the west, you were son three 


or four blocks distant—W 


(. So vou had Dut a momentarily o nce of the train until vou 


were out of sight? 
A. Then I went up on the other sid 


©. At that time was the engine of this train moving from the 
east near the crossing of Union stre: 
A. It was in the nelghborhood of thi crossing ; | could not Say 
positive. 
Q. You say it was moving, as near as you could judge from this 
momentary glance, five or six miles an hour 
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A. The engine was between the crossing and the br dge. 


(). When the accident occurred ? od 
A. Yes, sir ; gone oyer the crossing. 
Q. It had gone over the crossing ? 
A. Yes, sil 
(). Positive of that? 
I would not say positive 1 saw the engine at all; I saw the 
train. 
[ will ask you to state if on the former examination you did 
not testify at the time you neticed this the engine was Just at the 
crossing of Union street ? aie 
A. It may have been a little over the crossing. 
Q. I will ask you if you had such a view of that train as would 
enable you to now give any correct estimate as to the speed? 
A. I could not Suy | was an expert. 
How many seconds did you notice it? 
A. I could not say how many seconds I did notice it; I did not | 
see much of it. 
36 - Q. You went down in the ravine? | 
| > S, sl! , 
Q. When you came up the collision had oceurred ? 
A. I heard the crash. 
Q. W get you were down in the valley ? 
A. Yes 
D. J. HOLLAND, sworn, testified on behalf of plaintiff as follows on 
direct examination: ad 
©. What profession or business are you in? 
A. Physician and surgeon. 
(). How long have you been a physician and SUPLCO Wy 
A. Near: _ . years. 
(. Where do you reside? 
A. Atchison, Kansas. 
Q. Are you acquainted with Mackey ” 
A. Iam. 
(. Did you know him on or about the 11th day of February, 1882? 
A. J did. 
Q. Did you know of him receiving an injury on that day? 
A. I do. 
a 


). Do you know where it occurred ? 
\. I don’t know just exactly where it occurred. 

(. Did you see him during the day? 

A. About ten or eleven o’clock —something of that sort—maybe 
little later. 7 
@. Where was he when you called to see him ? 

A. At his house. 

Q. In this city? 

A. Yes, sir. 

Q. You say he was at his house? 

A. Yes, sir. 

Q. What condition did you find his limb? 


ae 
mom 


=e 
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A. I found his right foot crushed above the ankle 
What was the nature of 1) : t 
t was a mashed wound, caused by being mashed or crushed. 
Vas the re a bone broken 
d "es. Sir. 

(). What condition was he in at that tim 

A. He was in a feeble. prostrated condition at that time from the 
eh) - % 
iOSS OF} blood and nervous siock 


(). Had it bled much 


‘7; 


< 
' 
ie Imagined lt had 
; ae ol ] ° at ] . an 2 — & ‘) 
(). What did you do with Mackey, as a physician, then 
. “y ‘ ; ; , ’ . ‘ : ' ' 
A waited Uuntli reaction took piace, Ul i: he Was Strong CHnOoOUCTI 
, , 
LO Ded! mputation, and then amputat mo 
| } . 
(J Yo amputated lic il? ’ \ - ’ ‘ _ } 
A. Yes, sil 
; ’ ; 
(). Hlas there been more than one amy ? 
° A . J baa . } . , ‘ 
A L hie if was one amputation Atel C pl oressed furthnel LiagiY 
4] , j | + ’ 7. ’ y*? 7 ; | | 
be Te HAC HDEeN Aan opening ih revara Pa mordead vone 
(). Hlave vou been his attending physician s} 
4 ’ } i : 
\. Yes, sir: I believe | have 
\) \\ | nas Hee thy COoOnatiti (>i (>] iri P 
} ' 
\. His health is not so strong 
7 } , 
(J | iS | Deen sq TA} } DnHVSI 
e - j " i 
\ ot wh | would consid ong man; the stump 
o lay! ry*% ‘y Bae +] ’ ; ’ ‘<r ’ ’ 
r{ ~ (] . iis iy (ii ie PLail | i MLLOrY i‘ Mi OO} 
+ v 7s ' +} » yy ’ | ’ ' ‘ 
ery’ COUSIIIY iif ~. IrrOou i i i. ten LV Jt - | ’ =({ it 
, } } 
SILLV¢ that is, the nerve bi Ing sensltlve hat causes the muscles to 
> j | . . i 
contract, and when a person Is asleep, s is Mackey does, he 
a * . 
is | ii i) *2 | Bal if} his SiCeLD) hecauss i) ‘ IrencLions Ol trie mus 
" ’ " ’ t 
cies tnere 18 a CONStANL Irritation OT the nel : 
' y 
Hiow Is it lable to affect him he 
\ t ' ly hia +, . »try " ' ah ; } , - ~*7 ha | wr titan y 
; t > pct hit Lt? cConbtnue A) Gib ie’cy ii ii : i iit iicis SCT if¢ muUrtnel 
“Ure? q>s proces bY 
(). Is | able to suffer pain herea 
: ? 
\. Yes, sir: until that 1s dons 
} ; ‘ ; 
(. What will probably be the condi! s nervous system ” 
( diy »* ] ; rd i - Fr ¢ ts " ¥? " ”  } bs .\ sart i ir a 
vpiected to DV deiendant as impropel {UCSLIOLI Wiltnarawn 
. * 7 : 


(). Will it affect his nervous system hereafte: 
Objected to. Withdrawn 


(J. What effect will it have on his nerves hereafter—wil| the am- 


? 


j 
j 
f 
s 


putation, such as vou have made.andashe sustained. an: 

sarv here? 
‘] a ol | | Lf . a ' 

A. There isa certain amount of risks that he will have to un- 


dergo to have a secondary amputation tie has FOL LO undergo the 


y 


same risk almost that he would have had at the first amputation. 
The risks are he is hiableto have the same condition of affairs « xisting 
in the nerves after — depends on the condition of the flap Am puta- 
tion at all times is dangerous. 

. Have you seen Mr. Mackey’s leg lat 
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A. Yes, sir. 

Q. Doctor, can Mr. Mackey, from the present condition of his leg, 
be able to wear a cork leg? 

A. Not in the condition it is now. 

Q. Explain to the jury why he cannot; can’t you show the jury 
from the leg itself? I don’t fully understand myself. 

A. You can see by the probable condition and nature of the 
stump, because the end of the nerve had to be cut off when the limb 
was cut off; that is always at the end of the bony matter, making 
the end of the bone thicker; the bony matter thrown out making the 
end of the bone thicker. For instance, the end of the stamp of the . 
bone from there in proportion [is] thicker than here, and forms kind 
of a round mass at the end of the bone, and this nerve comes right 
down in that. Inflammatory action existing in the nerve exists at 
the end bone also, and the muscles and the nerve, being ngid there, 
gives an involuntary contraction of the muscles on. pressure coming 
against the end of the stump, and an artificial limb don’t always 
rest on the end of the stump, but it is the shape of the limb, taper- 
ing down this way, and it is held in this way and supported also by 
the knee; when that does that way — draw- the muscles up,and draw- 
ing the muscles up makes this more tender at the end—at this end. 

Q. You don’t think it would’be practical at the present condition 
of the leg to wear a cork leg ? 


Objected to by defendant. Question withdrawn. 


(). He was confined to his bed? 

A. Yes, sir. 

@. How long was he confined to his bed ? 

A. He was confined to his bed about seven or eight weeks; | 
don’t remember which; he was confined to his bed about all the 
time; then he was confined to his house some time; | don’t recol- 
lect jnst exactly the length of time, probably two months would 

cover it. 
o8 Q. What are the reasonable charges for attending him asa 
physician and surgeon—services you rendered him as a 
physician as the result from this injury ? 

A. I think Mr. Mackey’s bill is about 290 dollars; something of 
that sort. 

Q. Is that amount due you? 

A. Yes, sir. 


Cross-examination : 


Q. You say his general health is not strong? 

A. No, sir. : 

Q. Who would be the best judge of that, the physician casually 
observing him or himself? 

A. I think the physician’s judgment in regard to watching his 
patient—I think he is a pretty good judge to tell whether his pa- 
tient looks feeble, whether he is suffering from nervous shock. 

. How long since you have treated him ? 


————————— 
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A. He has consulted me off and on probably once a month; I 
have seen him and talked about his condition. 
(). When did you prescribe for him last ? 


« 

A. | don’t think I have prescribed for him for about a year— 
that is, what you would calla prescription. I have given him ad- 
me 


; 


The present condition of his limb as to tenderness—you say 
thet that would require another amputation in order that he might 
wear an artificial limb‘ 

A. It will. 

(. What is the cause of the present tenderness where it was am- 
putated before—is it the necessary result of that injury ? 

A. Allow me to explain that. Where a Person has a chance to 
amputate a limb from sound tissue—when a man is hurt in a rail- 
road accident no surgeon, ho matter how com petent t he may be, can 


; 


tell how far the condition of the flesh — of tissues exists—to fo to 
work and amputate a man’s limb at his knee for an injury at his 
ankle joint would be contrary to good surgery. Any man regarded 


as a physician and surgeon has got to exercise his judgment to 
know about where that sound tissue exists to make the amputation 
in his judgment. Many times in railroad surgery you can't do it 
and make the flap, as you may think, perfectly sound and healthy, 
which has to be done at the time. 


Dr. W. W. CocHRran,. sworn, testified on behalf of plaintiff as fol- 
lows: 
Direct examination 


a 


). Where do you reside 
A. City of Atchison. 

). What is your business or profession ? 

A. Physician and surgeon. 

). How long have you been a practising physician and surgeon? 
A. Over 30 vears. 

(J. Are you acquainted with Mackey f 

ee 7 


es, SIT. 


/. Have you seen his leg lately t 
A. Yes, sir 
). When did you examine it last ? 

A. Y est erday. 

Q. Please state, from your knowledge as a physician and surgeon, 
what effect such an amputation will have on his general health and 
condition of his health hereafter. 

A. It would [so | affect his vigor of health or nervous tone of the 

system as to make him more liable to take on another disease. 
oo . What necessarily will be the result on his nervous con- 
dition ? 

(Objected to by defendant. Question withdrawn.) 

Q. What effect has the amputation such as you know to have 
been made on Mr. Mackey upon your examination ts likely to have 
upon his nervous system ? 

6—ol2 


ae ee ee ae 
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A. I judge from the condition of that leg—I concluded on a close 
examination—he will have pain there for such time or at such time 
as may injure his general health by etre his nervous tone, so 
he is more liable to the changeable effect of the atmosphere or any 
other disease—perfect t hea lth ‘at times and at other times he will be 
more susceptible LO taking eold or contagious diseases, atiecting him 
that way,and he may £o ior a long time without being affected: he 
may be affected very soon. 

®. Will climatic changes affect him in any respect 

A. Yes,sir; to a greater extent than a healthy man. 

Q. So far as pain is concerned, how will it affect him ? 


+) 


A. So far as the pain — pain so deranges the nervous system as 
to destroy his general vigor of a. In that condition he is much 
more liable to atmospheric changes than he would be if he was in 


robust health and had no pain. 
(). State whether or not he is liable to suffer any pain hereafter. 
A. Yes, sir—continual pain—continue to suffer pain at different 
times. 
W hat effect will it have on his rest, 1f any? 
A. He may lose a good deal of rest at times 
(. From your examination of this leg of Mr. Mackey’s do you 
think he will be able to wear a cork leg 4 
A. I think not, sir; have to be a very ingenious man to do it. 
(). Would amputation be necessary in order to do it? 
A. Yes,sir; I think it would be. 
). Would that amputation be attended with any other danger? 
A. Not any more | any other amputation. All amputations 
are dangerous. It might be a little more because of his nervous 
system being deranged than if he was in a robust, healthy cond1- 
tion. 
You think he could not wear a cork leg 


Objected tO by defendant. 


Cross-examination: 


wd 


(). You testified once before in this case, a year or so ago 

A. I have a remote recollection of something of that kind. 

Q. Didn’t you in the former trial of this case testify that the effect 
of this upon Mackey’s health for the next two years would be such 
as to make him a very caesirable patient for a doctor? 

A. I don’t recollect; I might have done so. 

Didn’t you say you would be glad to have such a patient for 
two years, who would require constant attention of a physician ? 

A. I have forgotten. I say so now. 

Q. Then, if he has not required constant attention of [a] physician 
the last two years at all you were somewhat mistaken ? 

A. Nosir; I would say he had not met with them, the atmos- 
pheric changes, not met with them, [the] diseases that would have 
made him a good patient. 

@. We have had various atmospheric changes in the last two 


vears. 
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She was working in the upper yard. 
What was the business of that engine? 
Switching cars. 
Where did she belong ? 
[In the upper yard. 
Who was the engineer on 154 that morning ? 
William Bergen. 
Do you remember Mr. Mackey being injured on that day? 
Yes, sir. 
Where was he injured ? 
In the upper yard. 
What is known as the upper Missouri Pacifie yards ? 
Yes, sir. 
In this county and State ‘ 
Yes, sir. 
Q. Whereabouts—how was Mackey injured ? 
A. His foot was crushed. 
Q. What happened ‘ 
A collision happened. 
What was the collision between ? 
Between two switch engines. 
What two engines ? 
166 and 154. 
What engine was Mackey on ‘ 
166. 
You were on 154? 
Yes, sir. 
What direction was your engine moving that day 
Going westward. 
Did she have any cars attached to it? 
Yes, sir. 
How many? 
It had 18, I think, or 14. 
What were they loaded with, if anything ? 
Coal. 
Where was she brought from ? 
The lower yard. 
What portion of the lower yard ? 
Below the Union depot. 
Where was she being taken to? 
The upper yards. 
What portion of the upper yards ? 
That I don’t know; to be taken and put on the side track. 
You, as fireman, did not know ? 
No, sir. : 
W hat is the condition of the track where the collision occurred ; 
? 


; 


; 


‘) 


It is on a little incline west, I think, where it occurred—that 


is, the way we were going was inclined west a little bit of a decline— 
I should say on a decline the way we were going. 

That is, declining to the west ? 

Yes, sir. 


Q. 
A. 
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By Mr. W LGGENER: 


Do vou mean to say it is down vrai 
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A. Just east of the Central Branch shops—I should judge 3500 

» on went ** * . ] ? , y | ‘ , *¥ ; ’ 

vards or more than that: | could not state with accurac\ 


J Was there a bridge between thi D| ce where the accident oc- 
curred and the Central Branch shops 

\. Yes, si 

(). Is there a creek there? 

A. Yes, sir. 

(). What creek is it? 

A. W hite lay creek 

(). Is there a bridge spans that 

\. Yes, si 

(). Was it east or west of that bridg icecident occurred ? 
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} 
col of the track as to being straig! rooked east of the point 
. i] } . } « 
I ident oecurred 
y. \. Perfectly straight 
(). For what distance ? 
\. Fora good distance, quarter of a —that is, from the acci- 
dent eastward: more than that westwat 
(). Who was connected with you hen you went up that 
sete ling ? 
\. Bergen as engineer, Joe Magee as foreman of the engine, M: 


| | ’ 
as Drakeman, and myse 


Spaulding 
2, Who had charge of the train ? 
A. Mr. Magee. 

(J Did you see 166.the one that \lac rey was on. before the collision 
~~ 


OccUuUTyTs (j 


\. At this quarter-of-a-mile switch; I saw them from the time we 
came up this straight track a quart fa mil 

(. What were they doing? 

A. Switching back and forth on this repair tracks west of the 
bridge: backed out over the bridge; backed forward; they moved 
back and forward two or three times. 

©. What rate of speed was the train you were on going when you 
first sent it? 

A. Four or five miles an hour. 


(J. What rate of speed were you rolng or moving when you 
crossed Union street ? 


A. About four miles I should judge 


46 THE MISSOURI PACIFIC RAILWAY COMPANY 


Q. How far is Union street from the place where the injury oc- 
curred ? 
A. Not over 300 yards—1,000 feet most. 
: Q. What rate of speed were you running at the time you came to- 
gether ? 
A. Hard to tell; I don’t think over two or three miles an hour. 
Q. How did engine 154, [which] you were on, strike—what portion 
of the engine 166 did it strike ? 
A. At the rear end of the tank. 
@. What was the result of the striking of that tender? 
A. The collision shoved the tank up on the cab of 166. 
@. Where Mackey was? 
A. Yes, sir; where he was and his engineer. 
Q. What was the result of that ? 
A. Demolished things generally. 
Q. Injured Mackey ” 
A. Yes, sir; so resulted. 
Q. In what way? 
A. His foot was crushed when | saw him after the collision. 
Q. Did you blow any whistle or ring any bell before the collision ? 
A. I did not blow any whistle. 
Q. Did Bergen ? 


| A. Yes, sir. 
@. How long before ? 
; A. A very short time before the collision. 


(. As much as two seconds ? 

A. Yes, sir; two or three seconds. 

Q. Were you right close up to it? 

A. ea, sir. 

Q. You say it was two or three seconds between the blowing of 
the whistle and the time of the collision ? 

A. Yes, sir. 

Q. Was the bell rung. 

A. Not on 154. 

(. 154 was the one you were on * 
43 A. Yes, sir; it was not rung. 
©. What kind of a whistle was this given—a loud whistle? 

A. Yes, sir; one blast of the whistle. 

Q. Were you as much as one car length between them at the time 
of the whistle ? 

A. More than that—I should judge two or three car lengtlis. 

Q. You say it was two or three seconds ? 
A. Yes, sir. 
Q. It was almost simultaneous ? 
A. Yes, sir. 

Q. With the collision ? 

A. Yes, sir; two or three seconds after the whistle. 

Q. I understand you to say there was two or three car lengths be- 
tween you ? 

A. Yes, sir. 

®. A few seconds after that ? 


, 
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A. Yes 

(). ~ saa say it is a mile from the lower yard to the upper yard ? 
A. Yes 

(J. Did you know engine 166 was working up in the vard that 


‘3 


morning * 
A. No », SIY. 
u -_ W she be longe ad up thi r’ 


all 


Ye 
} You! knew she was up there 
A. No, sir; not positive. 
Y 
Y 


OI 1 k ne W the re Is where she work: (j 


(). W; as there a 1y whistle blown by Mr. Bergen from oe eh 
left the lowe r yard until you got Lo the Upper yard at t the ime of 


ou say it was a straight track for a quarter of a mile east of 
thie point where the collision occurred ? 

\. Yes, sir. 

XY. Was there any brakeman on the train at the time of the in- 


ee ne not state. 
(). Was there any brakes applied 
\ Not tO my knowledge. 
©. If fy-veosbg a any would vou have known it? 
ht have the jar or slack of the train 
(). Was steam teyd -anything of that kind 
A. I think it was. 
(). At the time of the whistle 
| think it was. 
©. WV histl d and shut off steam at tne same time? 
Yes, sir. 

That was about two or three seconds before the collision ? 
A. Yes, sir. 
(). Did vou see Mr. Craft, engineer on 166, and Mr. Mackey on that 
as fireman before you came upon them at the time of the collision ? 

A. No, sir. 

(). As you went up to them you saw the engine coming down 
toward you, did you not? 

A. Yes, sir. 

(). Was it moving toward you ? 

A Yes. sir 

(). As you went up” 
44 A. Yes, sir. 
(). Did Bergen see this? 

A. I suppose he did; | was looking forward and not looking at 
him. 

(). Did he have any other business when he was running except 
watching for signals or not? 

A. No. sir. 


Q. Was he looking any direction ? 
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A. I wasn’t looking at him—I could not state—I was looking 
ahead. 

Q. Was there any trains back of you that you were having signals 
from or men? 

A. No, sir. 

. Was there any other train or engine—any obstruction of any 
kind—between the time you first saw engine 166, upon which 
Mackey was on, and the point of collision ? 

A. I think not; no, sir; there was not. 

(). It was a straight track ? 

A. Yes, sir. 

Q. Do you know where the brakeman was at the time of the in- 
jury ? 

A. No, sir. 

Q. Do you know whether any of them was on the car or train? 

A. They were when we started. 

Q. You don’t know whether they were afterward ? 

A. No, sir. 

(. Had the brakes been applied, and the steam shut off, and your 
train, 154, been stopped ? 


(Objected to by the defendant. Question withdrawn.) 


Q. How long have you been a fireman? How long were you b2- 
fore that? 

A. Over five months; near six months. 

@. Where had you been firing? 

A. In these yards I have mentioned. 

Q. You say you don’t know where these cars were taken or being 
taken to? 

A. No, sir; | mean to say by that I don’t know where they were 
going to be placed; they were taken to the upper yard. 

Cross-examination : 

Q. What time in the day was this accident? 

A. Between eleven and twelve o’clock. 

Mr. Tomirnson: Did you cal] Bergen’s attention to that train 
being there? 

A. I did. 

Q. Did you tell him to do anything? 

A. I told him to whistle at them. 


Q. He did not whistle until after you told him? 


A. At the same instant the whistle was blown. 


Cross-examination resumed: 


Mr. WAGNER: 


Q. Between eleven and twelve o’clock you say? 
A. Yes, sir. 
Q. What kind of a day? 


A. Very bright day—sun shining. 
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(). As you moved up that track on “ day how many cars were 
attached LO your ells o1ine —be} Ing dr; awl by if 4 

A. About thirteen. 

( 


‘) 


). “paige cars | 
A. Yes | 
(). Loaded with what? 
A. Coal 
ay Heavy or light train? 
5 A. Heavy train 
Q. Up to what point is it up grade from Sixth street west? 

A. From‘Sixth street to Tenth street: to the seale house west of 
Tenth street, about a block and a half 
t is up grade there ? 


es, SIP. 
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ant FA 


‘rom there to the point of collision ? 
0, sir; I say to Union street it is up grade; then I think there 
le decline. 
l‘owards the west ¢ 
Yes, sir. 
You had thirteen cars loaded with coal pulhng west? 
Yes, sir 
To take them up there to some of these side tracks ? 
Y es, sir. 
\s you moved up that track going west you say this engine 
> moved backward on the side tracks’ 
\. Yes, sir 
LJ. W hat. if any, novice had you that th iti en: rine was to back 
down on the main track ? 
A. No more than they were working in from the main track, in 
on the side track 
(). At the time you crossed Union street your train was 
about four miles an hou 
Yes, sir. 
). Is that considered slow or fast? 
A. It is not fast; it 1s below the yard rules 
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sjelow the vard rules ? 
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\W as bergen during this time in his proper position Ol) the eCli- 


io¢ht side? 
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Y es, 
That is, the r 
Y es, sir. 
{t the time you noticed this 166 coming down, at the time 
the danger became apparent LO you, about now fast was L66 movin a? 
A. I could not state that with accuracy—the speed of that engine. 
Q. Approximate, considering the result what you saw there. 
A. The y must have been moving four or five miles an hour. 
(). Were they not moving faster than that 
A. lit may be possible. 
®. At the time of the collision, | will ask you if any effort was 
made to check that train at all which came in collision with yours? 
7—ol2 
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A. I could not say; not that I saw 

Q. No effort so far as you know ? 

A. No, sir. 

Q. At the time you saw that engine coming down it became ap- 
parent there was danger; you say you notified the engineer? 

A. I made that remark. 

Q. And immediately the whistle was sounded, was it? 

A. Yes, sir. 

. How many sounds? 

A. One. 

. What is that signal ? 

A. Danger signal; calls for breaks. 
®. Who is that signal to? 
A. Brakemen, generally; anybody connected with the business. 

(. In the yards? 

A. Yes, sir. ° 

Q. Signal for all persons to look out? 

A. Generally considered so. 

46 Q. Immediately on giving that signal state whether or not 
he reversed his engine? 

A. I could not state whether he reversed the engine or not? 

Q. I will ask you if on the former trial of this case you did not 
state he reversed his engine and gave her steam ? 
A. I may have said that; it is clear out of my recollection now. 
(). Didn’t you state then—what then did he do? 
A. I heard the whistle sounded, — was the last. 
(). Reversing the engine has what effect ? 
A. Reversing the engine stops the train. 
(. Did he do so? 
A. Yes, sir; I believe he did reverse the engine. 
. What effect, or — was the effect of reversing that engine? 
A. It did not stop us. 

(). You say it was moving at the time of the collision about two 
miles an hour? 

A. Yes, sir. 

@. How much slower could that engine move, and move at all, 
than two miles an hour—could it move, be moving, at all? 

A. One mile an hour. 

. Can an engine move along at one mile an hour? 

A. Yes, sir; without steam move that much. 

(. Do you consider that siow or fast, two miles an hour? 

A. Slow. 
Q. Very slow? 
A. Yes, sir. 

Q. Hardly perceptible ? 

A. Yes, sir. 

@. Less than a man can walk ? 

A. Yes, sir; very slow walk. 

Q. How much faster was engine 166 moving than yours at the 
time of the collision ? 

A. Going considerably faster. 
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J. The Vy gener ally got off to go ahead 

A. Yes, sir. 

(). What is the usual speed of a | running up there from the 
lower yard to the upper yard ? 

A. About six miles an hour. 

(). You testified in your examination-in-chief this engine 154 be- 
longed to the lower yard; you mean by that it had no business in 
the upper yard ? 

A. No,sir. 

(). That is, it is ordinarily at work in the lower yard; whenever 


business required it. 1t takes from 


yard 4 


A. Ye s, sir 


Ca&rs 


That is the purpose for which these eng 


yards ? 


A. Yes, 
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ines were kept in these 
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Redirect examination: 

Q. Was this bell rung at all from the time you left the lower yard 
or until you reached the upper yard ” 
A. Yes, sir. 

(. Where? 
A. At the crossings of the streets. 
®. There was no whistle blown? 

A. Not until this—but one prior to the collision. 

Q. That was a danger signal ? 

A. Yes, sir. 

Q. How long before the accident before the Jast bell was rung ? 

A. At Union street ? 

Q. How far is that from where the injury occurred ? 

A. About 900 or 1,000 feet. 

Q. That was rung because of the crossing there ? 

A. Yes, sir. 

Q. Who has charge of the switch engine? 

A. The engineer. 

Q. Solely ? 

A. Yes, sir: supposed to be. 

Q. You answered a question of Mr. Waggener’s, saying you had 
only a short distance to go until you got on the switch ? 

A. Yes, sir. 

Q. You were making haste to get in on the switch. 

Objected to by defendant as leading. Question withdrawn. 

Q. Was there any haste on the part of 154 to make time before 
166 got down—before you got in on that switch ? 

A. I don’t know; I did not have any conversation with the engi- 
neer in respect to that. 

Q. How far before you could make that switch ? 

A. About two car lengths; that would be about 60 or 70 feet. 

Q. How long would it have taken you to stop running at the rate 
you were going ? 

Objected to by defendant as calling for the opinion of the witness. 
Question withdrawn. 

48 Recross-examination : 

Q. I understand you at the time the whistle was blown, the en- 
gines were two or three car lengths apart ? 

A. Yes, sir. 

Q. Going towards each other ? 

A. Yes, sir; about 60 or 80 feet. 

(). How far can one of these locomotive whistles be heard, or 
could that have been heard ? 

A. About a mile or so, I should judge. 


Redirect examination: 


Q. You say it was two or three seconds between the whistle and 
the time of the collision ? 
A. Yes, sir. 


eo 
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Mike LAVELLE, sworn, testified on behalf of plaintiff as follows: 
Direct examination : 


\ Where do you reside ? 

A. Atchison, Kansas. 

Q. What is your business? 

A. I am in the grain business at the present time. 

. Do you know Mr. Mackey ” 

A. Yes, sir 

Q. Were you acquainted with him on the 11th of February, 1882? 
A. Yes, sir. 

©. Do you remember of Mr. Mackey being injured on that day 
A. Yes, sir; I do. 

(). Where were you at af gentile Leese. 
\. 1 was, I think, a little bit west of Kinney’s corner. 
). Did you see the collision ? 

A. XY ~F sir. 


Q. Did you see train 154 going west before the time of the col- 


) 


’ 


A. Yes, sir; I saw it just as 1t was coming up. 
(). Where did you see it first ? 
A. Well, when it got around the stock yards it was coming up. 
After it crossed Union street? 
Yes, sir. 

Q. Low fast was it running then‘ 
A. I should ju 1 ahs gradi miles an hour. 
gee ig miles an hou 
Yes 
) You = ive been around trains il good deal t 
A. Yes, sir: | have been looking on them a eood deal there it 
Was blowing hard. 

(). How long was that before the time of the collision, at the time 
you saw it around near the seale ther 

A. At the stock yards there? 

(). How long after that before the time ol the collision ? 


A. A little while. 


Fs 


(J. How many seconds or minutes was it’ 

A. I think it was about a couple of minutes. 

(). ear you saw them when they came together? 

A. Yes,s 

\. How fas was 166, — on. which Mackey was riding ? 

A. I thought they were running about the same speed—the two 


trains—so faras I could judge; [could see them very plain. I thought 
it was very strange one or the other di d not stop or whistle. | heard 
the whistle fram one—I think the train going west—and the col- 
lisioh came right away; just about as soon as I| heard the 

49 whistle the collision came. 

Q. The collision and whistle all about the same time? 

I heard the whistle first; then the collision came right away ; 
theunatene made a big a see - | ran over; then the en- 
gineer was on the north side; it may be his foot was hurt—bleeding. 


rR ear np 


AK inney’s ‘ 
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(). How did the engineer get there ‘ 

A. I could not tell; I think he rolled down the bank; he was 
lying there; he was not able to get up when I saw him; I went up 
on the track then, and I noticed Mr. Mackey - I noticed him sitting 
on the end of a tie, his leg ripped up; I think the old overall was 
ripped up: his leg; he showed considerable grit, | think, for the fix 
es" ~*~ in. 

. Was his leg bleeding ? 

ae es, sir 
*) You did not hear any whistle before this you speak of ? 


A. No. sir. 


mm 


Cross-examination 
). You say you were at Federal street, by Kinney’s corner ? 
A. A little west of there. 
). Up by Patterson’s boarding house ? 
1. Ye 


A. Yes, sir: just east of there. 

®. You saw this e ngine cross Union street ? 

A. I saw it coming around there at the stock yards. 

. Now, ain’t you mistaken about this; you say you were west of 


A. Yes, sir; you can see it plain—just as far as you can see them 
now ; you could see two engines. 
©. You were on what street ? 
A. I think it was Federal street ; that street there. 
). Were you on Main street‘ 
A. A little south of Mai street. 
). How far south ? 
A. Couple of perch-, I think. 


(). On dexwaone: s age 
A. I was west of Federal street a little. 
Q. You coul 1. see e [the ] engine cross Union street ? 


A. I saw it when it was coming around the corner at the stock 
yards where that corner is. 

@. Now, you say you felt satisfied that engine 166, coming from 
the west towards the east, was coming about six miles an hour ? 

A. I thought it was; I know it had [a] strong head of steam on, 
pulling hard. 

(. That was the engine from the west coming back ? 

A. No, sir; it did not seem to have much power.to — it; it did 
not seem to have much of a pull behind it. 

®. It was running about 6 miles an hour? 

I think it was. 

Q. Did you see any person on the train ? 

A. I noticed nobody ; I thought it strange they did not stop be- 
fore thev struck. 

Q. How far did the other engine, coming from the east going to- 
wards the west, run after you saw it before the collision—how many 
feet ? 

A. It must have been a couple of hundred yards. 

Q. After it got around that point? 
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A. Yes, sir; I think it was. 
(). Have you looked at it since the thing happened to see whether 
you are right ? 
A. Yes, sir: | have studied it over 
Q. Been up there and looked at 
50 A. Yes, sir. 
(). Is it not a matter of im possibility to see that engine for 


{. 
9 distance of 200 yards west of that rock quarrv and east of that 
bridge before Vou get Up LO that dump to thi bridge ? The collision 


a 


occurred which side of the bridg 
A. I think it was east, where there is a big dump or fall there. 
Q. Now, I will ask you how many feet the point of that rock 
quarry is east of that bridge ? 
\. You can see 200 feet west of the quarry, I think, where the 


collision took place. 
(). You said it was two hundred yards 
A. Yes, sir; 200 yards 
That 1s 600 feet ” 


Yes, sir: I saw thi engine that long 
() Now, IS not the rock QUarT \ Immeqd itel y directly north oft 


A | ein t Sure of . 7 stepped thy a nd that is what think 


i 
f } eAELE. VHTas 
A. Yes, si 
4 ] ° " | - ha : : fj > ¥ 1 Ld : . . . 
(). You savy they ran how far after vou saw it before the eol- 
: :) J , = ‘) 
lision—200 vards 


A. Yes, sir 


() You stood there and saw them saw each engine run 100 


+ 
vards. or both of them 200 vards each ? 
A. | sawthem run about 200 vards—each of them. 
ret } } ’ } ; me : i ‘ 
Q. That would be 400 hundred yards ch of these engines ran 
coming up. 


“fee | , 
noticed them coming together 


| 
(). The engine from the east you said 


hundred vards afte r 


. 4 ‘aderal at Rice £ . © 
vou saw it, you said, up on Federal stre up by Kinney’s ‘ 
» e ' ‘ , . . 
\. Yes, sir; you have a very plain v1 
ry a ; ' i” 1 } } } 
i). The engine coming from the east 0 ra tne otner you thought 
, } 
ran about the same speed as the other 
. ' » 
A. Yes, sir: that 1s what I think. 
"am ’ ll the ec 7 hiect r ti + | nel oe >. ; ‘<. i 
(). (an vou tell the Spee ol an opjyect oO} <Ina coming towards 
vou as well as an object going sideways 
A. Thev were both going sidewavs to me—like one going east and 
the othe Tr west 
, . | : . "7 + | | " . ; | 
(J. You were standing AITTOS| nortn {) ie shops—nor hy ot the 


Central Branch shops ? 
A. I was nots far west as the shops 
©. You were on Federal street? 
A. That street al Kinney’s. if [ miscal li d the street | don I know. 
©. What time in the day was it at the time the occurrence took 
place? I ask you what time it was. 


ry) 


A. 
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A little before noon. I did not see or notice the time. I know 


it was before dinner. 


Q. 
: A. 


} 


You went down there after the collision ‘ 
After the collision | went over there Lo see what the racket 


was down there. 


Q 
A 
( 


( 


51 


== ee RRS Mee lls Tie a Maayan nllpatiten ime om ae 


). 
A. 
). 


How far is Federal street from Union street ? 
If I am right about it, I think it was about two blocks. 
That is right—two blocks ? 
Yes, sir. 
Then you stood two blocks west of Union street and one block 
north of Utah avenue ? 
A. Two blocks west of Union street, yes, sir, I stood. 
Q. About how far south of Main street—how many feet 


south of Main ? 
A. 
(). 
A. 
(). 
Zz 


A couple of perch-. 

Were you on any building there ? 
No, sIr. 

On the ground ? 
Yes, sir. 


Jor ELtswortu, sworn, testified on behalf of plaintiffas follows : 


b ~~ *» ~~ > oa 
en Ne On ee 


i 


-_-~ bb, 


Q. 
with 


Q. 


+ 7 


(). 
A. 


Q. 


; 


What is your business now ° 
Working in the Pacific yards. 

‘or the Missouri Pacific Railway Company ? 
Yes, sir. 

How long have you been in that business ? 
About two years. 

What were you doing on the 11th of February, 1882? 
Switching in the Pacific yards. 

At Atchison, Kansas? 

Yes, sir. 

What train were you connected with ? 
Working at engine 166 in the upper yard. 

In what capacity were you working? 

Switchman. 

Are you acquainted with Mr. Mackey ? 

Yes, sIr. 

That is the same train upon which he was fireman ? 

Yes, sir. 

How long had you been working there before that time? 

[ don’t just recollect how long it was; some few months. 

How long had you been working with 166? 

[ could not just say. I worked with different engines; worked 


206; sent her away. Then I worked with 166. 


Where did 166 belong when she worked; which one worked 


in the upper yards; how many yards belong to the Pacific Railroad 
Company at Atchison, Kansas ? 

A. There is what is called two yards—the upper and lower yards. 
166 belonged in the upper yards? 
Yes, sir. 
What engine worked in the lower yards? 


ated 


ji 


i} lured ‘ V4 


men connected with 166? 


shops. 


VS. PATRICK MACKEY. 
A. 154 
(. Do you remember of Mackey being i1 
A. Yes, sir. 
(). At the time of his injury how many 
A. ‘Three } yard- men, engineer, and firema) 
(). ‘Three yard-men, engineer, and firem 
A. Yes, si 
(). Who were the three men? 
A. ‘Tom Cusack, John Nolan, -_ myself? 
]. Do you know how Mackey was injure 
A. Yes 
Q. Inw oe at way ? 
A. ‘Two engines running together. 
©. How did it injure him ? 
A. Mashing his foot. 
©. What engines was it ran together ? 

A. Engine 166 = se 
iy ~ Where did the jury occur? 
This side of f the p wet dee branel 

his side of the Central Branch amar 


+" 

| | 
A. a block. about a block 
QO 


'& 


= 
Yes. s east 
and the shops? 


A. Yes, si 


) 


. How far from the bridge was it’ 

A. About 60 feet east of it, to the best o! 
() Abort it 60 feet east of 1 

A. Yes, s 

Q. W hich pu? ion was 166, engine 16¢ 


Kast. 

©. Which direction was 154 moying at 
A. Going west. 

(). Where had the 


one Mackey was on—where 


engine 166—the o1 


had she 


bi tii 


A. Been working on the shop tracks, thi 
shops were getting in bad order. 
© What track was she on at the time of 


Main line. 


wr 


Ss = to re a bridge between the point wi 


1c 
iust prio 


repalrs ; 


ere the injury occurred 


wniy recollection. 
ioving at that time? 
it time? 


you were with and the 
r to the injury? 
tracks up to the 


le injury ? 


Q. Then the injury oc curred on the main line? 

A. Yes, SIT. 

Q. W ‘em were they coming from at the time of the injury? 

A. 166 was coming from—she was backing out of the track 
—_ of the main line. 

How far were they out on the ain line? 

At the time of the Injury ath whole train was on the main 
line, at the time. 

Q. How many cars were there? 

A. Nine or ten cars, I think, at the time of the injury. 


; 


©. Was there not six or seven ‘ 
A. I don’t recollect how, 
about 12 or 15 cars. 
S—od12 


it has been so long 


ago; we had to haul 
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Pp 


©. You had just come out of the side track ? 

A. No, sir; came out of the side track and made one switch and 
was backing down to get back in. 

Q. Came out of the side track, went up the main track, and was 
backing down again? 

A. Yes, sir; at the time of the collision. 

Q. How long had you been out on the main track ? 

A. Not long; about 10 minutes, I suppose, if it was that; long 
enough to go out and make one switch. 

(. You suppose you had been out about ten minutes on the main 
track ? 

A. Yes, sir. 

©. Where were you at the time of the injury ” 

A. I was standing west of [the] bridge, on the north side of the 
track. 

Q. What were you doing there? 

A. Standing at the switch—close by the switch. 

©. Were you fixing to throw the switch; what were you doing? 

A. Just waiting for them to come down there; | should throw 
the switch, or Cusack ; we were both standing close together; either 
one of us could throw the switch. 

. How fast was 166 moving at the time of the injury * 

A. She was going about four miles an hour, maybe a‘little more ; 


’ 


four or six miles an hour. 
®. You think about four miles an hour or six—between four and 
six ? 
53 A. Yes, sir. 
Q. They had collected some cars up the track before they 
started down ? 

A. Yes, sir. 

Q. Did you see 154 coming before the collision? 

A. I saw them down on the main line; I never paid any attention 
to them. 

@. When was the last you saw of them before the collision % 

A. I could not say; I happened to see them on the main line and 
paid no more attention to them. I don’t believe I looked that way 
until they hit. 

Q. Were you on the south side of the train before the injury ” 

A. When we pulled out of the side tracks I rode down on the 
south side of the cars; pulled out of the side tracks. 

Q. How long, how many minutes or seconds, before ? 

A. It was maybe two or three minutes before—something like 
that. 

Q. Did you give any signals from the south side? 

A. I suppese pretty apt to give signals when we first pulled out 


of there. 
@. Who was on the south side of the engine? 
A. The fireman. 
. That was Mackey? 
A. Yes, sir: on the south side. 
@. He received the signal from the south side? 


ral 
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A. 1 suppose he received that one at that time. 

(). What is the condition of the track east oa the place where the 
injury occurred—is it level or is it up grade? 

A. Itis a little sag right where it happened ; runs a little bit east; 
the water runs pretty weil down that way, then comes another little 
bridge, then there is a little sag up about 100 feet or two, and van it 
Is down grade again. 

(). How is the track east of the place where the injury occurred ° 
Is it straight or crooked ? 

A. It is straight. 

(). For what distance? 
A. For maybe four or five blocks. 
(). our or five blocks; is it not straight for a quarter or half a 


‘ 


; 


*) 


mile 

A. About a quarter of a mile. 

(). Was there any engine or any obstruction between a half or 
quart rofa mile east of the poin Lt whet re the accident occurred other 
than engine 166? 

A. Not as I know of. 

@. Did you hear any whistle blown or bell rung except just at 
the time of the collision? 

A. I don’t think there was any bell rung; I did not hear any 
there was a whistle blown just before the engine struck. 

\). lLlow long before’? 

A. I could not say. 

Did half a second intervene? 

A. I just heard the alarm and turned around to see what it was, 
and it struck then. 

(). Do you know where 154 was going then 
A. Fet hing some coal to the upper vard 
(). What was she loaded with? 

a. * 
() mer ea 
A. Yes, s 
od (). Box cars 
A. Coal ears. 

(J. What was the result or condition of the engine after the collis- 
ion, after they came together? 

A. 166's tank was bursted up a little—that is, the hind end ; the 
front of the tank of the tender part was bursted and let the water 
out; the cab of the engine was yeaa the stack was knocked off 
the engine, and the bell, about all the injury was done to It. 

() ll, how was Mr. Mackey injured—in what way; was hecaught 


*; 


‘oal. 


*; 


). 
in the machinery In any way? 

A The best I could tell bv looking at it after it happened, the 
tank ec t his foot in the cab on the brass round, run from the 


} 


back to the “boil er-head. 
©. Did you see Craft? 
A. I saw him after it happened. 
. Did you see him before the injury 


"¢ 


| 
| 
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A. Yes, sir; Just as he passed me at the switch—passed me—I saw 
him in the engine. 

Q. Did you see Mr. Mackey ? 

A. I could not say ; I may have seen him; at the same time I did 
not pay attention to it. 

Q. You don’t remember? 

A. No, sir. 

Q. When you first saw 154 where was it? 

A. She was coming up the main line. 

Q. Standing still or moving ? 

A. I think she was moving; I! did not look to see whether she 
was running or not; I just saw the engine down there; I suppose 
they had been moving; they were quite a distance off then. 

Q. You never heard any other whistle, or any signal of any kind 
there, ringing of the bell or blowing of the whistle, except the one 
you refer to from 154? 

A. No, sir. 

Q. You say the usual place for 166, the one Mackey was on, was 
to work up there in that yard? 

A. That is where they mostly done their work. 

©. What was their business? 

A. Making up trains; switching trains and making transfers. 

Q. That was the same business on 154? 

A. Yes, sir. 

Q. In the lower yard ? 

A. Yes, sir. 

Q. What was the condition of Mackey’s leg as to the injury ; see 
any blood, bones, or anything ? 

A. Yes, sir. 

©. What condition was it in? 

A. His foot was mashed; blood came out through the boot. 

Q. How long had you known Mackey ? 

A. For about five years; I guess may have been longer. 

Q. How was his health ? 

A. I have always known him to be a stout, hearty man. 

Q. Where was Cusack at the time of this injury? 

A. At the time, standing north of the track, west of the bridge. 

Q. Where was the other party, Nolan ? 

A. He was cutting cars up the main line, | think. 

Q. That was west on the main line, 166, upon whick Mackey was 


A. Yes, sir. 
Q. Was he up there at the time of the injury ? 
55 A. Nolan, yes, sir; he was. 
Q. I will ask you did you give. Mr. Mackey any signal on 
the south side when you cut these cars off? ; 
A. When we came down on the south side, when we split, I gave 
him asignal. — 
Q. From the south side? 
A. Yes, sir; I don’t recollect whether the cars were cut off from 
the south side or north side. 
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You gave him a signal from the south side? 
Yes, sir; I gave him a signal from the south side. 
(. Did you ever have any experience as a fireman? 
A. A little; yes, sir. 
). Had you any experience before the time this injury oceurred ? 
A. Yes, sir: I bad a little. 
(). How long? 
A. Been about a year before that. 
©. At what place ? 
A. In the Santa Fé yard, firing a switch engine awhile. 


Cross-examination : 


Q. Afterthis train drawn by 166 came out of the repair track, did 
vou then back west ? 

A. After we came out of the repair track 
). Yes, sir; backed west on the ma 
A. No, sir: backed east. 
About how far after you came out of the repair track’ 


\ 


) 
8 Atter we came oul then we neade 


—" 
— 
_ 
J 
~- 


+’ ii ‘> 
4 


). Did not you bh; ck west to cut off these cars | 
A. Not then; rode back; backed out, then hit the main line 
(). ‘Then you went west ? 
‘A Yes, sir. 
How far west on the repair track ? 
A. Kicked them up, I suppose, just about enough for what we 
had—12 or 14 ears. 
@. How far was the engine from the repair track when you stopped 
there, west of it? 
A. She was right opposite it—the repair track—up by the switch. 
(). How far was that engine then from the bridge 
A. It would be about two ear lengths | think 
). About two ear lengths? 
A. Y es, sir. 
Q. Then, when they cut these cars off you stepped over t 
north side? 
A. Yes, sir. 
©. Remained on the north side? 
A. Yes, sir. 


a 


the 


©. There were no member of the crew on the south side to give 
signals ? 
? : | , ; r 
A. Not at that time that I know of. 


Q. Was there any signals to be given on the south side after that 
for any purpose ? 

A. General rule to give them either side whatever way you are 
working: after we made the switch we were both on the north side 
except Nolan. 

©. You were working, then, from the north side after that? 

A. Yes, sIr. 

Q. You say this train 166 went down the track from 4 to 6 miles 
an hour? 

A. Yes, sir. 
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oO6 (). The — continued to increase until the collision ? 
A. After it started the speed continued to increase until 

the collision. 

Q. Was there any bell rung on that engine after it left there until 
the collision? 

A. I could not say. 

Q. You did not notice the speed of train 154? 

A. No, si! 

Redirect examination: 

@. You mean. that it was stationary, then started and attained a 
velocity of from four to six miles an hour before the collision ? 

A. After they got started they were running about that. 

(. Up to the time of the collision ? 
A. I don’t know; he may have checked a little by the time he 
hit. It was 

Q. Not any more than the two figures you have named? 

A. No, sir; I don’t suppose it was. ‘To the best of my recollec- 
tion that is about what I think it was running. 

(). Who had charge of the movement of the engine r 

A. Jesse Craft was the engineer. 

Did he have charge of the movement? 
A. 3ee, esi suppose he handled the engine. 


JoE MAGEkr, sworn, testified on behalf of plaintiff as follows: 


Q. What is your business? 

A. Railroading. 

Q. What railroad are you working for ” 

A. For the bridge company now. 

@. What are you doing there ? 

A. Switching. 

@. Are vou acquainted with Mackey ? 

A. Yes, sir. 

4 Were you acquainted with him on the 11th of February, 1582 ” 

. Yes, sir. 

*) What was he doing then ? 

A. Firing engine. 

(. What were you doing then ? 

A. Had charge of the engine—foreman. 

©. Foreman of what engine? 

A. 154. 

- W hat do you mean by foreman of the engine ? 

[ had charge of the crew working with the engine. 

o You had nothin; ie to do with the working of the engine ? 

A. No, sir; nothing more than telling them where to go and 
what I wanted them to do. ° Outside of that I had nothing to do 
with it. 

Q. Were you with 154 at the time of the injury ? 

A. Yes, sir. 

Q. Where did you come from that morning? 

A. Lower yard. 
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y 


(). There are two yards, then, are there—the upper and lower 


A. Yes, sir. 

Q. | To} which yard does 154, which you were working with, 
belong ? 

A. B longed in thi 
cipal part of the work. 
(). Where did 166 belong ? 
A. Upp r yara., 
©. How many cars were attached to 154, if any, at the time of the 


lower yard; that is where we done the prin- 


A. About twelve or 14 ears: I don’t know which. 
* ‘ 


2. Wer they loaded ? 
\. Yes, sir - loaded with coal. 
). Where were they being taken fr 
A. Lower yard. 
(). How far is the lower yard from the upper vard ‘ 
A. About three-quarters of a mile. 
). Where were you taking them to 
A. ‘To the upper yard. 
). Where were you going to put them ? 
A. Wherever I could find room for the 

(. What was their destination at the time you started; any par- 
ticular track ? 

A, No. sir. 

. Did you start tor the scale track ? 

A. No, sir. 

©. Where did you tell them to go to at the time they went up the 
track? 

( by cted to by defendant. (Juestio1 withdrawn. 
(). W here were they rolng LO at the time of the collision where 
ot taking these cars? 
A. Going to the west end of the yard. 


That is clear away past the point’? 


é . . . 
\. ‘That 1s the west end ot the seals ~ 
West end of the seales? 


- 
a 
- 
me 

J 
eee le 


Y¢ 5, Sil. 

[hat was west of the point where the injury occurred ? 
No, sir; east of the point. 
y 


() 
+ 
A. 
(). vast of the point ‘4 


es, SIP. 
(). Why did 154 stop before it got to that point? 


Objected to. Question withdrawn. 


(). What was the cause of the train passing the point where the 
Injury occurred if they were going to stop at a point east of it? 

A. The injury occurred west of the scale track switch. 

(). Now, you had 13 cars of coal attached to the engine ? 
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A. Yes, sir. 

Q. What was the object of passing west of the point where you in- 
tended to Stop t 

A. Had to get the cars over the switch before you could throw it. 


° (). Then back in? 
= Yes, sir. 
. Did you see 166 before the time of the collision ? 
" Yes, sir. 
(). Where was she then ? 
A. Backing out of the repair track. 


a) 


@. On — main track 
4 Yes, sir. 
How ies did you see it before the time of the injury 4 
A She was five or six car lengths apart, I guess. 
(). Had you seen it before that? 
A. I saw them before that; they were standing still. 
Q. How far down the track were you when you saw them ? 
~ West of the sc: a — | first saw them. 
That is about a quarter of a mil 
A West: about scale-house when I first saw them. 
Q. That is, when you first saw them ? 
58 A. Yes, sir 
(). Where were you at the time the injury occurred ? 
A. Standing at the main-line switch, leading from the main line 
to the seale track. 
Where were the other men connected with your train ? 
A. Spaulding was back throwing the scale-track switch, four or 
five car lengths ; [ don’t know which. 
Q. Anybody on the train at the time of the injury? 
A. No, sir. 
. Nobody but the fireman and the engineer? 
That is all. 
Q. ~ vee fast was 154 moving at the time you first seen 166? 
A. Just barely moving, that was about all; two or three miles an 


Just half a second before the collision 
A. Yes, sir. 
). Did you see Bergen, to see where he was? 
A. No, sir: I did not notice Bergen. 
(). Did you see Riley, to see where he was? 
No, sir. 
The point was to get to your destination—to get in on the side 
otk with _ coal cars? 
A. Yes, si 
Q. Did 154 whistle before the time of the injury; if so, how long 
before? 
I just had time to turn around; that is all; I was facing east; 
when I[ turned around west they struck. 
Q. How far east of the point where the injury occurred was the 
track straight? 
A. To 10th street. 
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(). How far is that? 
A. [ do not know: about three blocks. (TLCSS. 
(). Is it not further than that? 
A. Micht be. 
(. Was there anything between 10th street and the place where 
the injury occurred to obstruct the view of the engineer and fireman 
of 154? | 

‘ bye ected to by the defendant as calling for the opinion of the wit- 
ness. Question withdrawn. 


(). Was there any obstruction on the track? 
Objected to by the defendant [as] incompetent, irrelevant, and 
immaterial. Overruled, defendant execs pling. 


> 


a3 did nov see any. 

(). You did not see any? 
A No, sir. ) 
J. What was the condition of the track at the place whi re the 
injury occurred; up or down grade, or level? 

A. Where the injury oceurred I don’t know; it is about on a 
level, I guess; I don’t know exactly ; I could not tell. 

©. How many car lengths west of the switch which leads into the 
scale track where You propose tO put the coal cars was it: about 
where the injury occurred—that is, between the place where the in- 
jury occurred and the switch which led into the seale track? 

A. I ain’t sure; | think we had thirteen cars of coal, and just 
lacked one ear of a tting into the switch: I recollect distinctly, be- 
cause we had to back the cars down and put them into the bluff 
track 

Q. If you had got one car length further with your train you 
could have backed down and rat in on the scale track 4 


Objected to by defendant. Question withdrawn. 


©. How long have you known Mr. Mackey ? 
oo A. I don’t remember exactly now 


( . | . ,< 
() Before the time the injury occurred ? ) 
, } . ’ : 
A. I don’t know: a couple of years, more or less. ) 
() What was the condition of his health before that time? 


A. SO ar as | know he was strong al) eit thy. ; 
J. Did you see Mackey after the accide! L. | 
A. Yes, sir; I did. 
J. W hat condition Was he in? 

with 


A. Sitting on the south end of the tank on the foot-board, 


. : : ’ > a - £ = * 
his root masned: south side of thie LANK. 


(‘ross-examination: 


You were assistant vard-master at that time, were you? 
No, sir. 

i). W ho was assistant yard-master ‘ 
A. There Was LO assistant. 


9—512 


; 
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Q. Well, you were performing the duties of yard-mester, were 
you not, at that time? 

A. | was foreman. 

(). Foreman of the crew? 

A. Yes, sir. 

(. You had charge of that train? 

A. I had charge of 154. 

(). Your duties as foreman there gave you authority to direct the 
movement of the train? 

A. Yes, sir. 

Q. What rate of speed was your train moving at the time you 
crossed Union street? 

A. About three or four miles an hour I guess. 

(. Did the speed of that train decrease from that point up to the 
point of collision? 

A. Yes, sir; a little bit. 

. So that at the time of the collision you say it was moving 
about two miles an hour? 

A. Yes, sir: barely moving. 

(). How far apart were the cars at the time you first noticed en- 
gine 166 backing down? 

A. About three car lengths; I ain’t sure now. 
). About how fast was that train moving then? 
\. I don’t know. 
). You could not tell? 
& No, sir. 
). Was it moving faster than 154? 
\. Yes, sir; I should judge SO. 
). Very much faster? 
A. Considerably; yes, sir. 
(. At that time you say there was a whistle danger signal given? 
A. Yes, sir. 
(. How is that given? 
A. One blast of the whistle. 
). A few seconds after that 166 went right into 154? 
\. Yes, sir; I just had time to turn around. 
) At the time they struck you say 154 was barely moving? 
A. Zou, ar. 


Redirect examination: 


Q. You say at a certain period 166 went into 154; you mean they 
came together, or one ran into the other? Counsel just asked you 
to state if 166 ran into 154. Do you know whether it was a mutual 
collision? 

A. They ran into one another, I should judge. 
60 Q. Have you ever had any experience as a fireman ? 

A. No, sir; nothing more than firing for fun in somebody’s 
place on the road. 
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| By Mr.| WAGGENER 


men out of their places or positions! 


(). Had experience in firing 
| believe that is what they “all it. 
‘A\ d n't bel Ve SO: have be i} hred rr) \ self. 


l’. M. BurLer, sworn, testified on behalf of plaintiff as follows 


Direct examination 


(). What is your business ? 
A. Railroad man. 
(). Are you railroading now ” 
A. No , Sir 
(2. When did you quit? 
A. Day before vesterday 

. 


(). What railroad company have you been working for? 


7 

\ M ssour! Pacifie. 

(J Wi iit were you doing on the lith of Y bruary, LSS?” 
\ I | eh: irge of an engine up TN) thy \ rc. 


i, Are vou acquainted with Mr. Mack 
ko vou remember of Mackey being injured ? 


Y es, 
\). Did YOu see the LWO engin S when t CY Cahic together ? 
\ 


-\ .o. sir: I did not see them strik« 

(). You did not see them strike? 

A. No, sir 

() How far were you from thie las where the Injury oc urred ? 

A. About a block and a half—l] owuess LWO blocks. l was right al 
Union stree 


A. on the ground 
(). lo remem be r154— how fast she was 1 Inning when she passed 


A. About four to six miles an hour, | believe. 

(). How far is Union street from the place where the injury oc- 
curred ? 

A About two blocks Or a bloc kK 

(). How fast was 154 running at the time of the collision‘ 

2 weve know how fast she was running at the time she struck. 
| did not see them strike 

©. Was there any obstruction on the track between the point 
where the collision occurred ? 

A. No, sir 

(J. And inion street or LOth street ” 

Objected to by defendant as calling for an opinion of the witness. 
Overruled, defendant duly excepting 


SEES wre apm ss 
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) 


@. There was not, you say ‘ 

A. No, sir. 

@. For what distance east of where the injury occurred? What 
condition was the track at the place where the injury occurred; was 
it level or up and down grade? 

A. Up grade, 

(). Was the track straight or crooked east of the point 
61 where the injury occurred’ 
A. Straight. 

@. For what distance ‘ 

A. A quarter of a mile or half a mile. 

Q. Did you hear any whistle sounded by 154 before the collision ? 

A. I heard a whistle. 

(). How long before the collision ? 

A. About two seconds, I should judge. 

(). About two seconds before the collision ? 

A. Time enough for a man to look around. 

(). Was there a whistle blown before that? 

A. No, sir. 

Q. By 154? 

A. I don’t know which engine whistled. 

@. Did you hear 154 whistle ? 

A. I heard a whistle. 

Q. Before that on that day did you hear a whistle before that as 
you were coming up the track? 

A. No, sir. 

(). Did you see 166 before the collision, the engine upon which 
Mackey was? 

A. I saw her; I don’t know how long it was before the collision. 
I saw her up there switching at the shop. 

Q. Switching back and forward. 


A. Yes, sir. 


; 


By CouNSEL: 
Q. It is well understood Mackey was on 166. 
Cross-examination : 
(. You were in charge of an engine there at that time? 
A. Yes, sir. 
Q. Which engine? 
A. 175. 
Q. Standing still ? 
A. At the shop getting water. 
. Were you down near Union street at the time? 
A. Xen, oir. 
Q. Going which direction ? 
A. Standing still, talking to Charley Wickham ? 
Q. He is yard-master ? 
A. Yes, sir. 
Q. He was standing there by Union street with you? 
A. Yes, sir. 
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J \{ it tine you say Lod, the fr west, Cross i Lnion 
street four or five miles an hour? 

a = 

J. commenced to reduce speed Lite | 

A. | did not notice it | did not not t any more until after 
thi COLLISION. 

Q. What is the usual speed of cars going up and down there? 

A. Generally about five or six miles an hour, 

\) You did not see them at the time of th: collision ? 

A. No, si 

(). You could not sr how fast eilthe one Was runbning at the 
time 

1. No, su 

lO] Hol eR, SW 1} testified on | plaintiff “is iOLLOWS 

) rect €xamimnation 
62 (). Where do you live? 
\ In Atchison 

(. Where were vou on the llth da February, LSS2 ? 

A. | was down in the rock quarry tl le of the Central Branch 
shop 

\). Are you acquainted with Macke' 

A. lam not acquainted with him lave seen him all along 
Si1ce have been at re. 

(J. Do you remem ber ol two engines | eLing each other there 
that day on the track ? 

A. Yes. sir 

(). How far were you from them ” 

A. About fifty feet. 

(). What were you doing ther 

A. 1 was working for the compan) in the quarry there. 

(). kor » he it company 


( 

A. For the Missouri Pacifie Compa 

(). Did you see a train coming from the east that day 4 

A. Yes, sir; saw them both. 

©. Do you know what number that w: 

A. I did not pay any attention to the number. 

() How long before they met did you frst see it ? 

A. I guess it must have been running three or four minutes. 
Q. How fast was it running? 
A. Making about five or six miles an hour. 
() Which train was that? 

A. The one coming from the east. 

The one coming from the west? Then they were both run- 


) 
i 
A. I mean the train coming from down town going west. 
(). How fast was it running at the time of the collision? You 
7 ‘as two or three minutes befor pene a 
A. Yes, sir: they a not mays anh) check ra all. 
y 


ou sav vou were ght alongside, W ithin fifty feet ? 


- 

al 
— 
smelt 
—s 
od 
ad 
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A. Yes, sir; I was right opposite it when they struck. 

(). Did you see the engineer at the time of the eolh ision on the 
engine coming from the west? 

A. I say I was on. the north side. I saw both engineers. 

Q. What became of the engineer on the train coming from the 
west ? 

A. It made a ovreat deal of smoke and one thing and another. and 
[ don’t know whether he jumped out of the window; he came out 
down the hill. 

Q. Down towards where you wer 

A. Yes. sir: rolled night down the hall 

(). Rolled down the hill ” 

A. Yes, sir; when he rolled down me and another fellow went 
there. [ saw that he had his foot bleeding. 

(). Did you hear any whistle before the collision of the engine 
which was coming from the east ? 

A. Whistled about the time she struck. 


(). Was “mg re any whistle before that 

A. No, si 

Q. Hear any bell rung before that? 

A. Yes, sir. 

Q. I mean on the engine—any bell rung on that at all—the 
engine coming from down town going west ? 

A. No, sir 

Q. Did you notice which train Mackey was on ” 

A. Yes,s 

Q. W nich ‘+h one was It’ 

A. On the one next to the round-house. 

635 Q. Coming down this way—east? 


A. Yes, sir. 
Did you hear any bell being rung on that train just as they 
were on the bridge? 

A. Just as they were on the bridge a little tap along four or five 
times—along on the bridge. He was down throwing in some coal, 
I stated. 

®. You say you saw him throwing in some coal ? 

A. Yes, si 

. When a crossed the bridge? 

A. Yes,sir; just as he crossed the bridge [he] quit ringing the bell. 

. You were about 50 feet away ‘ 

A. Yes, sir; I was the first man got to him. 

Q. In what position in relation to the track were you—where were 
you standing—that is, in the stone quarry ? 

A. This side; right precisely on the side. 

Q. On the north side? 

A. Yes, sir; on the north side. 


we 


Cross-examination : 
. What business are you engaged in now? 
I have been railroading pretty much all along since that; ] 
am working for Mr. Early now. 
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} 


ever first told anybody much about it: the only man I was 
1} ‘ : . 

talkine with was the man who was with 

ou never te stified hefors 


Who did you first tel] al bout this what vou saw ? 
N 


d Wi th nobody about this (* 
O, SIT. only ; after working « on thy, ron 
X¢ Llow fast was the « ngine Mackey ; on going at the time of 


‘A Not much ditt rence. 

d. GOolng about SIX miles fil) hour’ 

A. Not much difference. 

Q. You way @ bout the time they crossed below you heard the bell 


1. Yes, sil 

(). ‘That was about how far from th: f collision ? 

\. | don’t think it was ove) the bridge where they 

‘J Who rane the bel] f 

\ Nii Vlacke f muess, Was TIngihYg ti Ly 1] Was looking at 
thie ehneineer, he was looking out OW] 

(. You say Mackey was ringing 

A. Yes, sir 

(). Mr. Mackey was in a better position to know than you were ? 

\ don't know whi ther he \ Wis O! i he ought LO know, of 
COLTS | —ii Vi him. 

(). Was he looking forward any 

A. Why, when they were running up and down by me all the 
time I was right on the side of the road ‘he work was done in the 
repall is 


' 


\s he came down the track would you notice him looking east? 
Never saw him looking east at al 
re 
\ 


). Did you see him all that morni 
\. I saw him all the time. 
(). Ile was always looking west 
A No, sir: | did not Say he Was aiwayvs looking west; he Was 
) | 
() \lways that morning he was looking west? 
A. Yes, sir; when he was backing anything down that way, any 
ngine headed that Waly , of course when backing this Way he 
64 was looking ma way. 
(). Ile was looking west all the time that morning’? 
\. No, sir 
. Did you ever see him looking east that 
A. Yes, sir. 
(J. \\ hat time did you see him looking CuUST that morning 4 
A. I could not tell 
(. You remember seeing him look east 


norpning ? 


“ 


TS lll eet ey te 
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eal 


A. I remember seeing him looking east when they had crossed 
ahead of me, backing in. 

(. You remember seeing him look east ? 

A. I noticed him. 

(. You could see his eyes : 

A. I did not say I could see his eyes. 

Q. Anything to prevent him seeing down the track ? 

A. No, sir. 

Q. All he had to do was to glance around and he could see clear 
down to 10th street? 

a = es, sir. 

Q. You saw him looking east occasionally before that; at the 
time of the injury he was looking west? 

A. Yes, sir. 

r Which side of the cab was he looking out of? 

[ could not say how he was looking then. 

”) [ mean about sixty feet before that he was looking west ? 

A. Yes, sir; he was on the sout] side. 

Q. Sitting on his seat ? i 

A. Yes, sir. 

(). About how long had you seen him sitting on that seat before 
the injury ? 

Q. Where I was standing at the engine passed up and down all 
the time. While I was doing this work sometimes he was on the 
seat, sometimes putting in coal. 

Q. Now, at the time of this injury you saw them up the track 
west of the bridge—noticed them up there ? 

A. No, sir. 

Q. You noticed them up there; did you notice them when they 
got off this cross-street down ? 

A. Yes, sir. 

Q. How far were they from the place of the injury at the time 
they got off the cross-street and kept down until they came in col- 
lision ? 

A. I don’t know the distance; very short distance. 

(. About how many feet? 

A. Must have been close on to a couple hundred feet. 

Q. At the time you noticed him sitting on his seat near that 
street, or was he putting in coal ? 

A. He was sitting on his seat just before: he got to the bridge. 
Before he got to the bridge he commenced ringing the bell, and as 
he got on the bridge he commenced throwing in coal. When he 
got across the bridge he got on the seat again. . 

Q. How far had “he run across the bridge before that collision ? 

A. About sixty feet. 

. When he was on his seat he was looking west all the time? 

A. Yes, sir; his face was that way. 

Q. You noticed him particularly, so you can swear to that posi- 
tively ? 

A. His face was west when I saw him. 


) 
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There was nothing there, you say, to prevent him looking 
east ¢ 
65 A. No, sil 
@. You noticed the engineer ? 
A. Was watching brother engineers. 


(). Kept your eye on both of them? 

A. Yes, sir. 

(). Facing them ? 

A. Right side of the road: could see either one. 
. Kept your eye on both of them? 

A. ‘ S, sir: wondere d the V did not S Lop 


Y 
). Now, at the time the y crossed Union street; did you hear the 
| rung on 154 at the time they crossed Union street ? 
A. I heard the bell rung; I don’t know whereabouts. 

Q. | mean on the engine going up the track at the time they 
crossed Union street—along Union street 

A. Yes, sir. 

(). At that time they crossed up there, I mean. 

A. No, sir; they did not ring at all. 
You noticed that particularly ? 

A. Yes, sir; | wondered why they did not do something. 

. You watched the other particularly—the engineer looking 
west receiving signals ? 

A. That is what | did; I don’t know what he was receiving. 

(). Did you see any man on the north side west of him ? 

A. No, sir; they had some cars—lI could not see. 

©. You think it was about two hundred feet from the bridge 
west to where they stopped the engine coming down there? 

A. It was somewhere in the neighborhood of that. 

Q. Do you know where the repair track 

A, Yes, sir 
). How far is that from the bridge 
A. I reckon a hundred feet of the bridge. 

Q. How far wes of that was the engine when they stopped and 
cut off the car ’ 

A. They just kicked up the cars past 
Ki ” the cars up to near that track 


( 
bel 


( 


9 


*) 


(). Back y ih with the cars in front” 

A. Yes, sir. 

). The cars west ahead of the engine, and the same time the en- 
gine backing down? 

A. Y es, sir. 

Q. Did you notice the tender there, whether there was any coal 
in it? 
A. Yes, sir; a good deal of coal. 
° Piled up above the rim ? 

Yes, sl 
*y Did you see Mae key look out ¢ down : 
A. I don’t know whether he could back about his seat or not; all 


} 


10—512 
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before that, when he was shoveling coal—just before he crossed the 
bridge he was down shoveling coal. 

(). Just before that he was down in the cab? . 

A. He had his face down the other wav; he ought to have seen. 


Redirect examination : 


(. He ought to have seen ? 

A. Anything down below him—west of him. 

Q. Ought he not to have seen anything east of him ? 

A. He could not see out of the back of his head. 

@. You stated what he ought to have seen looking east; what 
ought this man to have seen going east? 


66 Objected to. Sustained. 


JOHN STEELE, sworn, testified on behalf of plaintiff as follows: 


Q. What business are you now engaged in? 

A. Working in a clothing store. 

Q. What business were you engaged on the llth of February, 
1882? 

A. Running an engine on the Central Branch. 

Q. How long have you been running an engine there? 

A. About two years. 

q. About two years? 

A. Yes, sir. 

Q. Had you had any experience as a fireman before that time ? 

A. Between three and four years. 

Q. Had any experience as a fireman on a switch engine at Atchi- 
son, Kansas, before that time? . 

A. Yes,sir; fired a switch engine here in the yard six months. 

Q. What was the general duty of a fireman on a switch engine 
while the engine is-being moved from one point to another in the 
yard at that time? 


Objected to by the defendant as calling for the opinion of the wit- 
ness, and no — foundation laid to ask the question, and not a 
proper subject of expert testimony, incompetent, irrelevant, and im- 
material. Objection overruled, defendant duly excepting. 


@. You may state. 

A. The duty of a fireman on an engine is to keep the engine hot, 
to keep steam on, and assist the engineer in watching for signals. 

(). Under whose control and direction is the fireman ? 

A. Under the engineer. 

Q. Solely ? 

A. Yes, sir; while he is on duty, and they are both under the 
control of the master mechanic. 

(). You have answered, I believe, to keep fuel in the engine and 
keep it hot? 

A. Yes, sir. 


— = 
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C‘ross-exam ination : 


(). Is it also a part of his duty to look out for obstructions on the 
track and prevent accidents? 

A. Yes, sir; he don’t have as much time todo it as the engineer. 

(. When the engineer is receiving a signal from one direction— 
the opposite direction the train is running—it is the duty of the 
fireman to look out for obstructions ? 

A. No, sir. 
(). You say it is not his duty ? 

lt is not his duty, necessarily so 

(). I don’t mean solely his duty. Is it his duty as assistant to the 

engineer to look out for obstructions and receive signals ? 


A. They both ought to. It is the duty of one as much as the other. 


Redirect examination: 


J. One ought to as much as the other’? 

A. ¥e 3, sir. 

(). Suppose at a given time the fireman is feeding his engine, is it 
his duty then to look out? 

Objected to by the defendant as calling for opinion evidence and 
no proper foundation laid, incompetent, irrelevant, and immaterial 
and not re-examination. Objection overruled, defendant duly ex- 
cepting | 


G7 A. Itis im possible for him to do so at that time. 


Recross-examination. 


J. Suppose at a given time one engine iS backing In one direction 
and the fireman knows that the engineer is receiving signals from 
the Opposite direction, Is it not his duty LO keep il look Out to prevent 
accidents when the train is moving? Is itnot his duty to keep a 
lookout ? 

A. No, sir; I can't say it is. 

©. I ask you if it is not his duty to 

A. Yes. sir. 

(). And the greater the danger the greater the caution he must 


on the alert all the time? 


- 


use | 
A. Yes, sir. 
(). So in running and operation of trains in the yards where he 
may expect to meet other trains or persons on the track, it is his 


duty of the fireman to be cautious under all circumstances: 


A. Yes, sir. 
Jno. CAVANAUGH, sworn, testified on behalf of plaintiff as follows: 


). Where do you reside? 
A. Atchison, Kansas. 

). What is your business ” 

A. Engineer. 

Q. How long have you been an engineer? 
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A. About three and a half or four years. 

Q. What business were you engaged in on the 11th of February, 
1882 ? 

A. Running switch engine 154. I ranatnight. He relieved me 
the next morning. 

Q. How long had you been running a switch engine at Atchison, 
Kansas ? 

A. About a year. 

Q. Had you any experience as a fireman on a switch engine before 
that time? 

A. I hada little experience in firing on a switch engine—more on 
the road. I ran one about a year. 

Q. You ran aswitch engine prior to the 1lth of February, 1882, 
in the yard ? 

A. Yes, sir. 

Q. How long prior to that ? 

A. About a year and a half. 
Q. Have you operated an engine? 
A. Yes, sir; about a year and a half. 

(. As fireman ? 

A. No, sir; as engineer. 

Q. How long as fireman ? 

A. I fired for about three years and a half on the road and switch 
engine. 

Q. I will get you to state if you know the duties, of the general 
duties, of a fireman on a switch engine, and did you know on the 
lith of February, 1882—do you know now? 

A. Yes, sir; I ought to. I had one firing for a year. 

Mr. WAGGENER: Are not the duties of a fireman prescribed by 
printed rules of the company—have they had orders up to that 
effect at that time? 

A. No, sir; not at that time’ They had before. They were out 
of date after that time. 

Q. Before that time had not they prescribed printed rules, bad 
them in force? 

A. Yes, sir. 


68 Mr. Tomiinson: You say they were out of date at that 
time? 

A. They were not living up to the rules. 

[Mr.] WaGGENER: They had regular rules governing the conduct 
of firemen ? 

A. Yes, sir. 

Mr. '‘ToMLINSON: State now from your knowledge of such matters 
what were the duties, the general duties, of a fireman of a switch 
engine at Atchison, Kansas, being moved from one point to another 
in the yard. 


Objected to by defendant as calling for the opinion of the witness, 
and no foundation laid to ask the question, and not a proper subject 
of expert testimony, and not the best evidence of the facts sought 
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to be proven; incompetent, irrelevant and immaterial. Overruled, 
defendant duly excepting. 

A. A fireman’s duty 13 to obey the orders of the engineer, to do 
as he wants him to do, to fire his engine, keep her clean and hot, 
and watch for signals ; if he don't do that all he has to do is to re- 
port him to the master mechanic. 

(. Have you stated his duties in the order named of a fireman? 

A. Yes, sir; there — some other about smoke and one thing or 

nother which don’t concern this matter. 


Cross-exam ination : 


(. Is it also his duty to look out for obstructions, to prevent acci- 
dents and collisions ? 
A. Yes, sir: when he is at leisure. 


J. W hat do you mean by that’ 
A. When he ain’t firing the engin: 
ge gts to look out for signals and obstructions ‘ 


r or aking coal. 
) 

A. Yes, 
hat 1s as much his duty as breaking coal 


Y 
TI 
Yes, s 


‘} 


( 


). ody 1 whom do you mean 
a ae ea he crew 

Mr. Tom] INSON: Has hie any control OvVvel the movements of the 
wine ? 


A. No, sir 
‘Tom CORRIGAN, sworn, testified on behalf of plaintiff as follows: 


Direct examination 


XY aye you live? 
a. Sa hison. 
() How aaa have you lived ther 


A. About 25 or 28 years 

©. What business are you engaged in now 

A. Railroading. 

(). For what road ? 

A. Missour! Pacific. 

(). W hat business were you engagr d in on the 11th of February, 
1882? 

A. Running a train. 

Q. In what capacity ? 

A. Conductor. 

Q. Freight or passenger ? 
A. Construction. 

Q. Had: you any experience as a a the yards at Atchi- 
son, Kans., on a switch engine prior tothe llth of February, 1852? 
If so, state how long. 

A. No, sll ; 

Q. Had no experience on the switch engine as fireman? 


A. No. sit 
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69 Gro. C. ALLEN, sworn, testified on behalf of plaintiff as 
follows: 
Direct examination. 
@. Where do you live ? 
" A. Atchison, Kansas. 
®. What is your business? 
| A. Yard-master of the Chicago & Atchison Bridge Company. 
Q. Is the yard part of it on this side of the river? 
A. I guess as much one side of the river as the other; cars crossed 


both ways. 
Q. Have you ever had any experience as a fireman on a switch 


gine * 
A. Yes, sir. 

®. At Atchison, Kansas ? 

A. No, SIV. 

Q. Did you, on the 11th day of February, know the duties of a 


fireman on aswitch engine in the yards at Atchison, Kansas ? 

A. I know what the duties are; they are the same; they are cal- 
culated to be the same all over. 

@. Do you knew what they were in Atchison, Kansas, in the yard 
there ? 

A. I presume I do. 

@. Did you? 

A. As far as the fireman’s duties are concerned. 

@. Did you or not? 

A. I did. 

(. State in the order in which they come what the general duties 
of a fireman on a switch engine at Atchison, Kansas, was on the 11th 
day of February, 1882, when moving from one point to another in 
the yard. 


Objected to by defendant as calling for the opinion of the witness, 
: and no foundation laid to ask the question, and not a proper subject 
of expert testimony, and not the best evidence of the facts sought to 
be proven; incompetent, irrelevant and immaterial. Overruled, 
defendant duly excepting. 


A. To keep his engine clean; when his engine is out in the yard 
he is under the orders of the engineer; when she is running to fire 
the engine ; to keep plenty of steam, and obey the orders of the en- 
gineer, whatever it was, as long as it don’t conflict. 

Q. Did the fireman at that time, the 11th of February, 1882, have 
any control over the movements of the switch engine? 

Objected to by the defendant as calling for the opinion, and no 
proper foundation laid to ask the question, and not proper subject 
of expert testimony, and not the best evidence of the facts sought to 
be proven. Objected, defendant duly excepting. 


A. No, sir. 
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Cross-examination : 


©. Was it any part of the duty of the fireman to look out for ob- 
structions and prevent collision t 

A. It is when he can do so without interferi: 
hess. 
(). Is not that one of his duti 

A. All employees’ duties are to that effeect-—engineer, fireman, and 
all; it is the duty of all of them to prevent accidents and collisions 
if they can. 

Lo prevent accidents and collision when they are running? 

A. Yes, sIr. 

[ Mr. | ‘TOMLINSON : And to look out tor signals from men Coh- 
nected with their own train? 


A. Yes, sit 


with other bust- 


‘Fy 
1 


10 And the above and foregoing was all the evidence intro- 
duced by plaintiff up to the resting of the said cas 


} 


And thereupon said defendant duly filed its demurrer to plain- 
tiff’s evidence for reasons in said demurrer contained, which de- 
murrer 1s In words and figures as follows, to wit: 


Di wiurrer a Dp 
District Court, Atchison County. Kansas. 


PATRICK Mackey. Plaintiff. 


Tue Missourt Paciric RaAItway Company. Defendant 


Now comes the said defendant and demurs to the evidence of the 
plaintill for the following reasons, to wit 

lirst th: it suc h evi idence does now. provi facts sufficient LO consti- 
Lute any cause of ac _—_ against the detendant 

Second. That on thi +p lea lings and evidence the plaintifi is not 
entitled to recover 

EVEREST & WAGGENER 
ittorne ys for Detendant. 


Which demurrer, being argued by counsel and considered by thi 
seal = . , mr 7. 
court. was overruled: to which action and ruling of the court said 


defendant at the time duly excepted. 
And thereafter said de fendant. in order to maintain the Issue on 


] | “4 . : . . . * _ 
its part, introduced the following evidence in order, to wit 


Depositions of witnesses taken before me, a notary public within 
and for the county of Atchison and State of Kansas, on the 4th 
di ay of Se pte mber, 1SS2, ne ag the hours of 8 o clock a. m. and 
6 o’clock p. m., in said county, pursuant to annexed notice, In an 
action pe ea in the districa eourt within and for the COURLY of 
Aichison and State of Kansas, wherein Patrick Mackey is plain- 
tiff and the Missouri Pacific ao is defendant. 

The said plaintiff appeared 1 | person and by his attorneys, Tom- 
linson and Griffin, and the said lefendant appeared by its attorneys, 
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. r : : : 
| Everest and Waggener, and thereupon the said defendant produced 
the following witnesses in the following order: 
= * . 
| 71 Patrick Mackey, of lawful age, being first duly sworn, de- q 
poses and says: 
: 3 
i. 1. State your name, age, and residence. 
Ft A. My name is Patrick Mackey; age, 39 years; Atchison, Kansas. 
1! 2. How long had you been engaged in the railroad business prior | 
to this accident? , 
Objected to, that witness is a resident of Atchison county, and will - 
be when this case is tried. : 
| A. About four years. ) 
| 3. In what capacities had you worked during those four years | 
thus engaged ? 
A. Worked on section part of the time; part of the time in round- 
house; firing at the time I got hurt. 7 


4. How long had you been engaged as fireman prior to the acci- 
dent ? 

A. Three or four months. 

5. With what person or persons as engineer? 

A. Chas. Tunicliff first and Jesse Craft. 

6. How long had you worked with Craft prior to the accident ? 


A. ‘Two to three months. 
; 7. During the time you worked with him did he appear to be i 
| competent to discharge his duties as engineer? 
iE A. He did not. 
. 8. How soon after you commenced work with him on an engine 
| did you ascertain that he did not appear to be competent to dis- 
pn charge his duties as engineer ? 
a3 A. I did not learn that until after the injury. 
th. 9. Then, during all the time that you worked with him before the 
73 injury, so far as you know, he appeared to be careful and competent 
Te to discharge his duties as such engineer ? 
i 
: (Objected to as leading and incompetent.) 
A. That was the best of my estimation. 
ties 10. At the time of the collision between engines 166 and 154, on | 
fifa Feb. 11th, about how fast was 166 moving ? ¢ 
ee 
(Objected to for the reason that it is not shown that 166 was mov- 
ing at all.) 
A. Four to six miles an hour. 
ae 11. Aboui how fast was engine 154 moving? 
a A. That I could not tell. 
12. Why could you not tell ? 
A. I did not see it until it struck. 
13. How long had you been looking west just prior to the collision 
between the two engines ? 
A. I just looked west at the time they struck. 
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14. In which direction had you been looking during the time that 
the engine you were on had traveled 30 or 40 yards before the col- 
lision ? 

A. I had been looking at the door of the fire-box. 

15. In which direction had Craft been looking just prior and at 
the time.of the accident ? 

A. West, | expect. 

16. Why do you think or expect that he was looking west ? 


Object (| to as incom petent. 


A. ‘That was the way he was looking when I last saw him. 
17. How long before the collision did you last see him‘ 
A. A few seconds, while I was turning around. 

18. At the time of the collision, what were you doing ‘ 
A. | was aiming to sit down on the seat-box after putting in the 


; 


a 


19. At that time did you see Craft? 
A. Yes, sir. 
G2 20. Which way was he looking then 
A. | could not tell? 
21. Did you see him there? 


( Ibjects d LO as repetition. 


A. I saw him. 

22. Just before the collision did you hear any whistle blown ? 

A. Not until they struck ? 

23. Then what did you hear? 

A. A whistle and a collision at the same time. 

24. At the time of the collision, or just prior thereto, had you 
been ringing the bell on your engine? 

A. Not at the time. 
25. lor what distance had your engine moved east on that track 
just prior to the collision ? 

A. About three hundred feet. 

26. What had you been doing during the time your engine trav- 
eled that three hundred feet ? 
A. Putting in fire. 
27. Was you engaged in putting in coal during all this time? 
A. A part of the time. 
28. What portion of the time? 
A. It might have been half of the time. 
29. What were you doing the rest of the time? 
A. Watching for signals ahead of me. 
30. Was that a part of your duty as fireman ‘ 
A. Yes, SIV. 
31. As you moved east on this track did you notice engine 154 
moving west with train on same track at any time? 

A. Not until she struck. 

32. While you were watching for signals ahead of you was there 
anything between engines 166 and 154 that would prevent you from 
seelng 154? 
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(Objected to because witness has already stated that he did not see 
154 until it struck his engine.) 


A. Not looking that way, I could not tell. 

33. In what direction were you looking, east or west ? 

A. West. 

34. While so looking west, as your train was moving east, was 
your bell rung; if so, by whom? 

A. it was not. 

30. Whose duty is it to ring the bell as the train is being moved? 

A. Fireman generally does it, if he ain’t doing anything else. 

36. As engine i66 moved east that day just prior to the accident, 
on which side of the train, north or south, was the crew attending 
that train ? 

A. They were divided up; some of them were on the south side, 
some were on the north side, and some were on the ears. 


37. Give the name or names of the persons on the south side of 


that train at that time. 
A. Joe Ellsworth was the last one I saw on the south side. 


38. How far was engine 166 from the place of collision at the 


time you last saw Joe Ellsworth on the south side of that train? 

A. Three or four hundred feet. 

oY. Did your train continue to move e:st from the time that you 
last saw Joe Ellsworth till the engine struck? 

A. I could not say. 

40. What was Joe Ellsworth doing on the south side when you 
saw him there? 

A. Setting off cars, [ suppose, or running in to cut off cars. 
73 41. Did your train move west after you saw Ellsworth be- 
fore the collision ? 

A. Not that I know of. 

42. Did you continue to look west from the time you saw Ells- 
worth till the collision ? 

A. I did not. 

43. Did you at any time look east after you saw Ellsworth until 
the collision ? 

A. I did not. 

44. Did the speed of the engine continue to increase from the time 
you saw Ellsworth until the collision ? 

A. Yes sir. 

45. How many cars were being drawn by 166 at the time of the 
collision ? 

A. I don’t exactly know; about 6 or 8. 

46. Were the cars empty or loaded ? 

A. I could not tell; some of them were loaded. 

47. After you last saw Ellsworth before the collision was Craft 
looking out of the window until the collision occurred ? 


Objected to as repetition. 


A. Looking out at the window a part of the time ; I could not say 
that he was all of the time. 
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‘ 


iS. Was it any part of your duty as fireman to look out for ob- 
structions upon the track before the engine as it moved east? 

A. If I wasn’t doing anything else it was. 

i). What was you doing after you last saw Ellsworth, and before 
the collision, that prevented you from looking ahead ? 

A. Putting in coal. 

OO. What was there to prevent you from looking ahead when you 
were not putting in coal, if anything? 

A. If there was nothing else to do I could have looked ahead. 

J1. Besides putting 1n coal, what was there to do to prevent you 
from looking ahead ? 

Obi cted to, as the Satie has been answered before by Sii\ Ln) 


; 
i. 


that 


he was looking ahead for signals. 


A. The re Was &@ good deal of work bre akine coal : I don’t know 
that there was anything at that time 
52. After vou saw Ellsworth on the south side of the track before 


the collision, what portion of vour time was taken up In breaking 


A. I don’t know—while I was putting in the fire—a short time. 
Do. In what distance could that engine have been stopped moving 
al Sper d, Say, of five miles per hour? 
A. I don’t know. 
54+. Did Craft reverse his engine before the collision ? 
A. He did not. 
55. Had you seen engine 154 at any time that day prior to this 
accident: if so, when ? 

\. | eould not say that I did. 

56. For what purpose was you moving 166 east at the time of 


| +) 
the collision 


il 


A. | could not say. 

59. Did you at any time previous to the collision object to Craft 
running the engine so fast ? 

A. Not that I know of. 

{yt} Did you not know that if Was dangerous and unsafe LO run 
an engine five or six miles per hour in the yards ? 


A.. 1 did not. 
61. Is it not as much the duty of a fireman, when he is not 


i4 putting in fire, to be on the lookout for signals as it is that 
of the engineer in charge of the engine? 


A. I don’t know as it 1s. 

62. Will you say that 1t 1s not? 

Objected to as leading and incompetent. 

A. It is not. 

63. Did you not know on February lith, 1882. that it was the 
duty of a fireman to be on the lookout for signals and obstructions 
on the track when not engaged in putting in fire? 


Objected to as leading and a repetition. 


A. I did not, providing there was anything else to do. 
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64. When on the lookout for signals or obstructions on the track 


is there any rule or custom that you know of that requires a fireman a 
to look in any particular direction? 
. A. Not that I know of. 
65. Then, as I understand you, that after you saw Ellsworth on 
the south side of the track and until the collision that one half of 
your time was employed in putting in fire and the other half in 
ft looking out for signals or obstructions on the track. Will you please 
| explain why you did not or could not see engine 154 on the same 
track within three or four feet of you? 
A. Because I was putting in the fire and watching signals ahead - 
of me. 
66. What do you mean by watching signals ahead of you—east or 
west of you? 
A. West of me at that time. 
67. How many feet did the engine move east after you saw Ells- 
worth while you were looking ahead for signals until the collision ? 
A. Something less than three hundred feet. 
68. And you state that during that time you did not ring the bell 
nor look east of you in the direction your engine was moving? 
Objected to as leading and incompetent. 
A. I don’t know that I did. 
69. Do you now know of anything that would have prevented you 
from seeing engine 154 in time to have avoided a collision if you had 
looked east of you after you saw Ellsworth on the track? > 
; A. If I hadn’t been putting in coal and looking out I might have 
: seen it. 
70. Was there anything else to prevent you from seeing it.beside 
the fact that you were putting in coal? 
a Objected to as leading, answer already been given to previous 
‘ question, and by saying that he was putting in coal and watching 
| for signals ahead of him. 
/ A. Watching signals west of me at the time. 
Y 71. What signals were you watching after you saw Ellsworth on 
1: the south side of the track ? 
| A. Watching Ellsworth—signals from him. | 
i 72. Were you watching signals from Ellsworth after he left the | 
i south side of the track ? ; 
} A. I expected him back on the south side of the track to give sig- 
if nals. ei fi | 
1 | 73. At this time were you sitting on your seat or standing up? 
i | A. I was standing part of the time. 
i | 74. Did you not know at that time that Ellsworth had to throw a : 
| switch ? 
Bid A. I did not. 
75. How many feet was Ellsworth from you at the time that you 
{ last saw him ? 


: 
| | A. It might have been one hundred and twenty-five feet west of 
| me. ° 
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76. At any time after you saw Ellsworth on the south side of the 
track,and while your train was moving east, did you ring the 
iv bel] or know of its being rung? 3 | 
A. I did not ring it or know of its being rung. 
77. When a train is moving in the yards five or six miles per 
hour is it usual and customary to have the bell rung? 
A. Usually ring at all crossings and where there is anybody on 
the track or near it. 
78. By whom is it usually rung? 
A. ‘The fireman. 
79. Is it not usually rung as a signal that the train is being 
moved ? 
A. It is sometimes. 
80. Is not that usually the signal to yard-men that the train is 
being moved ? 
Objected to as leading and incompetent. 
A. It 1s. 
81. Is it not also known as a danger signal! 


A. Yes. 


$2. When two engines are moving towards each other on the 


>; 


same track in the same yard what are the usual signals to apprise 
each other of their movements? 

A. Whistle usually when they are approaching and see each 
other. : 

$3. What position was you in at the time of the collision ? 

A. | was about 1n the act of sitting on the seat. 

54. In which direction were you te . 

A. West. 

85. Just when the collision occurred at what rate of speed was 
your engine moving? 

A. It might have been from four to six miles per hour. 

Cross-examination by Mr. 'ToMLINsSON 

86. Where do vou reside? 

A. Atchison, Kansas. 

87. Do you expect to be here at the next term of tiis court—the 
district court of this county ? 

A. I do. . 

OO. Do you expect LO be here when this Case Is tried and nave 
you any Intention of leaving this county’ 
| A. [ expect to be here and have no intention of leaving this 


county. 


’ 


(Signed) PATRICK x MACKEY. 


mark. 


B ek, Poe eg Se ee eee a ‘ae ot ” ¢ 


| 
| 


PA eet 
mae 


ne 


heaton terete eee oe ae 


Nel odlaecgeener tn ae ms wnat 


Ir heonleedateaieIneares ee en ee 


eomenmethenees 
1 ng 5 ee 
3 wy S 32 


Se heaeaiainiiceemeeaneieneame tate eee 
. neneinenemneatineaeEEa ee 


S6 THE MISSOURI PACIFIC RAILWAY COMPANY 


Defendant also read deposition of Thomas Cusack in evidence. 
which is as follows. to wit: 


THomas Cusack, of lawful age, being by me first duly examined, 
cautioned, and solemnly sworn to testify the truth, the whole truth, 
and nothing but the truth, deposes and says: 

Q. What is your name, age, business, and place of residence? 

A. My name is Thomas Cusack; my age, 24 years; my business, 
a railroad man; my place of residence, Missouri Valley, Lowa. 

Q. Do you expect to be here during the months of November and 
December ? 

A. I could not say whether I shall be here or not; I expect to be 
here at that time if I have work here. 

Q. Are you acquainted with Patrick Mackey ? 

A. Yes, sir. 

Q. How long have you known him? 

A. About seven oreight months. I first saw him when he began 
firing on the switch engine. 

(). What were you doing on the 11th day of February, 1882” 
76 A. I was switching with engine 166. 
(. In whose employ ? 

A. In that of the Missouri Pacific Railway Company. 

Q. In what capacity ? 

A. I was foreman of switch engine No. 166. 

Q. What was Mr. Mackey doing at that time’? 

A. He was fireman on engine 166. 

@. Who had control of and who was in charge of the crew of en- 
gine 166 on that day ? 

A. I had charge of the crew. 

Q. Who was under you and who composed the crew ? 

A. Joe Ellsworth and John Nolan. 

@. Do you remember of any accident occurring on that day ? 
A. Yes, sir; I could not say as to the date exactly. 

Q. Do you remember of Mr. Mackey being injured ? 

A. Yes, sir. 

@. Was Mr. Mackey fireman on engine 166 on that day ? 

A. Yes, sir. 

@. You state that you remember of Mr. Mackey being hurt on 
that day ; please state all the facts that you know in regard to such 
injury. 

A. I saw the engines when they ran together, and saw them after- 
vards; he got out of the engine; that is about all I know. 

@. Has the Missouri Pacific Railway Company more than one 
yard? 

A. They have what are called the upper and lower yards. 

Q. Which yard was engine 166 working in that day? 

A. In the upper yard. 

Q. Did it belong to that yard? 

A. Yes, sir. 

Q. Do you know Mr. William Bergen ? 

A. Yes, sir. 
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(). In what business and in what position was Mr. Bergen at that 


6 
" 
lime: 


A. He was engineer of engine 154. 
. What was his duty at that time 


na what yard did he work 


A. In the lower yard; he worked all over, for that matter, but 
his work was mainly in the lower yard 
). Was there a collisidn in the yard 
A. Yes, sir; there was. 
(). State how it happened. 
A. We were switching at the shops and en: 


— 
> 
~_ 
a" 
_ 
~~ 
~ 


7 < Lilie 154 was coming 
up the main line with coal; we had been switchi 17 there, and back- 
Ing down the « ngines ran togeths r’. 


J. WI ho Wi shape covet to the rights and privileges of that yard 


A. i suppose that engine 166 would have the right, but we gen- 
erally gave way to each other whenever it came handy. 
id you see engine 154 before it struck 166 on that day 


‘) 


a J 

A. Yes, sir. 

(). How long before ? 

A. | should judge they were about four or five car lengths apart 


en | saw them. 
). Did you hear any whistles? 
A. Yes, sir: | heard one whistle 
). Krom what engine ? 
A. From engine 154. 
M How long be fore it struck engin » 166 7 
A. The whistle that I heard was just after I first saw them ? 
). Did Vol ie r any whistle from engine 154 before that time? 
A. No, sir. 

Q. At what rate of speed was engine 154 running at the 
id time of the collision ? 

A. I think that engine 154 was very near stopped at the 

time of the collision. 

(). At what rate of speed was it running when you first saw it? 

A. I could not say. It did not move far when it struck. 
). At what rate of speed was engine 166 moving ? 
\. | could not Say as to that. 
). Was the bell of 166 ringing at or before the collision ” 
A. I could not sav. 
). Would you say it was not ringing 
A. | would not. 
(. Which side of the train were you at that time?” 
A. I was on the north side of the train 

©. What were you doing with your crew and with engine 166 at 
that time ? 

A. We were switching out some cars from the south side of the 
track. 

©. Where was engine 166 at the time of the collision with 154? 
A. We were just on this side of the bridge, on this side of the 
branch shops on the main track. 


) 
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Q. How many cars were there in the train that you had charge 


A. I think about ten or twelve; I could not say exactly. 
Q. How many cars, if you know, was engine 154 pulling? 
A. I could not say; I think about the same number of cars of 


Q. Were you in plain view of engine 166 at the time of the col- 
lision, and could you see engine 166 at that time? 

A. I certainly could. 

Q. Did you see the engineer or fireman at the time or just before 
the collision ? 

A. I saw the engineer. 

Q. What was he-doing? 

A. When I turned around he was looking towards me. 

Q. Were you giving any signals at that time? 

A. I had given signals to back up after leaving cars on main line. 

©. Who was on the south side of the train ? 

A. I could not say whether Ellsworth was there or not; the other 
men were with the cars that were left on the main track. 

Q. Mr. Mackey was on the south side of the engine, was he not? 

A. I suppose so. I did not see him. That is the place he ought 
to be. 

Q. Was it nota part of his duties to observe and look out for 
signals from you and others under you? 

A. Yes, sir; they are all supposed to watch for signals on their 
side. 

Q. Did you see the engineer or fireman, or either of them, of en- 
gine 154 at or just before the collision ? 

A. Yes, sir; I could see the engineer of 154. 

Q. In what direction was he looking ? 

A. I could not say, but suppose he was looking ahead. I did not 
pay particular attention to 154. When I first saw it I did not look 
directly at the engineer. 

Q. Do you know what the feeling was, whether kindly or other- 
wise, between Mr. Craft and Mr. Bergen, who were engineers of their 
respective trains ? 

A. I do not know anything about it. 

Q, Was there any rivalry about the occupancy of one yard by 
the engines of another? If so, state what it was. 

A. There was no rivalry between them that I saw. 

Q. Was there any feeling about the engines of one yard occupy- 
ing the place of another? 

A. No, sir; they all had a right wherever they were. 

Q. Did not the engineer and crew of one yard complain against 
the engineer and crew of another yard for occupying their 

grounds? 
78 A. Of course, sometimes, but they all had a right to our 
yard and they had to work more or less from the lower yard 
u 


Q. State if it was not objectionable to your crew to have engineers 
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and crews of other yards come into your yards and occupy your 
grounds as against your rights 

A. It all depends whether we were in the right humor to receive 
them or not. If we were working we did not like it, but had to let 
them come just the same. 

Q. Your crew, with its cars, was in their way that day, was it 


A. | SU Ppost so, and they were In our vay; we were both to some 
extent in each other's way. 

(). What was the cause of the haste of the crew of 154 in getting 
into your yards that day? 

A. ] could not Say 
as] get in there and leave their cars 
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A. [suppose that was it. They brought their cars up there and 

leave some of them on the side track 


’ lo) 


(J How long had you been Ol) the Waihi track. before the col- 


A. | expect 1 could not bave been more than five minutes. We 


pulled out of the side track and shoved up the main track again. 
. Was the track upon which the collision occurred straight at 
that point? 


or what distance east of the place of the collision was the 
track straight and how far could a moving train be seen? 
A. | s 1pvpost about iH quarter of a n t 
(. Where was Mr. Ellsworth at the time of the collision ? 
A. I could not say what part of the train he was. 
i, Do Vou know w hie ther he was on the south side or not ? 


< 
} > 
A. qo how. 


(). Do you Jesse Craft; and, if so, how long have you known him? 

A. L have known him from the time he commenced to run the 
switch « Feaner 

Q. Do you know how long he had run an engine before that 


[ could not say. 

Was he a competent engineer 
| eould not say that either. 
\ 
t 

I 


*) 


Vas he a careful man? 

le had always been very careful before that. 

idl either he or Mr. Bergen ever make any statement to you 
ird to that accident ? 

No, sir: I know he did not and don’t think Mr. Bergen ever 


| 


did not see Mr. Craft from that time until a short time 


~Q. Have you ever made any written statement in regard to this 
accident ? 

A. No, sir. 

Q. How long before this accident had you looked down the track 
east ¢ 

A. | do not know how long before. 
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Q. Was it a part of Mr. Mackey’s duties to observe and look for sig- 
nals? 

A. Yes, sir; supposed to be; that is the way I always took it 
when there was not other work. 

Q. Where were you at the time of this collision ? 

A. I was standing on the north side of the train; I could not say 
whether right on the switch or close by it. I was throwing the 
switch myself and was at least close by it, if not on it. 

. How far was that from engine No. 166? 

A. I should judge it was only abuut ten feet, as it passed by. 

©. How far was that from the place where the collision oc- 

curred ? 
79 A. I think about four or five car-lengths. 
THOMAS: CUSACK. 


WILLIAM BERGEN, sworn, testified on behalf of defendant as fol- 
lows: 


Direct examination: 


(. Where do you reside’? 
A. Atchison, Kansas. 
Q. What business are you engaged in? 
A. Engineer. 
Q. How long have you been an engineer? 
A. Four or five years. 
Q. What business were you engaged in on the 11th of February, 
1882? 
A. Running a switch engine in the Missouri Pacific yards. 
Q. What engine? 
A. 154. 
Q. How long had you been running engine 154 at that time? 
A. I guess about a year. 
Q. Do you remember the circurnstance of Mr. Mackey being in- 
jured by a collision there? 
fi. Yes, sir. 
Q. About what time in the day was it? 
A. Between 11 and 12 o’clock. 
Q. What kind of a day was it—bright or cloudy? 
A. Bright. 
Q. Between what two engines was the collision ? 
A. 154 and 166. 
Q. Who was your fireman at that time? 
A. James Reiley. 
Q. How many cars was your engine drawing at that time? 
A. 18. 
Q. What were they loaded with? 
A. Coal. 
Q. From what place had you drawn those cars? 
A. From the lower yard. 
Q. In the city of Atchison? 
A. Yes, sir. 


ee 
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©. On what track were you moving as you went west—side track 
or main track ? 

A. Main track. 
’ lor what distance west of Tenth street is that a straight track ? 
\. I guess a quarter of a mile 
(). Can a person stand at the shops and see down the track—that 
is, 1f 1t is clear, down to Tenth street? 
tand on the main line and se 
hat is what l mean—stand on the m un line 


! 


bout how fast was your train moving, from 10th street to 
Union street, on that day just before the collision? 

lon’t think she he going over four or five miles an hour. 
hat is the usual speed of a train in the yards? 

‘our to six miles an hour 

(). Was your train headed west 


‘ 
\. Yes, sir. 
(). Where were you on that track when you first discovered en- 


Ine 106, vos “how near to l'nion street 
the sea le-house and lL nion street. 


n 
'Q W a side of Union street is the scale-house ? 
SU A. East side. 
(). ag far from Union street 
a: 4 think abou t DOO feet. 
(). Where was en . 166 at the time you first saw it? 
A. Up towards the views 


(). What were they doing at that tim: 
A. Switching. | 
J. At what rate of speed was your engine moving at the time 
you c rossed Union street ? 
A. I don’t think she was going over four miles an hour. 
(J. How far apart were the e ngines at the time the danger became 
apparent to you? 
A. About 100 feet 
Q. Who called your attention to it, if any one particularly? 
A. No one that | know of. 
(). What did you do as soon as you disco\ ered that that engine 
166 was backing down the track towards you’? 
A. Gavea signal of one sharp blast of the whistle to stop. 
). Is that a danger signal ” 
A. Yes, sir. 
). What else did you do at that time’? 
A. Reversed the engine to stop. 


“/ 


©. What do you do when you reverse the engine ? 

A. Throw her backward and immediately give her steam. 

©. What is the effect of reversing the engine and giving the en- 
gine steam after it 1s reversed ? 


A. It is to stop the train if it is going forward; reverse the lever 
to stop from going ahead. 

Q. W as there anything else there you could have done at that 
time yourself to stop that engine? 
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Objected to. 


Q. I ask you, as an engineer, to state what, if anything, else you 
could have done to stop that engine at that time than you did do? 

A. I could not do any more than to reverse the engine. 

Q. At the time you reversed that engine and gave her a back- 
ward motion what was the effect on the train? 

A. To stop it. 

Q. At what rate of speed was your train moving at the moment 
of the collision ? 

A. She was barely moving. 


Q. Could you tell from the position you occupied how fast engine ms 
166 was moving towards you? 

A. No, sir; she was coming towards me; I could not tell. 

Q. You could not tell, coming towards you? 

A. No, sir. 

Q. What was the speed of engine 166 at that time in comparison 
with the speed of your train at the time of the collision? 

A. I could not say. 

©. Was it slower or faster ? 

A. It seemed to be pretty fast, the way it struck. 

@. Do you know how many cars were attached to engine 166 ? 

A. No, sir; I do not. 

Q. Do you know what the general duties of a fireman are? 

A. Yes, sir; I ought to know. 

Q. State what those duties are with reference to looking for PA 


obstruction on the track and signals. Did you have at that time a 
knowledge of the general duties of a fireman? 

81 A. I guess I ought to. I have been on an engine 3 or 4 
vears. 

Q. State what thsoe duties were with reference to looking out for 
obstruction and signals. 

A. To keep the engine hot, breaking coal, and firing her, and keep 
his engine clean. 

Q. What, if anything,in regard to signals and obstructions ? 

A. He has to look out for signals and obstructions when the en- 
gineer can’t see them. 

Q. Under whose control and direction is the fireman ? 

A. Under the engineer’s as long as he is working there. 

Q. He then has certain specified duties to attend to? “> 

A. Yes, sir. 

Q. In firing the engine how many shovels of coal is usually put 
in at one time when the engine has already been heated up and in 
operation ? 

A. It is according to how you work her. Sometimes they take it 
as fast as you can give it to her, and sometimes no more than three 
or four shovels. : 

Q. What is the usual custom in regard to a switch engine in the 
yard ? 

A. From 2 to three shovels; sometimes four; owing to how they 
work. 


Vs. 


Cross-examination : 

(). In whos employ are you now 

4. Missouri Pacifi Railway Com) 

(). Missouri Pacific Ra lway Com} 

A. Yes, sir. 

(). Where did you start with these cars attached to the engine 154 
on the morning of the accident, an efore the Injury ? 

A. Lowel yard 

©. How far east from the point injury occurred in the 
upper vard ? 

A. I don’t know. Some say a! ne say it isover. I don't 
know the distance 

(). ‘These cars were loaded with e hey not ? 

A. Yes, sir 

®. Who was with the train wh dd ? 

A. Joe Magee, foreman; Al. Spaulding, brakeman. 

|. Spa iIding, brakeman ? 


PATRICK MACKEY. 


(. Did they stay with the train 

A. Yes, sir. 

@. Were they on the train at the time of the accident? 

Objects d LO by defen dan [ as not proper Cross- xamination. ()ver- 
ruled, defendant duly excepting 

©. Who was on the train beside you at the time of the injury 

A. Me and ny fireman, Magee. and Spa ilding. 

®. Do you know they were on the trai 

A. lsaw them. 

Q. Is it not a fact that they were not on—Magee was not on at the 
time of the injury ? 


A. No: he 


don’t know whether he got 


©. Wast 

at the time of the collision ‘ 
A. No; I guess not; 
©. In going that mile di 


A. Yes. sir. 


. When? 
82 A. I blowed 
. Did you 


One whistle. 
). That was at the 
: Ye 
(). How aie before the 
A. A very short time. 
ie 
collision occurred ? 
A. 
Q. After you whistled ; 
a quarter or half a mile 
A. No, sir. 


= 


r 


time 


_— 


»was not on then: 


here anybody on that train 


LWOo whistles for the sw1 
whistle after you 


How many seconds was it—I mean 


Three or four seconds. 


from the | 
or anything. 


xcept you [and] the 


lower vard. 
off. staid on. 
fireman 


; 


[ don’t know. 


| you whistle at any time’? 


tech in the lower 
entered the upper 


yard. 
ya rd 4 


of the col! 


: ; 1 
pF eis 


collision 


after the whistle—when the 


7 
May ve. 


now, did you whistle at any point within 
east of that before 


that whistle? 


94 


Pea ee ” : 5 : 
ne Sane ae See eet ee ne ae ee Be 


werent 


ee oe 
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Q. Had you whistled any other time? 

A. Only two whistles down in the lower yard. 

Q. There was no whistle at any other time except at the time 
of the collision, except a quarter of a mile east of that? 

A. No, sir. 


Q. There was no other whistle within half a mile east of that, was 


there? 


You did not whistle at any other time? 


A. No, sir; not that I know of. 

Q. Now, what condition was the track there, straight or crooked, 
at the place of the collision? 

A. Straight. 

(). For what distance east? 

A. It is a quarter of a mile, I guess; 
Q. You say, I believe, in answer to a question of Mr. Waggener’s, 
you saw 166 when you were four or five hundred feet east of Union 


street ” 


[ should judge It was. 


[ guess it was about that. 


A. Yes, sir: at the seale-house ; 
Q. When you first saw engine 166 ? 

A. Yes, sir. 

Q. How far is that from the point where t 
quarter of a mile, is it not? 

A. About 1,000 feet. 

@. About 1,000 feet ? 

A. Yes, sir; more or less. 

. Was engine 166 then on the main track ? 
A. I could not say whether she was on the main track or side 


track. 
Q. 
A. 


injury occurred ; 


You knew engine 166 worked in that yard ? 
. You knew she was engaged in switching cars that morning * 


You knew she usually belonged there ? 
. She belonged wherever they called them. 


. Where were you starting to with these cars ? 
A. Started up there to get in some of those side tracks with her ; 


suppose they were. 


. How? 

A. That is what they started for; side track them 
yard. 

®. On the seale-house track switch ? 

A. I could not-tell which switch. 

Q. Didn’t you testify before you gave a deposition in this case ? 
A. Yes, sir; I supposed they were going, in some of them. 

Q. Did they go in the scale-track ? 

A. The engineer can’t tell where they are going ; 


don’t tell them all the time. 


the vard-men 


Q. Wasn't it your instructions to put them on the scale-house 


track switch ? 


A. To put them up in there somewhere—the scale-track is 


Q. You say that was your intention ? 


— . . | ’ t . , , . ] ; — 
up on the main line: we wanted to gt In ont 
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A. 10 put them in on the side track 


./. Wasn’t your intention to put them off at the scale-tracks ? 

A. That is a side track. 

LJ. Was that the side track ? 

A Suppose > * | could now te 1] 

(). Was there any side track you were intending to put them on 
of the four or five there? 

\. | suppose around ther 

(). Didn't you have instructions from the foreman ? 


ae 9 ' 1 } 
A. I did not. He told me to take them up above. 

’ * rn : ‘ " . , . , . : 
(). Wasn’t this question asked you when your deposition was 


— See Fy SO TE Py son | Seite | ius 
aken and this answer given: Was it vour intention on that morn- 


ing to get in on this side track that you have referred to in the 


above answer betore 166 got in the w ivf And vou answered, She was 


the side track: we 
vanted to get In thie re. saw she ,Wwas iar enougn up LO let us in had 


: ’ " | aoe ’ ‘ “% » © ' . - » 
ne not caught us. Didn Vou auswef. ti L1n that Way :! 


A. I answered it right, | guess. 
Uppose IL Was, 

Chen your intention was to get in on this seale-track switch’ 
A. Yes, sir. 


» eae } ] i’ ge —_ a I _—- , 
\) Llow lar was the piace Or collision trom tne scale-house LTAc k: 


j 


can you state: are vou familiar with the yard ¢ 
q : , 
ee person Cani be lamiliiar and not kK r\ distances 
Leal + by .% rs aatalin f., 4} boa] 
() listimate it by cat lengths, lf you can do that Irom the scaie- 


y 
: 


ti LHe CoOLlLsioOn oc- 


track switch to the collision—to the point where 


A. I think it is about 300 feet, more or less 
(). Had you passed the scale-house track switch with your engine, 
with your entire train, at the time of the collision? 

A. I could not tell. 

\) Hadn't you passed that scale-hous track switch, with the CA- 
ception of one car? 
‘here is two switches there. 
The one vou were going 1n on 
Just passed the main-line swi 
LJ. With the exception of one cal 


tell. 


a 
— 
o 
~- 
—_ 
- 
me 
— 


Kd Was all passed with the exception '} one or two cars ? 
1) P ; , 
\. | could not say now. 
( Hadn't . ’ 9 | ' ith; iy train ? 
} adnt you got aimost past Withh VOUFP Uralll 


A. rot past with the engine ; COU c not say how many Car&rs 
— along there. 
(). Can you approximate? 
A. No, sir. 

You were running up the main track with the intention of 
ng your train past this switch so youc uld baek down? 
A. Yes, sir. 
). Your intention, as you stated in your answer here— before 166, 
which Mackey was on, could get down? 
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A. Yes, sir; we went up there when he was out of the way; then 
he backed down on us. 

[t was your intention to move so you could clear the switch 
and move down your train on there ? 

A. Yes, sir. : 

Q. You expected engine 166 would be out of the way, so as to let 
you in? 

84 A. My intention was when we went up there—went up far 
enough to let us back as soon as we went up—(to] see a 

straight road back. 

Q. I asked you if that wasn’t your intention; was it with the in- 
tention of getting up there be fore 166 backed down ? 

A. Yes, sir; get far enough up to clear the switch and back back 
before 166 backed on us. . 

You wanted to get there before 166 reached: there; didn’t you 
want to get there before 166 reached it? You can answer yes or no, 
if you were not trying to do that at that time. 

A. My intention was when 166 moved west—I wanted to go far 
enough to get in—get in on the side track ; 166 backed down and 
caught us. 

@. Was not this question asked you and you gave the following 
answer then: You wanted to get in on this side track hefore 166 
ran out or could get in. And your answer was, | wanted to get on 
this side track when 166 was out of the way far enough to let us in. 
You answered that way? 

A. That is about the same. 

Q. You say you saw them, 166, up there in the yard working when 
you were within about a quarter of a mile of them or a 1,000 feet? 

A. About 1,000 feet, I should judge. 

(. You were advancing towards them all the time’? 

A. Yes, sir; advancing slowly. 

. Was there any obstruction on the track, cars or anything else, 
to obstruct the view. 

A. Nothing. 

Q. It was a straight track ? 

A. Yes, sir. 

Q. Why didn’t you whistle before you did to warn them of the 
danger? 

Al] thought I whistled time enough for him to stop his engine. 

Q. You thought you whistled time enough for him to stop his 
engine ? 

A. 1,000 feet ought to be sufficient. 

Q. What time elapsed from the time you first saw them until the 
time of the collision ? 

A. It was not very long. 

®. Two or three minutes ? 

A. I don’t know; I could not tell; it has been so long ago it has 
run out of my mind. 

Q. At the time you whistled—w as the whistle you gave—did that 

say they were bound to give up the right of way on the track on 
account of your whistle—bound to stop? 


a 
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? . . ‘ 3 . ' 
ney were to look out and not run into us. 

oie aaa } } = vie ee — 
ou were to look out and not run into them ‘ 


, = | ’ 1, “+ 1 . ’ i] ™ i] 7 7 . * - 
don’t think we did run into them, the speed we were going. 


‘) 


? 


4 1 ’ \ ,% . 
(). You don’t think there was any collision 
Yes, sir: there was a collision. [if he had been running as 


las nas ; ' ® , : | Ss , .¢ i; 
low as | was M ickey would not have his | ‘4 off. 
p .% } . j } * ¢ : . ° . . . * . ‘2 
J Yi u stated you aon t know how mast tneyvy were running 
\ ’ | . | : , . 7 . . 
A. J | by the way he struck he was going pretty last. 
& 4 | wth ° . ; | : . » ¥ : 
. You don’t know what speed he was going 
A. No, su 
+ , } 
i, » engines going In an opposite direction would make a 
rmrott* sm ArT } xr | : : . " , } 7. h . » fanr milae 7 
pei CUS UOUCG Clastil wren going two miles nour OI oul LiiCs: 
i ‘ . 
4 ] - 
\. it did not smash lo4 up any 
’ ’ se ° ; = 
(). Smashed 166 up, running into 1lo4 
} ‘} ’ a | 17 ) tae y) +} ‘ tak "1 
| oie, i | STHAaASsSHed it ub SLL ii } movner en iti ame | lil- 
yr into lo4 w th 13 ears of « nd her 
SO (). Did not they run into ea 
4 , 
1. | suppose they both ran t 
1 } } 
‘J ’ | 1} : a 
M iCil OLLIE! 
’ \ . 4) , hat 1 1] 
\ Yes, Sir: one a i1ittie taster than r: tnat 1S all. 
’ ’ ’ 1 . 
©. Suppose vou had whistled, say n street—gave a loud 
» & at , : . } = : . : : ; ‘) 
§ iJ} ai 4 : nave Dee qt) tit irc > as , (Rey \\ is ! 
1 Yes. s 
). H mn street fron int where the injury 
‘ih . 
. | ’ 
: a 
\ me 
;* ; 
{ ) ri . 
& 
\ t ’ : ;\ i <2 i Le OT | th if 7 ’ 
| : * ‘7 + | +l, ‘ } ¢ >)? } r 
J. SOUp 1a WHISUti (UY uid that de Warhins 
if) 7 n 
‘ | 
\ i . 3a) = ’ sits 
: ' . ' 
{ ) - Dost 1] ld] WHIISLLICU a OU 
‘ | 
\ \WVi = i] i] Ley} eet, 7 Wot i to them 
: } ; , = | * 
(©. Supp vou h whistled at 500 vould there be plenty 


| ; ) , —- — 
(). Without the cars coming togethe! sting at oUU Teet: 


(. Supposing you had whistled at 400 feet would there have been 


time to prevent the collision? 

‘here is time for me to stop my own train. 

nswer the question. Would there have been time to stop 
ngine in 300 feet or 400 feet ? 

Yes, sir; time to stop my own if I gave it at 400 feet. 

) 


' 


‘ou say you shut off steam; you shut off at the time yeu blew 
the whistle? 

Yes. sir: shut off steam and reversed the engine. 

That is the time you blew the whistle ? 

Yes, sir 


3—d12 


98 THE MISSOURI PACIFIC RAILWAY COMPANY 


Q. You blew the whistle and shut off steam all about the same 
time? 

A. Yes, sir. 

Q. That is about as you stated—you blew the whistle about two 
or three seconds before the collision ? 

A. Yes, sir. 

Q. Was there any brakes applfed by you? 

A. I could not tell that. 

®. You don’t know. 

A. No, sir. 

Q. Would you have noticed it had there been; would there have 
been any indication on the engine; could you have noticed from 
your position there where you were as engineer if brakes had been 
applied ? 

A. Going so slow I suppose I could. 

Q. Is it not always the case they can tell when brakes are applied 
by stoppage of the wheels or check on them ? 

A. According to what engine you have got. 

Q. Could you have on that engine when the brakes were applied, 
if there had been any ’ 

A. Yes, sir. 

Q.’ You could have told on that engine‘ 
\. Yes, sir; could have told on any engine. 

Q. Can you say then whether there was any applied? 
\ 
‘ 


we 
ae 


; 


I could not say. 
. Mr. Reiley was in the cab with you? 

A. Yes, sir. 

Q. Did he say anything to you before the collision—speak to you 
about it? 

A. Not that I can recollect of. 
86 Q. You say he said nothing to you then? 
A. Not that I can remember. 

©. Did he make use of this remark: Better look out and whistle ? 

A. No, sir. 

Q. Anything of that kind? 

A. Nothing that I know of. 

Q. You never heard any remark about the approach of the en- 
gine ? 

A. The only remark that was made in the cab was just before | 
reversed. I says: Riley, we are going to get it in good shape this 
time. That is all I heard. 

Q. What did you mean by you were going to get it in good shape 
this time ? 

A. 166 was going to give it to her. 

Q. You staid in there? 

A. Yes, sir; of course. 

Q. The engineer on the other train jumped out? 

A. Yes, sir; I believe he did. 

Q. You were not expecting much danger then by staying in there 
then. If youhad apprehended danger you would have jumped out? 

A. A man would be fvuolish to stay in danger. 


—— 
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(1). A man would be foolish to stay In danger if he ex pected dan- 
ger to himself? 

A Yes, sir. 

(). What direction were you looking after you first saw them, when 
you were Coming up the track a quarter of a mile east of there ? 
\. Keeping a lookout for 166. 
() Lookin: west in the direction of 166. 


5 
, 


A. Looking that Way : muess SO ; looking that way most of tne 


). Were you looking in their direction ? 

A. I might have turned around, I suppose; I could not say. 
LJ. Part of the time, the , YOu were looking west, towards 166? 
A. Ye Ss, sIr. 

(). Which way was the fireman look} 

A. I could not tell. 

(). Was 166 in plain view all the time from the time you first saw 
her in view; never out of sight 

\. Yes, sir. 

(). Was there any of your crew or any person ahead for the pur- 
pose of turning the switch or giving a signal ? 

A. Not that | know of; two men staid behind. 
~. Was there any body behind you for the purpose of riving ra 


— 


Siggllai . 
A No. sir. 
©. Mr. Waggener asked you about the duties of a fireman; did 
you state in answer to his question the duties in the order named ; 
that is, the first, second, and so on? You stated that to keep the en- 
gine bot—started out by saying to oil and break coal. His duties 
are in the order named, are they ‘ 
A. His duties, when he is not doing them, is watching for signals 


; 


(). It would not be very easy to run an engine without keeping a 


(. You say you usually put in three or four shovels of coal ; 1s it 
not necessary sometimes to break the lumps with a hammer of some 


_ y < sir: vou have rol LO break the coal. 


(). When you speak of looking out for signals you mean from 


men connected with the train ? 
Vhen he is not doing that he is looking out for signals sitting 


ay 


\ 
1% z= 
ip wuere 


S 4 Redirect examination: 


©. Mr. Tomlinson asked you if the whistle was blown at Union 
street. I will get you to state if 166 was moving towards you until 


a 
* 


when you crossed Union street—if he left the side track at that time 
and started down. 

A That | could not Say. 

Q. Is it or not a frequent occurrence to you—engines on tracks 
and in the yards LO meet—work1i there t 


1g 
Dae 
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A. Yes, sir; meet there everywhere. 

Q. What do you say? 

A. Yes, sir; meet them everywhere in the yard. 

Q. Is it your custom to stop your engine and get out and go up 
and ascertain what the other engine is going to do? 


Oj jected to. 


Q. Did you blow the whistle as soon as the danger became appar- 
ent to you ? 

A. Yes, sil 

. Did you reverse your engine to give the engine a backward 
motion as soon as the danger became apparent ? 

A. Y es, sir 

Q. Previous to that time did you or not see any indication of 
danger previous to the time you blew the whistle and reversed the 
engine ? 

A. Yes, sir. 

Q. How long before? 

A. Might have been 2 or 3 seconds. 

m4 W h: at did you then do as soon as this became apparent to you ? 

Blew the whistle and reversed her is all I could do. 

" At that time did you see any of the employees—I mean the 
fireman or engineer on 166? 

A. I saw the engineer afterwards. 

Q. In which direction was he looking ? 

A. Jumped down the bank the last time I saw him. 

Q. The first time you saw him on the engine? 

A. I did not see him. 

Q. That is the first or last time you saw him? 

A. The first time I saw him after they came together we was 
standing on the deck of the engine. 

Q. Previous to the time that 166 ran into you, you saw him jump- 
ing down the bank just before the collision or at the time of the col- 
lision ? 

At the time of the collision. 


Recross-examination: 


Q. You say you acted as soon as the danger became apparent to 
you? 

A. Yes, sIr. 

Q. You did not already state to this man, Billy, we are in for 
now or something to that effect?’ Had not the danger become ap- 
parent to you before you expressed the idea to your companion ‘ 

A. No, sir. 

Q. You were advancing towards him constantly, were you ? 

A. Yes, sir. 

@. You could have blown the whistle at 500 or 600 or 200 feet— 
you did not blow until you got within 200, and two or three seconds 
after you blew the collision took place ? 

A. Yes, sir. 
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(. You say you did everything that was necessary as soon as the 


y 


danger became apparent to you—is that your judgment 
A. My engine was going slow. 
Q. Is that your judgment about it as soon as the danger became 
apparent ¢ | 7 
A. 100 feet I blew the whistl 
55 (). Is that your judgment about 11 
A. Yes, sir; that is my judgment about it. 
(). Would you have done it, if you had to do it over again, what 
you did do—delay as long as you did’ 
A. I don’t know. As one engine keeps working up they worked 
back and forward: as he went up | went up; that 1s the way we had 


*; 


tO work 
\) Would you repeat that same thi boer again with your pres- 


ent experience ‘ 
A. I don’t know: I could not t 


tt dire cL eXamination 


@. I will ask you, Mr. Bergen—Mr. Fenlon says you could have 


+ 
] i ] = j >) —— 4 . | . nteo & » Dae . : 
blown tne whistie at 2UU leet—what Is t! ii SSiLy IOF VIOW LY the 
. ) 
whistle and giving that signal excep yer 1s apparent 
t | know 


av that itisa req us nt occurrence tor engines to work LO 


7 
¢ al sd 
| fr ‘ek ? 
und iro on the same track 
4 4 = . . on | he | } i. : - 
A. Yes, sir: as one engine gives t! rack the other takes it. . 


(). Fills it up? 
Y es. sir 


; ; ' 
(). In that way you carry on the business of switching cars back 


Cuas. WICKHAM, sworn, testified on behalf of defendant as follows: 


| rect examination: 


\) Where did you reside on the llth of l‘ebruary, LSd52 7 
A. Atchison, Kansas. 

®. What business were you then engaged in‘ 
A. General yard-master for the Missouri Pacific. 
(J. Do you remem ber the circumstances OT the collision of two ¢ li- 
es, 166 and 154? 

A. I do; yes, sir. 

() Where were you at the time of that collision ° 
\. | was just west of Union street. 

). West of Union street—how far west 

A. About 50 or 100 feet, I guess. 

(). How far west of Union street did this collision occur? 
\. About 800 feet. 

). At the time engine 154 was moving west what was it drawing ? 
A. Had some coai—I don’t know exactly the number of cars—12 


a 
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(). It was headed west ? 

A. Yes, sir. 

@. Did you notice the engine as it crossed Union street going 
west ? | 


A. I did not notice the engine particularly—lI was right at the 
train. 

Q. How far did you stand from the train as it crossed Union 
street ? ' 

A. Ten or 12 feet. 

(). For what purpose did you get off the train ? 

A. Got off to go and look at the side track to see what room there 

(. Did you then walk west? 

A. Yes, sir. 

. Could you tell from comparison between your walking and 
the speed of the train about how fast the train was moving at the 
time it crossed Union street ? 

A. I could tell very near. 

(). How fast was it moving? 

A. Three to five miles an hour. 
89 Q. What is the usual speed of a train in the yard switeh- 
ing cars to and fro and making up trains 

A. Four to six miles an hour. 

(). At that time, as you crossed Union street going west, did you 
see engine 166? 

A. Yes, sir. 

@. Where was that at the time 154 crossed Union str 

A. Up about the shop. 

Q. What were they doing up there? 

A. Switching some cars, I think ; standing still at the time. 

Q. How far were they at the time 154 crossed Unton street; what 
was the distance between the two engines at the time you saw them 
standing still up there ? 

A. About 1,000 feet, I guess. 

©. About 1,000 feet at the time 154 crossed Union street ? 

A. Yes, sir. 

Q. 1 understand you to state the collision took place about 800 
feet west of Union street ? 

A. About 800 feet west of Union street. 

@. How far was engine 166 west of Union street at the time 154 
crossed Union street going west; how far west of Union street, was 
engine 166? 

A. I could not give an accurate estimate. 

Q. Was it east or west of the bridge? 

A. West of the bridge. 

Q. Standing still? 

A. Apparently so, I should judge. 

Q. State whether or not the speed of 154 increased or decreased 
‘om the time it crossed Union street up to the time of the collision ? 
A. He had his engine shut off; she was not working steam and 
naturally decreased. : 


7 | 
‘ 


f 


— 
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©. Could you tell by sign or movement the steam was shut off? 
A. | could tell by the movement of the train. 
(). At the time of crossing Union street — engine 154, you say you 


‘; 


were 100 feet west of Union street 
A. 50 or 100 feet. 
(). Were you standing still ? 
A. | was walking west. 
(. At that time did you see any indication of a collision ? 
A. No, sir; I did not. 
Q. How long after that was it before you saw 166 coming down 
A. I did not notice it until the whistle blew. 
(). In which direction were you looking at the time he blew the 
whistle ? 
A. Walking up towards the switch to throw the switch to put the 
cars on the side track ? 
(. Were you walking along with the movement of the train as it 
went west ? 
A. Yes, sir. 
(). Whe n a blew the whistle was it a danger signal he gave ? 
A. Yes 
Q. W beat did you then discover with reference to the position of 
166; how far apart were they t 
A. I should judge they were about two or three car lengths apart. 
() What was the speed of 154 at the time the whistle was blown? 
A. I did not think she was moving at all; she was barely mov- 
ing, that is all. 
(). What was the speed of 1866 ? 
A. I could not say. 


} 


®. Why‘ 
A. | was too far away to tell the speed of her. 
90 (). It was coming towards you? 


A. Yes, sir 

Q. What was the speed of 166 as compared with 154, without 
giving an estimate of the speed 166 was moving [at]; was it moving 
faster or slower ? 

A. 166 was moving very much faster than 154. 

(). At the time the whistle was blown do you know whether the 
engine Was reversed * ¢ 

A. 154—I1 don’t know, I am sure. 

(). Thate sngine was then west of you ” 
Yes 
LJ. “ely a west ¢ 
A. I could not say exactly. 
(). Some eomnhiien ible distance ? 
Yes 
(). Was ns ‘e rear end of the train near to where you were” 
A. Very near; yes, sir. 
©. How far were you from the cars at the time the whistle was 
blown—the cars being drawn by 154? 

A. Not over 10 feet. 

(. The cars were then moving past you ° 


, 
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A. Yes, sir. id 

Q. At that time, you say, when the collision took place, 154 and 
that train was bare ly mov > tog if they were moving at all? 

They were barely moving; I don’t think they were moving. 

Q. What injury, if anything, was done to 154 at that time ? 

A. No injury to 154. 

Q. What was the injury to 166: what condition did you find that 
in after the collision % 

A. I went right up there before they got Mackey out, and she was x : 
pretty badly jammed up. The smoke-stack and head-light and bell 


frame and front end were knocked in. +e 
Q. A flat car up on it? 
A. Flat car lay on top of the deck of 166. 
Cross-examination : 
Q. Are you still in the employ of the Missouri Pacific road ? 
A. Yes, sir. 
Q. What position ? 
A. I am a conductor on the division of the Atchison section. 
Q. At this particular time you were yard-master ? 
A. Yes, sir. 
Q. Did vou have any control over this moving train on this side? 
A. Yes, sir. 
. ‘ 


Q. Had you directed 154 to go west ? 
A. I gave them instructions that morning to go up on the repair 
track and switch out the cars. o 
Q. At the time they were moving up there with those cars were 
they moving under your direction when they were taking up those 
coal cars with 154? 
A. They were moving under direction; I was going—— 
Q. Were they moving under your instructions and directions? 
A. I don’t know as they were; the foreman was there. 
Q. You did not give them any particular instructions that morn- 
ing; whatever instructions they had was from their foreman ? 
A. Yes,sir; I had given the foreman instructions to take the cars 
up and put them in on the side track—to put them out of the way. 
(). In order to put them on the side track they had to advance 
up in that neighborhood t 
A. Yes, sir. 
9] Q. What side track did you instruct them to put them on? a Ri 
A. Not any particular side track. 
®. That was for the foreman to direct, any specific track ? 
A. Yes, sir. I don’t know as he did. 
Q. You stated that you gave them directions to do something up 
there? 
A. Yes, sir; I had that morning. 
Q. They were working the yard they were accustomed to work in? 
A. Yes, sir. 
Q. Generally known by the employees in the neighborhood they 
were there ? 
A. Yes, sir. 
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(. You say there is a straight track for about the distance of one 
thousand feet between the two trains when you first saw them ? 

A. Yes, s 

(J. Lo4 bt plainly see 166 ahead.- “any person on the locomo- 
tive watching? 

A. Yes, sirz 166 could plainly see anybody on 154 if they were 
looking in tha lirection. 

Q. From your location which you oecupied, your first impression 
is 154 was not moving at all? 

A. No, sir; I did not think 154 was moving atall. If she was, 
she was barely moving. I don’t think she was moving at all. 
). You don’t think she was moving at all? 

A. No. Sir. 

®. You are not satisfied from the testimony of other people. Your 
testimo Hy would be. according LO your sigh! ful the time, it was sta- 
tionary 

mod should judge, from t the best of my knowledge, they were about 
at a standstill. 
Q. You say it slackened speed from the time you first saw it up to 
the time of the collision ? 

A. Yes, sir; about Union street. 
lad the steam been shut off? 


+) 


). Did you hear the engineer’s statement—he did not shut off 
steam until he whistled? 
A. | was here. I did not pay much attention to his statement at 


(). You saw him shut off steam at Union street? 
A. From the movement of the train he had shut off steam. 
(). from the movement you judged he had shut off steam ? 


A. A a rson accustomed to that business can tell pretty quick 
al ine 1s working steam or not 

(). Had : you any experience running an engine? 

A. | have had some eX pr rience in the locomotive department, yes, 


(). How is the grade at the point where the collision occurred ? 
A. At that time where the engine was, was about on a level: 
take it from where engine 166 was down to the collision, is duwn 
hill; comes down a little from Union street; for about 700 feet 1s 
about Ol a leve i, Or Ii arly st). 
(). How far above the switching place on this side track had 154 
gone al the time of the collision—had all the cars passed SO they 
could be backed Ot} the siding 


| 
A. No, Sir ; had not all hes I] Over veal 


iF Lio much did | eV lac k of puttl or t] em all over ? 
as la ear length or two. 


@. Do you knew whether there was any haste of getting up there 
before L6O6 rol down in orc r to get back on the siding ? 

A. No, sir; they were not making any haste ; they were just east 
far enough at Union street; the way the grade was the train would 
reach up there. 


l4—512 
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92 A. L. SPALDING, sworn, testified on behalf of defendant as 
follows: r 
Direct examination : 
Q. Do you remember the circumstance of these two engines hav- 
ing a collision on February 11th, 1882” ® 
A. Yes, s! 
Q. At the time of the collision or shortly before. State if you were 
up there in the yard. ; 
I was an employee on the train engine 104. 
Q. Were you on the ground ? a 
A. Yes, sir. 
Q. Which side of Union street ? 
A. A little west of Union street. 
Q. How near Wickham ? 
A. I think Wickham was about the scale-house when we were 
going along up, I think, but followed along west. I could not state 
how close he was at the time. 
Q. How far west of Union street were you at the time of the col- 
lision ? 
A. Mess the seale-track or side track. 
Q. That would be about how many feet? 
A. 292 from the center of Union street. 


@. You have measured that ? 

A. No, sir; I got it from the company; I did not measure it; | got 
it from the measures in the yard that Mr. Talmage as civil engineer 
measured. 

Q. Now at the time cna 154 crossed Union street, did you notice 
engine 166 yet? 

A. I noticed an engine switching up there, about the repair tracks, 
when our train passed in. 

Q. Which side of the bridge? 

A. They were passing to and fro across the bridge in the repair 
tracks. 

@. About how far from Union street ? 

A. It is about a thousand feet from Union street. up to that—that 
is, — the center of Union street up it is about 1,150 feet to the three- 
throw switch they were using. 

(). The track that 166 was using ? 

‘ cad 

A. Yes, sir. 

Q. At the time engine 154 crossed Union street, or the train crossed 
Union street, how far were the, across ? 

A. We had thirteen cars of coal; I was on the rear of the train ; the 
train all passed up over Union street; I got off then at the three- 
throw switch. 

Q. Did you step off while in motion? 

A. Yes, sir. 

Q. How fast was the train moving while you stepped off? 

A. Very slow; I don’t think to exceed two miles an hour. 

Q. You step ped off the train and walked up with the train ? 


a  . 
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A, No, Sir: | stepped off the train just as we passed the three-throw 
switch in order to throw that switch. 
(). How far did the cars go beyond the three-throw switch before 
the collision. What Was the distance between the rear end of your 
train and the three-throw switch at.the time of the collision ? 

A. We were aiming to get in off the main track on the split-switch ; 
it would make about one hundred and forty feet. 
(). You got off there for the purpose of throwing the three-throw 
switch and allow them to enter ? 

A. Yes, sir; got off at the split-switch 

\) Was that part of your duty 

Jeo A. Yes, sir 


. He got off at the split-switch and vou at the three-throw 


. 


here at that time? 


Yes, sir 
(). Magee was foreman of the crew ? 
A. Yes, sir. 
(). Did you hear a whistle blown after you got off? 
\ Just As | jumped ott he blew the whist 


ust as you jumped off? 


J 

Y es, Sir. 
(). How soon after that was the collision ? 

A. The distance between where I got off and up to this split- 


f 


switen 
(). That would be about how many feet 
A. 140 feet. 
(). After the whistle was blown and before the collision ? 
A. Yes, sir. 
. Now immediately after you juinped off—after you heard the 


whistle blown—did you see 166? 
\. Yes, sir; I saw her there before I got ofl 
\) What was she doing at the time you got ol ? 
A. Thev were switching above there; — | got off they were mov- 


At the time you got off? 
Y es, sir. 
\bout how fast ? 
\. I could not tell; they were directly forward of me. 
() You could not tell by the motion of the train ? 

A. No, sir. | 

(J. ATter you jumped off the whistle was blown and engine 154 
moved about 140 feet ” 

A. Yes, sir. 

(). Then the collision took place ? 

A. Yes, sir. 

(). At the time of the collision about how fast was engine 154 
moving, if at all? 

A. They were moving very slow. 

(. What is the usual speed in handling a train up and down the 


6 : : ¢ 
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A. It is various; we go according to the city ordinances; we 
move, maybe, say, from the rate of one to five miles an hour. 

Q. Was 13 cars of coal a heavy or light train? 

A. Very heavily laden train. 

Q. What is the condition of the grade | from 10th street to Union 
street—up or down grade? 

A. Up grade from 10th to Union street. 

Q. What is the condition of the grade from Union street to the 
point of collision ? 

A. It is a little up, but a very little. ; 


- 
Cross-examination : 
Q. You are still in the employment of the Missouri Pacific road ? 
A. Yes, sir. 
Q. Were you subpcened to come here to court ? 
A. Yes, sir. 
Q. Who served the subpceena ? 
A. The train-master. 
Q. He just ordere % you to come here ? 
A. Yes, si 
94 @. It was al a subpcena from the court; just an order? 
A. I was subpcenaed on the trial and the subpeena was sent 
to him, and he informed me in regard to the subpcena on account of 


tv being subject to his orders. 

®. You say Mn reference to this speed you went according to the 
city ordinances ‘ 

As a general thing, in passing through the city limits. 

Q. Was this i in the city limits where this collision took place ? 

A. I did not know the extent of the city limits at that time. 

Q. Don’t you know it was outside? 

A. I could not state positively whether it was outside or not. 

Q. How soon after the whistle you heard was the collision ? 

A. After I heard the whistle I suppose it must have been about 5 
or 7 seconds, probably. 

Q. How many feet were you away from the actual spot of the col- 
lision between the two engines? Where were .you standing—how 
far away from them ? 

A. Well, I was about this three-throw switch. It is about 670 
feet. 

@. You were 670 feet—about that? 

A. Well, I can get at it [in] a little better shape. It is 190 feet 
from the three-throw switch, where I was standing, to the east end 
of the bridge, and it was about two car le ngths east of this bridge, 
which would make it about 60 feet less. ae 

Q. When you jumped off the car for the purpose of turning the 
switch was the whistle blown? 7 

A. Not until after I got off the car. 

Q. Did you calculate at the time—did you think at the moment 
of the occurrence—as to how many seconds occurred between the 
collision and the whistle? 
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A. Yes, sir; immediately. | 

Q. I understand you to say you were on the rear of the cars when 
you got off? 

A. Yes, sir. 

Redirect examination : 

Q. Was it or not a frequent occurrence to meet trains on the same 
track and engines in switching to and fro in the yards? 

A. Yes, sir. 

Q. How frequently; every day, was that? 

A. Very frequently passing through the yards, because the trains . 
went out on the Eastern Division and had to pass through the yards 
in order to take their train out. 

Q. These two engines, 166 and 154, met frequently on the track in 
making up of trains and moving cars to and fro in the yard? 

A. Yes, sir; frequently. 

Recross-examination : 

Q. Was there any other train du orexpected there at that time— 
any freight or passenger train—regular ones ? 

A. That I could not answer, because I just came here then, and I 
wus not familiar with the time-card. 


CHas. WICKHAM recalled on behalf of defendant: ; 


‘ 


Q. What change, if any, has been made in the main track or 
side track between the bridge and Union street since this accident ? 
A. There has been no change in the main track. 
©. What change has been made in the side track ? 

A. Nochange made in that switch leading off the main track to 
the three-throw switch. 

(). Has the scale-track been changed ? 

A. No, sir. | 

(). That is in the same condition ‘ 

A. Yes, sir. 

(. The main track in thesame condition ? 

A. Yes, sir. 

Q. The bridge in the same condition and in the same place ? 

A. Yes, sir. 

Q. Union street in the same place ? 

A. Yes, sir. 


96 Cross-examination: 


; 


Q. You say the switch has been moved west? 

A. The scale-track switch has been changed; put farther west. 
There is a split-switch there in the place. 

@. You say it has been moved further west ? 

A. Yes, sir; I think about four feet. I don’t know for certain 
whether it is or not. 

Q. It is substantially in the same place it was? 

A. Yes, sir. 

Q. Does that connect with the main line—the switch you refer to? 
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A. Yes, sir. 
\). Is there any other switch between Union di pot and the place— 
any other switch been chang d? 


A. No, sir 
(). Any other track been changed ? 


‘ I 
‘ . , " .4 | . 11; . ine ’ . 41 . ’ . 
and rrounas where the collision Occur» j i nout objection irom 


rea? . . , . ’ . 
he jury on requestol defendant. was permitted to view the tracks 


ther party. 

And the above and foregoing was all the evidence introduced on 
the trial of the said case 

And thi reupon the said defendant dt ily asked the court to rive LO 
the jury the following instructions, to wit 


[Instructions Asked for by Di ti 
in the District Court of Atchison County, State of Kansas. 
Patrick MAcKEY, Plaintiff, 


is. 


THe Missourtr Paciric Rainway Company. Defendant. 


1. The jury are instructed that the burden of proof is upon the 
plaintilf, and unless he has established hisr oht Lo recover by a pre- 
ponderance of evidence they will return a verdict for the defendant 

Refused and exe pted LO 

D. M, SRTIN, 
Lrst trict Judge 


2. The jury are instructed that if the plaintiff failed to exercis 
reasonable and ordinary care to avoid the injury complained of ies Vv 
will return a verdict for the defendant 

Refused and excepted { 

D. MARTIN, 
District Judge. 


ti jury are instructed that if upon the whole evidence they 
fin dt at the negligence and want of ordinary care upon the part of 
the sls intiff contributed directly or proximately to the injury com- 
plained of they will return a general verdict for the defendant. 
Refused and excepted LO. 
D. MARTIN, 
District Judge.. 


The jury are instructed that negligt nee is not to be presumed, 
but must be prover n, apd the plaintiff cannot recover on the ground 
of negli ctor mismanagement oft co-e mplove es unless he has shown 
by | preponderance of the evidences that the employees, or 
some of them, failed to exercise that degree of care and dili- 
gence which prudent persons would ordinarily exercise under 
like circumstances. 
Refused and excepted to. 


‘) 


D. MARTIN, 
District Judge. 
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6. The jury are instructed that if they find from the evidence that 
the plaintiff and defendant were mutually in fault, or, in other 
words, if they find that negligence of the same nature in each party 
co-operated to produce the injury, the party sustaining the loss is 
without remedy. 

Rufused and excepted to. 
D. MARTIN, 

District Judge. 


7. If the plaintiff, by the exercise of ordinary care, might have 
avoided the injury complained of he cannot recover herein. 
Refused and excepted to. 
D. MARTIN, 
District Judge 


8. The fact alone that said plaintiff was injured is not sufficient 
to prove negligence on the part of the defendant or any of its em- 
ployees, and if plaintiff has shown no negligence except such as 
may be inferred from the fact that he was injured the jury will find 
for the defendant. 7 

Refused and excepted to. 

D. MARTIN, 
District Judge. 


9. The jury are instructed that to authorize a verdict for the plaintiff 
they must be satisfied from the evidence that the alleged injury was 
caused by the culpable negligence of the defendant and w ithout 
fault or negligence proximately contributing thereto on the part of 
the plaintiff. 

Refused and excepted to. 

D. MARTIN, 
lnrstrict Judge. 


11. If the defendant was g lilty of ni oligence, vet if the plaintiff, 


‘ 


— 


by the exercise of ordinary care, could have prevented the injury 
complained of and did not exercise such care, he cannot recover. 
Refused and excepted te. 
D. MARTIN. 
District Judae. 


12. The plaintiff was bound to exercise such care and prudence 
as was commensurate with the danger of the employment in which 
he was engaged, and if you find that, at the time of the injury com- 
plained of, the plaintiff was not exercising such care and prud nce 
as was commensurate with the danger Ineide nt to the employment 


or by the exercise of such care and prudence he could have avoided 
the injury, then he cannot recover in this action. 


Refused and excepted to. 


D. MARTIN, 
District Judge. 
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K 


, 


». If the employment that plaint:ff was engaged in was attended 
with danger the plaintiff, by engaging In such« mployment, assumed 
the hazards and ordinary perils incident to it, and if the injury was 
the result of an ordinary peril of such service he cannot recover 
herein 

Refused and excepted to 

D. MARTIN, 
Tratriet Juda , 
lo. The jury are instructed that under the evidence and the 
pleadings in this case the plaintiff cannot recover, and they will re- 
turna general verdict for the defendant 
Refused and « xcepted LO. 
D. MARTIN, 

District Judge. 
98 16. And the jury are further instructed. that if they find 
from the evidence that any of thi inployees were @ulity 
of negligence, which contributed to the urv complained of, yet 
plaintiff cannot recover if it appears from the evidence that the 
carelessness or negligence of the plaintiff contributed directly, in 

whole or part, to bring upon hims | ury complained of. 

Refused and « X Cpu d to 

D. MARTIN, 
District Juda: 

LS. ‘Ths ury are instru ted that to entit Lone plaintiff to recover 
Ol} ait rou d of nealior ih or mismanacemetil of any co emplovee 
of the defendant they must find from t vidence that there was 
neglige! or mismanagement In fact, and it devolves on the plain- 
LliT tO A hrm itive a and by a pre] | ince of the evidence 
Wl Su eligen OF mismana existed, anid th ire 
not to ime it did exist from the mer hat plaintiff was In- 

red at t time or under the cireut claimed in his peti- 
LION 

Refused d excepted to 

D. MARTIN, 

19. Tl irv are instructed that if th i from the evidence 
that the plaintiff by his own carelessness or negligence, directly or 
indirect! ontributed, In whole or in pat ring upon himself 
the injuries from which he claims to hav stained damages, then 
he cannot recover 

Refused and excepted to. 

D>. MARTIN, 
Thstrict Juda 

20. The jury are instructed that the term mismanagement or neg- 
ligence of the defendant’s agents, engineer, or other employee in 
order LO rendet defendant hable for dd imMaves done LO plaintiff does 

lo—vl?2 
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not mean that a mere failure of any such employee to exercise ex- 
traordinary diligence or that slight diligence only would be suffi- 
cient to demand at the hands of the jury a verdict for the plain- 
tiff. 
Refused and excepted to 
D. MARTIN, 
District Judge 


21. The jury are further instructed that if they find from the ev1- 
dence that the defendant and its employees in the management of 
its trains, cars, and engine at the time and under all the cireum- 
stances exercised ordinary care, then de fe — ant is pot liable to plain- 
tiff for any claimed damages and the jury will return a verdict for 
the defendant. 

Refused and excepted to. 

D. MARTIN, 
District Judge. 

22. The jury are further instructed that the law presumes that 
every adult is endowed with sufficient reason to enable him to ex- 
ercise ordinary prudence and care, and the law demands that every 
such person will employ reasonable means to foresee and prevent in- 
jury, andif the jury find from the evidence that the plaintiff knew, 
or should by the exercise of ordinary care and prudence in the use 
of eyes and faculties have seen or ascertained, that there would 
probably be a collision between said two engines, and that by the 
exercise of ordinary care and prudence he would have prevented 
the same, but failed to exercise such precaution, then such act of 
plaintiff would so far contribute to the injury complained of as to 
prevent a recovery herein. 

Refused and excepted to. 

D. MARTIN, 
District Judge. 


99 23. If the jury find from the evidence that plaintiff, by the 

exercise of ordinary care, could have avoided the alleged in- 
jury to himself, and failed to exercise such care, and was guilty of 
ordinary negligence contributing directly to the injury, then this 
would defeat his recovery herein, and the jury will find for de- 
fendant. 3 

Refused and excepted to. 
D. MARTIN, 
District Judge. 


24. The jury are instructed that if they find from the evidence 
that plaintiff by his own carelessness and negligence directly con- 
tributed in whole or in part to bring upon himself the injuries com- 
plained of, then plaintiff cannot recover. 


Refused and excepted to. 


D. MARTIN, 
District Judye. 
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20. Lhe jury are instructed that if th hind from the evidence 
that plaintiff entered defendant’s employment as a fireman, this 
Was ali implied assurance to defendant that it plaintiff) poss ssed 
the I’ Quisitl skill LO do and py rform thie WOrkK the col pany Wil 
done, alia if had thie right LO presume tI AL In taking such f 


ment plaintifl assumed all ordinary hazards arising from the per- 
ioOrmMmances oft the dutis ~ of his volunt ary engagement as hire man, and 


} * ; ° } “ 
plaintl i, 1n the performance of his duties. was required LO exercise 
+} , Ormieg Ts © i — 77 ) ‘ ' I , Baek : } ‘ +} ’ 
Line SAME CUTre Ali Vigliance to avoid , Y Injured as tha utc- 


manded of defendant to prevent mnyurn 


Leluss d and excepted LO. 


D. MARTIN, 
District Judge. 


26. ‘The jury are instructed that if they find from the evidence 


that the want of ee care on the part Ol the plaintiff In any 
degree contributed to the injury complained of the plaintiff cannot 
i > ' ‘ 
* = ( | a) | excel pted | 
D. MARTIN, 
I ist) “ot cds qe 
27. ‘The jury are instructed that if they find from the evidence 


that plaintiff ought, in the exercise of ordinary care and caution, 
to have seen the dang r and avoided it, and his omission to do so 

\ itributed,in whole or in part, to the injury complained of, 
then i Wis oulity of such negligence as will prevent il recovery 
in this action, even though the jury may further find from the 
evidence that the co-employees of plaintiff, servants of defendant, 
by their negligence contributed directly in part to the injury com- 


Refused and excepted LO. 
D. MARTIN, 
District Judge. 


28. The jury are instructed that if they find from the evidence 
that plaintiff was employed as fireman of engine No. 166, and that 

ch it was part of his duty t o look out for signals and for ob- 
structions on the track in the direction his engine was moving, and 
did not look out for such obstructions, and by the exercise of reason- 
uble and ordinary cure would have seenhh engine enqune No. Lo4, and 
oht by the exercise of reasonable and ordinary care have checked 
the speed of his engine in time to have prevented a collision, and 


did not exercise such reasonable and ordinary cure, In consequence 
of which he was injured, he cannot recover herein. 


(>t) 


Refused and excepted LO. 


D. MARTIN, 
District Judge. 


LOO 20. In order for the plaintiff to recover it is not sufficient 
for him to establish that he was injured by or through the 


ne 
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negligence of defendant, its officers or employes, but such recovery, 
if any, must be based solely upon the specific acts of negligence al- 
leged and set forth in the petition, and such allegations of negligence 
must be established by the plaintiff by the weight or gh om cog r- 
ance of the evidence ; otherwise your verdict should be for the de- 
fendant. 
Refused and excepted to. 
D. MARTIN, 
District Judge. 


30. The jury are instructed that the question in this case is not 
whether one party is guilty of greater negligence con aspen. the 
injury than theother. It is not the duty of thé jury to compare 
the negligence of any of the surployere of the de fendi int with the 
negligence, if any, « of the plaintiff, for if the plaintiff wi is guilty of 
ordinary negligence, which contributed directly, in whole or in part, 
to the injury complained of, he cannot recover herein, even if the 
jury should find from the evidence = it the agents, servants, or em- 
ployees of the defendant were fu iit VY O01 es pres ' 
tributing directly to the injury saaielah d of. 

Refused and excepted to. 

D. MARTIN, 
District Judge | 


The jury are instructed that if they find from the evidence 
that the defendant or any of its agents or employees were guilty of 
negligence which contributed to the injury, and that the | laintiff 
by the exercise of ordinary care under the circumstances might 
have avoided the consequence of such negligence, but did not, the 
case is one of mutual fault and the law will neither cast all the conse- 
quence upon the defendant nor will it attempt any apportionment 
thereof. 

Refused and excepted to. 


— 


D. MARTIN, 
District Judge. 


34. The jury are instructed that if they find from the evidence 
that plaintiff, as fireman, was under the immediate control and 
direction of the engineer in charge of the engine on which plaintiff 
was engaged at the time of the injury, and that the failure of each 
said engineer and plaintiff to exercise reasonable and ordinary care 
to prevent the injury complained of was the cause of the i Injury, 
then the plaintiff cannot recover,and your verdict should be for the 
defendant. 

Refused and excepted to. 

D. MARTIN, 
lhstrict Judge. 


35. The jury are instructed that if they find from the evidence 
that said plaintiff, as fireman, and the engineer on engine No. 166 
were in the proper discharge of their duties jointly responsible for 
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’ ~vV. € ¥ ’ : : ] | t 4] . ~- y 
the MNanagement oO! said engine, ana Lieut «Line service of] each was 
necessary for the proper Op ration thereof, then thev were so far 


+ 


- = ‘f } _. } } ' } , . . 
ientined with each other that anv nevciler or mismanagement of 


cis 

if} ,* +r yy sat | " - 2 | | e* ‘ ‘ se , i] . ' <r 
either contributing directiv, In whole ol lb PUarb, LO Lue LNIJUPrY COM- 
} } } . | } } } , | . 
piained of would be a bar to the plaintill's rnt to recover herein. 


‘ | . ; . . , me 1 “non ‘ = ; c 
“na In that event vour verdict snouid by rine defendant. 


‘ 


D. MARTIN, 
District Judge. 


’ ’ ? 
LO] 36. The jurv are instructed t this ease there Is no 
Y , 
e¢,\ rerice Ol anv wanton or Willu : rence on tne Dart oO} 
] ] ’ ‘7 , , ‘ ‘| ' 1] ‘ ’ ’ +] | " 1 +4 | ’ 
Like tit ( trill f 11) ' ()i tif iCLiOW=S' ‘J [if piano aiid li 
2 J P : a 
th) ul ki Trom the evidences thy the - nv want ol ordinary 
Chr Vi (] - (YT. Oy) thy ein | ntifi iT ibuth iF 
‘ ” ; ’ . i — - . | ] ‘ ’ Ji : iil ‘ 1} riwtl Piign } 
} | , , | . | {7 
W iit n part to thr Injury comp! Lne plalntliti cannot 
, . } ee am. a < 
recover, and your verdict should be for the detendant 


D. MARTIN, 
District Judq 


| j ( ury are nstructed Loa ij rot) thy eVicdence 
| . a > 7 | sf s | | + ; 1 
th vence of the plaintill co! r} vith that of any other 
' ; ’ +} ’ tS ‘ , ’ cy ’ ' F lea) 
' ii} , s Piatt tia ; ii ri i ; icy (ji ij tiat ppiadili- 
; 
; ) ' } 
. 4 ‘ ‘+ ‘ , . " . ; 
~ ric] Llik CHahvO re \ ,t6 eraict Ssnould 
, : Wel. 
i) ] | (tii 
DP of we 
iy - i ] i rut Lo) 
UD. MARTIN 
y J 
) ef f / gig 
~ i} be ’ ' 7 ua t i 4 ’ ’ ' 1) I 7 ar 
e i i + > il il stray ti ‘ <&4 ~- mIicCiuded \ Lilt 
7. ‘ , ; | " , t r} _% a P * - ryoii? “% . | 
«i CM al iis i iiis se I iil nad Ca fe CLISPUuLe aaly Thi 
, : y 7 
aAdmMIILLed | Lis poe ILLO]) 
4 } 
Refused and excepted to 
- 
. \ rr . 
Uv. MARTIN. 
istrict Judae. 
4) ’ — .% +, ' } ] . aa , . ‘ - ) 
ede Lit ry aT INSLTUCLeaU that . : ist Frey Upon Arie 
. ; ’ : ; } 
s pound DV the case made D\ his pet | nNavIngG alleged thi 
} } | | elioen which hy, ,y? 4 ; ar | tT y* ¥ i | 
Sp btit CLS OL HevilY rut WiliCli ft] ‘ i if 1} te regi. 
7 ; t . ai | ; : 
CAnDOGL no' reiv upon or base Nis rig! r pnerell)h OY Teuson 
“eo . oo 7 : Roaliw allemad 
of anv other acts oI n gence Loan su Specinecany a eveu 
mn his petition. 
’ ] . } 
Refius | And excepted LO 
res 7 
. MARTIN 
CLIN, 
District Judae. 
‘ ’ | ; | f } ’ 
. » . 7 : 
iO. The jury are instructed that the em ees of defendant were 


not required to exercise extraordinary car oO prevent the myury 
Rand ; 
complained of, but were on 


“* 


| ;* ’ ® i 7 ‘ : * +) » ey i —, 
i ¥ PELE Lbii etl ' tat ‘> renasonavie And 


ordinary care, such care as prudent men would ordinarily exercise 
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under like circumstances; and if the jury find from the evidence 
that such employees did exercise reasonable and ordinary care the 
plaintiff cannot recover, and your verdict should be for the defend- 
ant. 


; 


Refused and eX Ct pted LO 
D. MARTIN, 
District Judge. 


41. And in determining the question as to whether the engineers 
did exercise ordinary care to prevent the injury complained of, the 
Into consideration 


’ - “ 


jury have a right, and it is their qguty, to take 
the probability of danger to such engineers and ’of being himself 
injured in case of collision. 
Refused and excepted to. 
D. MARTIN, 
District Judge. 


as 
proving or tending to prove that 


-" 
- 
f 
+ 


12. In the absence of 
the employees failed to exercise reasonable and ordinary care to 
. law presumes they did exer- 


} 
i ici 


prevent the injury complained of, t 


af 


cise that qaecree OI Caution required of them under the circumstances. 


Refused and excepted LO 
D. MARTINA, 
District Judge 


102 ls. The jury are instructed that under the pleadings in 
this case the plaintiff cannot recover, and they will return a 
verdict for the defendant. 


Refused and excepted tO. 
D. MARTIN, 
District Judge. 


44. The jury are instructed that under the evidence in this case 
the plaintiff cannot recover, and they will return a verdict for the 
defendant. 

Refused and excepted LO. 

D. MARTIN, 
District Judge : 


45. ‘The jury are instructed that if they find from the evidence 
that the plaintiff was injured through the carelessness of a fellow- 
servant the plaintiff cannot recover. 

Refused and excepted to. 

D. MARTIN, 
District Judge ; 


16. Ihe jury are instructed that if they find for the plaintiff they 
can only allow him such damage as will be compensation for the 
injury complained of; they cannot allow any speculative damage 
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, : se ¢ , ; 
iy damage that is not susceptible of computation or reasonable 
nment 
| ‘ ] 
isec ad excepted to 
é 
yr. a 
D. MARTIN, 
District Jude. 
f yt — ne i] —. . . ; le o> 4 (y*? ron ° — ff 4] sen wees 
i SCePrvalhninhgy LHe AIMMOUNL OL Plall s recovery, li th irs 
ntitled : | lem Sand : 
senwutied to recover, thi LIKE THLO COnNSIUCrTa- 
: : | } . + } 5 : 
‘ “ } t) pt i] tT ete Live 4 : ‘ irned pr ‘ ; ~ Lt) 
} 
. i 1 eX ented LO 
»ry* ’ 
D. MARTIN, 
District Judae. 
, sPomr , ; MATIN : 
ERES'] \ \\ AGGENER. 
Attorneys for Detendant 
,¥ $ ] ‘| ’ ’ ; t : ’ 
1) llistructions, and each thnel il reiusead to give 
7 
ch action of the court in refus O ve sald instructions 
| ; ] j 
Ol iny thnereol said defendant Limé Specially @CrA- 
| 4] , , | »eonrt f if cart ° ' , sihiant t i! a. . 
j nereupon tine COUPL, O its OWL GlO Mi, SUMO V Uli VIC 
a , } 


} > “<I , 
ne aeiendant, gave to the jury the rornowing general charge 


THe Muissourt Pactric Ratinway Company. Defendant 


Ane 

? ) 

| 

' ’ 
LFENTI 


Pe 


thy cl 


EMEN OF THE JURY 
his action is brought by the plaintiff, Patrick Mackey, against 
ft ndant. The \Miissour} Pacific R ulway Company, Lo recover 


7 lnages in the sum of $20,000 for person il injuries alleged to have 


oe 


! 
iow be stated to you, whether the pialnt! 


n sustained DY the plaintiff, and for which he claims that the 


7 ] } 
naant is liable 


defendant denies any liability to the plaintiff, and it will be 


u to determine from the evidence under the rules of law. which 


| 


is entitled to recover 


ADV Sum of monev trom the aqetendant or not: and. li he Is entl- 


recover, then how much. 


" . . . . j 4] { a . ; 
he giving of which and every part thereof said defendant at 


: , a 
ne duly excepted. 


D. MARTIN, 
lhistrict Judge. 


2. The substance 0 the complaint made by the plaintiff 
acalnst the defendant. St) far AS lt is cl med necessary to state 
| 


ne to vou. is that on February llth. 1882. he was in the em- 
ent of the defendant, a railroad company and corporation, as 
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a fireman upon a switch engine in the yards of the company, at and 
near the city of Atchison, in this county and State, and that while 
so engaged upon said engine, and while the same was going back- 
ward and eastward, another engine of the defendant, going forward 
and westward at a dangerous and unusual rate of speed, and with- 
out giving any warning of its approach by ringing the bell, blowing 
the whistle, or any other manner, was run into and collided with 
the engine upon which the plaintiff was engaged, and that by rea- 
son of the negligence and carelessness of th e employees of the de- 
fendant other than the plaintiff, and the management of the said 
engines and the trains drawn by them causing said collision, the 
plaintiff was seriously injured in his person. 

a defendant admits that it isa railwi ay COlap any ane corpora- 
tion, but denies each and every other claim made by the plaintiff. 

The defendant also alleges that if the p! laintiff received or suffered 
any Inj ries, as claimed, the same was the result of the carelessness 
and negligence of the plaintiff, and his failure to exercise ordinary 
‘are and to. properly attend to his duties as a fireman. 

The allegations made by these defendants as to the carelessness 
and neglig rence of the pl Lintiff are denied by the plaintiff in his re- 
ply. Some other issues are made by the pleadings to the effect that 
certain employees of the defendant were incompetent, and that the 
defendant had knowledge of : or incompetency, the allegations 
made in this regard being denied by the defendant; but no evi- 
dence has been offered in support of the plaintiff’s allegations on 
this point, and this will relieve you from any consideration of this 
part of the issues made by the pleadings. 

To the giving of which and every part thereof said defendant at 
the time duly excepted. 

D. MARTIN, 
District Judge. 


The following facts are undisputed in the evidence, and may 
be taken as true 

The defendant is a railway company and corporation having con- 
trol of two track yards in and adjacent to the city of Atchison, com- 
monly designated as the upper yards and the lower yards, and in 
the day time of February 11th, 1882, the defendant was using and 
operating two switch engines with their crews in said yards in moy- 
ing and switching cars, the engine designated as 166 being used 
chiefly in the upper yard, and the other, known as number 154, be- 
ing principally used in the lower yard, although each engine also 
hauled or pushed cars from one yard to the other,and both engines and 
their crews were used in the common employment of the defendant, 
and the tracks were used in common to facilitate the business of the 
defendant. 

The plaintiff was an employee of the defendant, as fireman on en- 
gine No. 166, and Jesse Craft was the engineer. William Bergen 
was engineer and James Riley was fireman on engine No. 154. 

About 11 o’clock a. m. of said day engine No. 166, although headed 
westward, was going backward and eastward, pulling some cars that 
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wine No. 154 headed westward and — 
o tward, hauling some cars that were east of it, 
when the two engines collided, the front part of No. 154 with the 
back part and tender of No. 166, and the plaintiff’s right foot and 
ankle were caught between parts of the wreck of No. 166 and badly 
crushed, so that it became hecessary vo inate the Satmne, which 


‘To the wivine of which and ev ry part thei of said defendant at 
the time duly CXC! pu d. 
D. MARTIN, 
Lrstrict Judge. 


104 Phi macts here inbefore set orto a instruction » as un- 

lisputed are not enough alone to charge the defendant with 
liability to the plaintiff for the personal injuries complained of. In 
oraer to m kK OUL Aa prima faci case tor the p untiff, It must appear 
b\ ti pre} rT] t rance Oj} the f Vide bce th it Sala ¢ lision Was caused 
by thre lit | PemUCe OFT Care t sshness oO! those ‘ mployees of the cl fend- 
ant, the plaintiff, who were operating said two colliding 
ChHnoiiie | bil r trains 


To the giving of which and every part thereof said defendant at 


D. MARTIN, 
District Judge ’ 


. , } ] 
e), At Li COTMMION aw a Inaster or empiovet could not oe held 


> Bal . : : . : : . . ¢ - . } | . 

imvie tor an nit sustained by one ser’ Oy reason olf Lne mere 
Hneviive ce ota fellow-servanil engraved if] sume comnnion em- 

’ : ’ : ; . ; } 

pioyvin nt, the negligence of the leilow-servaht not being deemed 
} ’ : : . } ’ : : ¥ } 1’ i l, 44" , 
In SUCH Case Lilt hnevilwence OI the master, a i such was the law ol 
?. ’ _ * * y e iIsS;4 i ;3 f ‘ — i s 1 : ’ ‘ ' | " > , - "y 
LOIS State up to (4. DUE at sald time this lie OF the common iaw 


‘ ’ . ’ , . 
was abrogated, So lar as 1t reiated to ratiroad COL panbles and their 


> . ’ " 

emplovees in this State. by a statute which reads as follows: 

ry . : . e ‘ * , : ~ 

Inve ry rairoad CcOmD pany organized or dGaolmge vusiness Int this 
~~ | ; } by | | he | r r rT) 1 } | "On 1} 7 
state shall be liable tor all Gamages done to any employee ot such 
company in consequence of any hegiigence ol ts agents, or by any 

; ‘ i . . 
mismanacement ot 1ts engineers or other empiovees, to any persoll 

. ; , } 

SUSLAIN ry SU | damage 


vy , ; — | HH a oo oe 1 ' ;, oe - 
ibis ena iment So lar Mmodines and cna mres Lie CONMIGO law Liat 
A SCTVALLO! employee Of ara lroad compa Yymayvy malntain ah action 


: } . ; ' . om: aoe one : , cies . | : on 
against such railroad company for an injury recetved while in the 


} : b. o , : | : rs ‘nl , — : 
line of his employment through the m vligence oI a fellow-servant 
} at ca ' , . ; ; 
OF Ciplioyet engaged with him in the sam common work of the 
} ] : — a . } . * 
master or empiover, UDILeSS such Injured servant or employee nas 
hnlmseii been Gullty Ol negligence or waht ol ordinary care wbhicn 
} } } , ¥. — ; 
nas directiy contributed to produce the nyu) complained of. 


To the giving of which and every part thereof said defendant at 
the time duly excepted. 
D. MARTIN, 
District Judge. 


16—)D1? 


A A NAM a ROR NE GN 
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6. If the plaintiff has a right of action against the defendant on 
account of said personal injuries, it is under “said statute of 1874 for 
alleged negligence of his fellow-servants, and the first question for 
your decision will be whether or not the plaintiff has made out 
such a case prima facie. If this question is decided in the aflirma- 
tive, then the next question will be whether the plaintiff was or was 
not himself guilty of such contributory negligence as to defeat such 
prima facve right of recovery. 

To the giving of which and each and every part thereof said de- 
fendant at the time duly excepted. 

D. MARTIN, 
District Judge. 

Negligence is not to be presurned, but must be proved, and 
whe re the evidence in an action for d: amages against a railroad com- 
pany under said statute of 1874 shows that all of the emplovees hav- 
ing authority or duty in the premises exercised towards the injured 
employee that degree of care and diligence which prudent persons 
would ordinarily exercise under like circumstances, in such case no 
liability is established against the railroad company, and contribu- 
tory negligence of the injured employee bars a recovery under the 


statute as in vther cases. 


To the giving of which and each and every part thereof said de- 
fendant at the time duly excepted. 
D. MARTIN, 
District Judge. 


105 8. The burden of proof rests upon the plaintiff in the first 

instance, and it devolves upon him to show by a preponder- 
ance of the evidence that at the time of receiving the injuries com- 
plained of he was in the line of his duties as such employee and fire- 
man,and that such injuries were received by reason of the negli- 
gence of his fellow-servants who were engaged in operating said two 
engines and their trains. 

[f these facts are shown by a preponderance of the evidence then 
the plaintiff will be entitled to recover, unless it also appears by a 
preponderance of the evidence that the plaintiff was not in the exer- 
cise of ordinary care, and that such want of ordinary care on his 
part contributed to produce the injury, in which case he cannot re- 
cover. 


To the giving of which and each and every part thereof said de- 
fendant at the time duly excepted. 
MARTIN, 
District Judge. 


9. It was the duty of the plaintiff and his fellow-servants who were 
engaged in the management and operation of said two engines and 
their trains to exercise ordinary care and diligence to avoid injury 
to each other. Ordinary care and diligence is that degree of care 
and diligence which men in general exercise in respect of their own 


erm 
i. 
- 
+ 
~~ 
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neerns under like circumstances. Ordinary negligence is the want 


' 
" ; ' * ne . . . : - * 
or lack of ordinary care and diligence. 


‘o the giving of which ard each and everv part thereof said de- 
the time duly except J 


D. MARTIN, 
lyistrict Judge 


1; | ,* } ’ 47 j } ° ° ’ ’ 
lO. And if vou find trom the evidence Lnat the plaintiff and one 


or more of his fellow-servants engaged in the management and 
operation of said two engines and trains were mutually in fault in 
yr or allowing or not avoiding said collision, or, in other words, 
if you find that negligence of the plaintiff and of some one or more 


of his fellow-se rvants engaged in the man iwemeltl and operation ol 


said engines and trains co-operated together to produce the injury, 
then the plaimtifi is not entitled to recover, and the mere fact that 
re plaintiff was injured while in the service and employment of the 


, 


defendant does not make out a case in his favor, nor show Logil- 


, 4* , . : : 7 + 
n the part of the defendant nor of the fellow-servants of the 


oF j { ft} i 
plaintif 

To the giving of which and every part thereof said defendant at 
th) tim duly excepted 


D. MARTIN, 
Di strict Judge 


oth the plaintiff and lis fellow-s rvahlits engaged in the mah- 
ement and operation of said two engines and their respective 
trains were under obligations to each other to conduct themselves in 
such a manner and with such a degree of care as men in general 


; 7 } 
would exereise under like circumstances. 


To thre cviving ot which and each and f ver) part thereof said ii. 
fendant at the time duly excepted. 
D. MARTIN, 
District Juda 


12. The plaintiff in accepting employment as a fireman upon on 


, 


of the defendant’s yard engines assumed the ordinary hazards of that 
lt was his duty to take ordinary care to avoid danger 
lf, and he had a right to assume that his fellow-servants 
lguge d 1) the management and operation of said LWO engines and 
their respective trains would exercise ordinary care toward him: 
but he had no right to assume that they would exercise extra- 
diligence to avoid injury to 


’ 


lary cure or tne highest degree of dll 


LOG To the giving of which and each and every part acntend 
said def ndant at the time duly excepted. 
D. MARTIN, 
District Judge | 


13. If you find that the engineer, Jesse Craft, and the plaintiff, as 
fireman, were in the joint management of said engine No. 166, and 


a ee 
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while the plaintiff was in the exercise of ordinary care he received 
the } injuries complained of through and by the ne ligence and want 
of ordinary care on the part of said engineer, then the plaintiff 

entitled to recover, as the negligence of the engineer cannot in such 
case be imputed to the plaintiff, but if you find that said engine No. 
166 was under such joint management of the engineer and plaintiff 
as fireman, and that the pli intiff received injuries complained 
of by reason of the mu eal nes ier nee of himself and said engineer, 


then the plaintiff is not entitled to recover. 


, 
' 


’ 
Lift j 


‘7 
a 


To the v1VvIn 1 of whic h ali d each an lL every part thi reof said de- 
fendant at the time duly excepted. 
D. MARTIN, 
Dh 8] trict Judge. 


14. And if the jury find from the evidence that under the cir- 
cumstances it was the duty of the plaintiff to look out for obstruc- 
tions in the direction that his engine was running, and that if he 
had been in the exercise of ordinary care he would have seen engine 
No. 154 in time to have avoided the collision, but that he negli- 
gently emitted to keep a proper lookout, and nis injury was the re- 
sult of Sec negligence on his part, or the result of said negligence 
on his part, together with the negligence of his fellow-servant ae n 
the plaintiff is not entitied to recover, and your verdict healt | 
favor of the defendant. 


To the gi iving of which and each and every part thereof said de- 
fendant at the time duly excepted. 
D. MARTIN, 
District Judge. 


——- 


In order to entitle the plaintiff to recover you must be satis- 
fied by the evidence that there was some negligence or mismanage- 
ment, in fact, on the part of his fellow-servants, as alleged in the 
p:aintiff’s amended petition, in operating said engines and their re- 
spective trains, or one of them, and it devolves upon the plaintiff to 
show affirmatively and by a preponderance of the evidence wherein 
such negligence or mismanagement existed, and you are not to as- 
sume the at it did exist from the mere fact that the collision oceurred 
whereby the plaintiff was injured. 


To the giving of which and each and every part thereof said 
defendant at the time duly excepted. 
D. MARTIN, 
District Judae. 


16. If you find that the plaintiff is entitled to recover, then the 
next question for you to consider will be the amount of his recovery. 
It cannot exceed $20,000, for that is the amount claimed in the 
plaintiff’s amended petition, and it may be any sum between that 
and nominal damages, which shall seem fair and just in view of the 
injuries sustained without regard to the character of the parties as 
to the needs of the plaintiff or the ability of the defendant to pay. 
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And the said defendant at the time duly objected to each and 
every sentence, line, and paragraph of said general charge of the 
court to the jury, which objection was by the court overruled. 

To which and each thereof at the time seid defendant duly CxX- 
cepted. 

And the above and foregoing were all of the instructions or charge 
given to the jury by the court on the trial of said case. 

And at said time and before the said case was submitted to the 
jury the said plaintiff requested the court to submit to the jury par- 
ticular q us stions of fact, as hereinafter copied O) Pules 125 to 150 
of this record, without the answers thereto, which are written in red 
ink in this reeord, and as so written in red ink were answered and 
returned by the jury. 

To the giving of which questions of fact and each thereof, except 
Nos. 6, 7, 10,11, 12, 14, 15, 16, 17, 21, 22, 23, 24, 32, 33, the said de- 
fendant objected, which objection was Dy the court overruled and 
said particular questions of fact were submitted to the jury. 

To which action of the court defendant at the time specially ex- 
cepted. 

108 And thereupon the court also submitted to the jury, upon 
the request of said defendant, the particular questions of fact 


hereinafter copied on pages 130 to 139 of this record, as hereinafter 


copied, except the answers thereto, which, when submitted, were In 
blank, but as now appear in this record as returned by the Jurv are 
in red ink; and, in addition thereto, the said defendant asked the 
court to submit to the Jury question marked number 52, which read 
as follows: “If you find, from the evidence, that the plaintiff exer- 
cised reasonable and ordinary care to prevent the collision of the 
said two engines and the injury complained of, state in what par- 
ticulars he exercised such care and diligence,” but which question 
of fact the court refused to submit to the jury. 

To which action of the court defendant at the time duly ex- 
cepted. 


And, in addition thereto, asked the court to submit question No. 
o7, in the following form : 

“At the time that the engineer in charge of engine No. 154 blew 
the danger signal and reversed his engine, at what rate of speed was 
his engine running?” 

Which request of the said defendant the court refused to comply 
with. 

To which action of the court the said defendant at the time duly 
excepted, and the court thereupon modified such question 57 as the 
same now appears on page 136 of this record, and, as so modified, gave 
the same to the jury. 


And at said time the said defendant also requested the court to 
‘ive question No. 58 in the following form: 


“ Did the plaintiff hear the danger signal given by the engineer 


in charge of engine No. 154 by blowing the whistle thereon ?” 
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Which particular question of fact the court refused to submit to 
the jury, to which action of the court defendant at the time duly 
xcepted. And thereupon the court, of its own motion, modified 
uch particular question of tact and ray the same as so modified, 
as now appears of record on page 156 of this record 


" ‘ , as } ;* = 4 : | . . es 
And at said time said aetendant aiso asked the court to vlve the 


iollowing particular question ot fact, to No. 59 
er ~— -_ 
Did the failure to ring the bell on engine 166, as it was backing 


ast on said main track, contribute directly, wholly, or in part to the 
collision between said two engines?” 

Which particular question of fact the court refused to submit to 
the jury. ‘To which action and refusal of the court said defendant 
the time duly excepted, and thé court thereupon, of its own mo- 
tion, modified such particular question of fact and gave the same 
is modified, us how appears oO! record )] prc or 156 of this record. 

And aul said time said 7 fe ndant also isked the court tosubmit the 
following question, to wit, No. 60: 


} } } : ' } : } .S ’ . 
Did the pialntifli know thatit was gagangerous and reckless for 


ngine No. 166 to be backed east at the rate of speed It Was belng 
| t , llicint Th ‘thw or baat 
backed at the time of the collision and shortly before, while the 
os ie = Less 1 it] - > 
Deine ind himself were each looking west, without the ringing 


; | ‘3 ] . ‘ r £ | set on L, ' 
Which particular question of fact the court refused to submit to 
. ’ ’ } : . . " 77 i ’ ‘| . " " ‘ . , P 
he jury lo which action and refusal of the court said defendant 
ride ’ i¢ duly excepted. 


} 4] 1.4 , ; } } | nest 4 | : _ 

And the defendant also asked the cou » submit to the jury the 
. j . ] ; . a .* * ~! ae 
lOliowlnge particular qui stion of fact, to w VO. Of 


, . 


’ ’ ; } } ‘ i . , 4 . 
Did he then know that cars and locomotive engines were being 


moved and prop lled through said vards and to and fro over 


‘ “ |. ° , ' ' ’ ! ’ | ] - % 
ib SAla track Irequentl) PLTLGCL Thiibils - ich) day 
~ = a , : ge 4 j | se a " } 
W hich particulal question Of Tcl. AS SO AaSKed by said cit 
ndant. the court refused to submit to the iurv: to which action . 


and refusal of the court the said cefendant at the time duly ex- 


And thereafter the said jury, on, to wit, 20th day of June, A. D. 
ISS4, ri tired unde r charge of a sworn otheer to consider of their 


verdict: and. after deliberation thereon. returned into court. and 
ii i | — ' * ] + + " " so | , 1] - \ ’ _ > . 
through their toreman presented to the COUT Lne Ioliowlng verdict, 
» Wit 
f rdict. 
Parrick Mackey. Plaintiff. 
is. 
— : ’ 
lie Mrssourtr Pactric Raritway Company, Defendant. 
° + : } ’ . ; 
We, the jury duly empanneled, charged, and sworn in the above- 
’ . . ys. | 7 } . 4 , 
entitled cause, do upon our oaths find the issue for the plaintiff, 


Patrick Mackey, and assess the amount of his recovery at the sum 
f SL2.000. 


N. E. HOWELL, Foreman. 
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As also their answers to the pi articular questions of fact submit- 
ted to them by the court, with their answers thcreto, which partic- 
ular — of fact are hereinafter copied in this record on pages 
125 to 139, inclusive— 

The answers so made and found by the jury thereto being now 
written in red ink to distinguish the same from the particular ques- 
tions of fact when submitted to the jury. 

Which said particular questions of fact were submitted to the jury 
without answers theret LO, and the ; Answers to the Satine aS Now appear 
in red ink, as hereinafter _ ied, were and are the answers to the 
same as so found and made by the jury, and with their general ver- 
dict returned into court. 

And thereafter, to wit, the 21st day of June, 1884, and within three 
days of the rendition of said verdict and special questions of fact, 
said defendant duly filed its motion for judgment on the said find- 
ings of fact, notwithstanding the general verdict of the Jury for rea- 
sons In said motion contained. 

Which motion is in words and figures as follows, to wit: 


Motion tor Ju lgment. 
In the District Court, Atchison County, State of Kansas. 


Patrick Mackey, Plaintiff, 
is 


Tue Missourt Pactric Rattway Company, Defendant. 


Now comes said defendant and moves the court for judgment 
on the pleadings and findings of fact of the jury, notwithstanding 
the general verdict of the jury, for the following reasons, to wit : 


Ist. Because the defendant is entitled to judgment on the plead- 
ings and findings of fact. 


2nd. Because the plaintiff is not entitled to judgment. 
EVEREST & WAGGENER, 
Att’ ys for Deft. 


110 W hich, being argued by counseland considered by the court, 
was overruled ; to which action, ruling, and decision of the 
court said defendant at the time duly excepted. 


And thereupon and forthwith, and within three days of the ren- 
dition of said judgment, and within due and proper time, said de- 
fendant duly filed its motion for a new trial, for reasons in said 
motion contained, which motion is in the following words and fig- 
ures, to Wit: 
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Motion for a New Trial. 
District Court, Atchison County, State of Kansas. 
PATRICK Mackey, Plaintiff. 


THe Missourrt Paciric RaAInway Company, Defendant. 


Now comes the said defendant and moves the court to set aside 
the verdict of the jury and grant a new trial herein for the follow- 
ing reasons, to wit: 


ist. Irregularity in the proceedings of the jury by which the de- 
fendant was prevented from having a fair ti 

2nd. Irregularity in the prevailing party, the plaintiff, by whicl 

and. irregularity In the prevaliing party, the plaintill, by which 
the defendant was prevented from having “au iar trial. 

Third. Misconduct of the jury. 

fourth. Misconduct of the plaintiff. 

lifth. Accident and surprise, which ordinary prudence could not 


i <ti ¥ 
have guarded against. 

Sixth. Excessive damages, appearing to have been given under the 
influence of passion and prejudice 


Seventh. Error in the assessinent of the amount of recovery being 

, 

Kighth. That the verdict of the jury is not sustained by sufficient 
evidence. | 

Ninth. That the verdict of the jury Is con ry to law. 

Tenth. That the answers of the Jury to the p irticular questions of 
ana | inconsistent with the 


fact are inconsistent with each oLrper 


general verdict of the jur 


leventh. Newly qaiscovered evidenc 


d ; rial for the party de- 
fendant. which it could not with reasonabl rence have discovered 


and produced at the tria! 


Twelfth. Error of law occurring at the t nad duly excepted to 
by the defendant at the time 
Thirteenth. That the court erred in refusing to give Instructions 
prayed for by defendant. : 
11] fourteenth. That the court erred in giving to the jury er- 


roneous and improper instructions 
Fifteenth. That the court erred in inst! 


defendant was lable to the plaintiff [Ol 


pUry. 
ig the jury that the 
es by him sustained 


in consequence Ol the negligence of a fellow-servant and coem- 
ployee of the plaintiff 
Afhidavits, oral. and record evidences Vv] ty used IT) support of 


this motion on the hearing of the Sate 
EVEREST & WAGGENER. 
Attorneys for Di fendant. 
And said motion, being argued by counsel and considered by the 
court, was by the court overruled; to which action, ruling, and de- 
cision of the court said defendant at the time duly excepted. 
And thereupon, over the objection of said defendant and subject 
to its exception, the said court entered judgment against the said 


a 


17—ol2 
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defendant and in favor of said plaintiff for the sum of $12,000 
(twelve thousand dollars) and costs of suit, and ordered the follow- 
ing journal entry of said judgment and proceedings to be made, to 
wit: 
Patrick Mackey, Plaintiff, 
is 


The Missournr Pacitric Rainway Company, Defendant. 


JUNE 207TH, 15854. 


} 


Now in this case the jury retired under charge of a sworn officer 
to consider of their verdict and the answers to the special questions 
of fact submitted to them for answers, and afterwards returned into 
court, and through their foreman presented to the court their said 
verdict, together with the special questions of fact submitted to them 
for answer. 

Said verdict is as follows, to wit: 


, j 
Verdict 


Patrick Mackey. Plaintiff. 
Us. 
THe Myissourt Pacitric Ratitway Company, Defendant. 


We, the jury duly empanneled, charged, and sworn in the above- 
entitled cause, do upon our oaths find the issue for the plaintiff, 
Patrick Mackey, and assess the amount of his recovery at the sum 
of twelve thousand dollars. 

N. E. HOWELL, Foreman. 


In the District Court of Atchison County, State of Kansas. 


Patrick Mackey, Plaintiff. 
vs. 


Tue Missovukit Pactric Ratrtway Company. Defendant. 


1. What was the plaintiff doing at the time of the injury? 
Answer. In act of sitting down. 
112 2. Was the plaintiff a strong, able-bodied man at the time 
of the injury? 

Answer. Yes. 

3. Was Mackey in the performance of his duty as the employee 
of the defendant at. the time he received the injuries complained of 
in the use of ordinary care ? 

Answer. Yes. 

4. Could the engineer or fireman of engine No. 154, by exercis- 
ing ordinary care, have prevented the injury received by the plain- 
tiff? 

Answer. Yes. 

do. Was Mackey, the plaintiff,exercising ordinary care and prudence 
at the time he received the injury ? 

Answer. Yes. | 
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(>. \\ nat was the age of Mackey fil the tim he recelved the Injury 
complained of, 

Answer. 39 vears old. 

7. What was his physical condition at the time of the injury’ 

Answer. Good. ° 

9%. Was there any obstructidn to prevent the engineer on engine 
No. 154 from seeing the other, No. 166, before the collision—just 


; 


s 5 


before the injury ? 

Answer. No. 

10. How many switehing yards did the defendant own and con- 
trol at the time of the Injury at Atchiso 

\nswer. ‘wo, upper and lower yards 

te ‘as there at Upper and lower ' 

Answer Y es. 

12. If more than one vard, in which yard was the plaint 
ing at the time of the injury? 

\nswer. Upper. 

14. What was the number of the engine the plaintff was working 
with at the time of the injury ? 

Answer. 166. | | 


+ 


lS. Who was the engineer in charge of the engine that the plain- 


” « 
f 
J 


i 


tiff was working on at the time of the inju 
Answer. Jesse Craft 
16. In what portion of the yard was such engineusually employed 
e injury ‘ 


; 


at and before tl 
Answer. In 1 
17. Who was the engineer in charge of the yard engine No. 154 
at the time of the injury? 
Answer. William bergen 
19. In what Pol ion of the yards did engine number 154 usually 


| 


work and operate before the injury ” 
Answer. Lower. 
115 20. Where did engine number 154 come from just before 
the injury ? 
Answer. Lower yards. 
21. Did engine number 154 have any loaded ears attached to the 
engine at the time of the injury: if so, how many ? ‘ 
nswer Yes: LS 


2) Where were the loaded cars brought from which were attached 


‘} 
—_ 


to engine number 154 just before the injur 

Answer. From lower yard. 

23. Where were the cars attached to engine number 154 being 
taken to at the time of the Injury? 

Answer. To the seale-track switch in upper yard. 

24. What distance 1s 1t from where engine number 154 started 
with the loaded cars to the place where the injury occurred ? 

Answer. About one mile. 

25. Did engine number 154 stop at any point after it started with 
the cars which were attached to the engine until the injury oc- 
curred ? 

Answer. No. 
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26. Was any whistle sounded by engine number 104 after it left 
the lower yard until just before the injury occurred ? | 

Answer. No. 

27. What was the distance between engine number 154 and en- 
gine number 166 at the time the whistle was sounded, if such whistle 
was sounded ? 

[ Answer.] About 30 feet. 

28. How long was it after the whistle was sounded before engine 
number 154 and engine number 166 came together ? 

Answer. 2 to 3 seconds. 

29. Did the engineer of engine number 154, or the persons in 
chargeof the train drawn by engine number 154, give any signal to 
apply the brakes until just before the injury ? 

Answer. No. 

30. Was there any brakeman on the train drawn by engine num- 
ber 154 at the time the injury occurred ; if so, state how many? 

Answer. No. 

31. Were there any brakes applied by any brakeman or other 
person on the train drawn by engine number 154 just before the 
injury ? 

Answer. No. 

32. Was it a clear or cloudy day at the time the plaintiff was in- 
jured ? 

Answer. Clear day. 

33. For what distance east of the place where the injury occurred 
was the track straight ? 

Answer. About 4 of a mile. 

34. Could the engineer of engine number 154, after he first saw en- 
gine number 166 before the injury, by the use of ordinary care have 

avoided the collision with engine number 166? 
114 Answer. Yes. 

30. Were the persons in charge of the train drawn by en- 
gine number 154 at the time of the injury making an effort to get 
into side tracks near where the injury occurred ? 

Answer. Yes. ) 

36. Were the persons in charge of engine number 154 with the 
train attached thereto attempting at the time or just before the in- 
jury to run the train up past and west of the place where the injury 
occurred in order to back into a side track with such a train ? 

Answer. Yes. 

38. Was it customary in the yards at Atchison, Kansas, west of 
Union street to ring a bell when on side tracks switching cars ? 

Answer. No. 

39. Was it the duty of Patrick Mackey, the plaintiff, as the fire- 
inan of the switch engine on the day the injury occurred, first to 
keep the fuel in the engine, and then after performing that duty to 
look out for signals from the men connected with the train ? 

Answer. Yes. 

40. At the time the injury occurred was it the duty of the engi- 
neer to control the movements of the switch engine at Atchison, Kan- 
sas ? 


VS. PATRICK MACKEY’ ISS 


Answer. Yes. 
tl. On the day of the Injury had the fireman on the switch « 


pine at Atchison, Kansas, any knowledge how far an engine wou! 


i}? 
: > 
} ‘ | ‘ ' . oy " ' es . . : | » VV 
be moved Dby\ the engineel one wav or the ovnel 


‘ 
Answer NO. 
12. Was the plaintiff doing his duty as fireman in what he was 


‘> —— . |... ’ . ’ ‘ ; . . 
ts. Could the engineer of engine number 104, by the exercise of 
] } } } 2 

ordinary care when he first saw e! ‘Fi Th eT 166, have AVO!l le d 

| ) 

Lil il it’ \ 


i4. At what distance east of the place of injury could the engi- 


neer of engine number 154 have stopped after he saw number 166 ” 
Answer. 600 feet 


= - : : ] ; . 7 ‘ : | . A 
45. Did thre Chyineer atiad Persons if) Ci Cor ehngihne NUMvel lo 
, ‘ : . 
: : is —_ ae I . — _ | : 
on the morning ol the mury Know what usiness engine numobdel 
es? ; &) 
166 was end¢aged in the upper vard 
- ~ gt ‘ 
\nswer. Yes 
‘ 4 ’ . + } 
6. Was the collision caused by the ne rence of the engineer of 
z- + : } ’ 
ene 1e ver J »4 observing numbe iv ind falling Lo stop his 
} ’ . > 
engine time to avoid the collision 
\nswer. Yes 
igs 1 | : ae i , ; ' ont ,. $ 
i7. Was the plaintifi Pulity OL anv negiigence contrivuting to Dis 
\nswer. No 
; 4 Se 4 7 a. | j 
i ie) Sy ( ant enevlTMeers Ot » + it )t). hy ae PAN CT isi fj) 
; ' , : } ' } . ' ‘) 
Mmnary Cure, LAaAVe avoided Lilé O 220n and wr 
4 \ 
\ a oe y 
; t | . a | sorts #4 ’ ‘yy ; gi a = ’ Ff r -_ 
' | i Diztitii i Pe nr Liiti ' i I il Vi powe ‘) UUII- 
trol the movement of the engine 1n a! 
4 
inswer. No 
\ ’ 1 . ’ 
‘\ i rOW ELL. hore Piieiii. 
: ‘ . ’ j ‘ ; ; 
‘ f Tilman PIONS OF} / if a f i L O Lhe Jury 
j ‘ oJ . 
the District Court. Atchison ( ty. State of Kansas. 


PATRICK Mackey, P? 


THe Mrissourrt Pactric Raitway Company, Defendant. 


1. On February 11th, 1882, was the plaintiff in theemploy of the 
at rendant company iis locomotive hren 

Answer. Yes 

2. As such fireman was he required to work on switch en 
number 166 in the yards of the defendant company at Atchison, 
Kansas 

Answer. Yes. 
3. For what length of time prior to the 11th of February, 1882, 
had plaintiff been in the employ of defendant company as locomo- 
tive fireman ? 


ad 


2 SRN OAENE 
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Answer. 3 to 4 months. 

4. On February 11th, 1882, what was the name of the engineer of 
switch engine number 166? 

Answer. Jesse Craft. ! 

5. Did the duties of such engineer and such fireman require them 
to be on said engine number 166 while the same was being run and 
operated 4 

Answer. Yes. 

6. Is it usual or customary to run and operate a locomotive en- 


wl 


gine without the assistance of a fireman 

Answer. No. 

7. On February 11th, 1852, just before and at the time of the in- 
jury complained of, were each said engineer Craft and the plain- 
tiff servants and employees of said defendant company engaged in 
operating engine number 1667 

Answer. Yes. 

8. At the time of and previous to the injury to plaintiff com- 
plained of was the said plaintiff assuming to discharge the duties 
of locomotive fireman on said engine number 166? 

Answer. Yes. 

9. On said February llth, 1882, was there any servant or em- 
ployee of defendant company in charge of and operating said en- 
gine number 166 other than the plaintiff, who assumed to discharge 

the duties of locomotive fireman on said engine number 166 ? 
116 Answer. No other fireman but him. 

10. On said February 11th, 1882, between eleven and 
twelve o'clock ms Bene of sald day, was there il collision between sald 
switch engine No. 166, on which plaintiff was employed as fireman, 
and said switch engine No. 154, be longing to said defendant com- 
pany ¢ 

Answer. Yes.’ 

11. At the time of and just before said collision was engine No. 
166 headed west and on the main track of the railroad of said de- 
fendant company? 

Answer. Yes. 

12. At said time were there any cars attached to the rear or east 
end of said switch engine number 166? 

Answer. No. 

13. At said time were there any cars attached to the front or west 
end of said switch engine number 166? 

Answer. Yes; 5 to 7. 

14. If question number 13 is answered in the affirmative, state 
number of cars. 

Answer. 5 to 7. 

15. At the time of said collision was switch engine number 154 
headed West on said main track? 3 

Answer. Yes. 

16. At seid time were there attached on the east or rear end of 
engine number 154 15 cars then loaded with coal ? 

Answer. Yes. 

17. State the name of the engineer who was in charge of and 
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Op rating said engine number S54 At the time of and before the 
collision. 

Answer. William Bergen. 

18. For what length of time, just prior to said collision, had he 
been engaged as a locomotive engineer 

Answer. Three to 4 years. 

1%), state name of hreman On engine nul be r Lod fl the Ln 
collision with engine number 166 

Answer. James Reily 

20. Was said track on which said two engines were at place of 


collision a straight or curved track ? 

Answer Straight. 

21. As said two engines approached each other, just before the 
collision, was there any obstruction or anything between them to 
prevent the fireman on number 166 from seeing number 154? 


Answi A Y es. 


- ; : 
2” When said engines were about thi! reel apart, and up to the 


s] = .} - . 4h 
Lime of the collision, what rate of speed is envihe number L66 
running | 


ar i ~j)*? 4 . % } ‘% . - i we : } } — =- " 
L1y 23. Was said engine number 166 at said time backing east, 


| 1 " sy 1 i i} : sy 7 ‘ . , | | 7 . * 
Having attached to the tronto west end about vo to { ears 
Answer. Yes 
24 At the tim TPL Mat ith COPLEESIUPLE el iiti ft if Was | lere attacned to 


‘ i | : } ] . 
Zo. At said | was said engine bell «| order and propel 


conditi 

\nswel Ves 

6. Are bells placed upon engines purpose ol being used 
as a warning, and to give notice of ft ents of the engine In 
order to prevent Injury or accident 

Answer. Yes. 

24. At the Lime ol sald collisio ana CTO! was there } brake on 
said engine to be used by the fireman for the purpose of stopping 
the engine and controlling its movements and speed ? 

(nswer. Yes, but out of repan 

~S. How far was said brake from the roper position of the fire- 
man On said engine ? 

Answer. No evidence 

299 About how many feet had engine number 166 backed east 
from the point where it came on to the main track until it came In 
collision with engine number lo4”? 


Answer. About 00 feet. 

ou), During all the time that engine number 166 was on the main 
track and backing east until itcame in collision with engine No. 54 was 
there anything to prevent plaintiff from seeing said engine number 
154 and ascertaining that it was upon the main track, 1 he had 
looked in that direction ? 

Answer. Yes. 


31. If question number 30 is answered in the affirmative, state 


seo te iN 


: 
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what there was to prevent plaintiff from seeing engine number 154 
and ascertaining that it was on the main track, if he had looked in 
that direction ? 

Answer. Tender loaded with coal. 

32. From the time that engine number 166 went upon the main 
track, and as if moved east up to the time of the collision, did the 
plaintiffgook towards the east in the direction engine number 166 
was moving ; 

Answer. No. 

33. If question number 32 is answered in the affirmative, did 
plaintiff then see and know that engine number 104 was on the 
main track | 

Answer. No. 

34. During all the time that engine number 166 was backing east 


on said main track towards engine number 154, did plaintiff ring or 
Cause the be I] on engine numbe r Ob LO he | ng 7 
Answer. Yes. 


118 oO During the time that « ngine number 166 was backing 

east on said main track towards engine No. 154 did plaintiff 
in any manner attempt to stop the same or check the speed thereof 
by the use of the brake on said CP ile 


Answer. No 

36. If question number 35 is answered in the affirmative, state in 
what manner plaintiff attempted to stop same or check speed thereof. 

Auswer. -——-. 
o7. Did said engine number 166 back east on said main track for 
some three or four hundred feet, just before the collision with engine 
number 154, at a speed of from four to six m‘les per hour, without 
the blowing of the whistle or the ringing of the bell thereon, and 
without any other signal whatever of its approach ? 

Answer. Yes, except tapping bell when starting. 

08. If question number 37 is answered in the negative, state in 
what manner a signa 


n 
| was given from engine number 166 that it 
was approaching, and at what distance from engine number 154 
such a signal, if any, was given ? 

Answer. ——. 

o¥. As said engine number 166 was backing on said main track 
towards engine number 154, in what direction was the engineer on 
engine number 166 looking ? 

Answer. West. 


40. Was he at said time looking west for the purpose of receiving 


signals from the yard men then on the north side of said train and 
west of engine number 166” 


Answer. I don’t know. 

41. During said time did the plaintiff see and know that the en- 
gineer on number 166 was looking west for the purpose of receiving 
signals ? 

Answer. Don’t know. 

42. Was it the duty of the engineer on engine number 166 to look 
in the direction that signals were being given on his side of the en- 


+ 


gine? 


TRICK 


\i Lf "kK ; 5 


13 O oking for and receiving signals on his 
4] owt . bay : Sa ’ : 
side of the engine in an Opposite alrect from that in which his 
' | ? > al } 1. 
engine 1s Moving, 18 1t the aduty or th reman to look out and 
‘ hr » 7 ] & oss . . . ; i . ° ; 
watcn tor obstructions on the track lirection the engine is 
moving ? 
Answer. When not otherwise enga 
r ’ '*) . . , : - * 
14. If question number 43 Is answered the negative, then state 
what are the duties of a fireman und ircumsfances 
\nswer. —— 
I). Was engine number 166, just | i at the time of the 
1 ’ ; co 
COLLISION, DACKING east tor the purpos yr cars on the side 
] | | ] ; 
LTAcK ¢ Lone north side ors in 
’ ’ 
Answer. Don’t know 
" , ~ s¥ ’ u . ss? . 
ty Did pDiaLNtI then KNOW Ol sc Che ili 166 was 
: ‘ 
} | : 
being backed towards the east 
Loswel NO 
119 ri | iF , Pe a} ; ; } } ' 
J} ti Sib the a ity Ol il i » TINY Line LOCULTIOLIV EG 
’ 5 ; | 
| when necessary to Dt 
\nswel es 
iS. If question number 47 1s answ nevative, stat whose 
t 
} j j ; i ' ? 
qrauLy » PING tue Ol) til Liv 
Answer. —— 
: ! } : 
9. At the time of the collis! ind a the time that engine 
1; | } rr ? ' ’ | | + ' 
i ft) ‘ “ in a Cac “AT LI« L\ Pp aiti i error Line CLULLISY Wiis 
any | s or member ot the crew | y to the engine number 
166 oO} | Sou side of the matin t1 piaintifi 7? 
Answel Y es 
= , | if : , " , i} . ‘ : y ‘4 -. : 
16, lf {itl “ar i} PLT | te? Be. itis Vv Liie affirmative rive 
t } ese 
the name i person belonging to ens number 166 who was on 
} ; ; ; Lia! r} } 4 f 
the south side of matin track at any tu ie engine number 166 
: a ‘ } > ’ | o 
was backing the two hundred feet 1m west oF the place ol 
thie Cul sitvil 
1] 
Answel elisworth 
51. From the time that engine hum L166 moved onto the main 
' 


track, and while ne east 


plaintiff do anything LO prev lit 


back} 
*) 
ines 


Answer. 


ee 


No. 


shining? 
Answer 


oO. 


Yes. 
t] 


} 
Snort 


Appare nt to the engine rit charge Ol ClP?il 
id customary signal of danger by | 


usual al 
154”? 
No. 


engine 


Answer. 


b> Do you find that at the time of 


Cs 
V hefore the collision, ci 


; 
; 


55. Did he thereupon forthwith reverse his 


No. 


Answer. 


56. What is the effect of reversing a | 


Answer. Gives it a backwarfl motion 


Is—512 


ine number 


154, did 


between said two en- 


’ 


ollision the sun was 


as the danger became 
154, did he give the 


the whistle on 


-- +) 
engine: 


ocomotive engine? 
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57. If questions 54 and 55 are both answered in the affirmative, 
then at the time that the engineer in charge of engine number 154 


blew the danger signal and reversed his engine at what rate of 


speed was his engine running? 
Answer. ) 
58. If question 54 is answered inthe afhirmative, then did the 


plaintiff hear the danger signal given by the engineer in charge of 


engine No. 154 by blowing the whistle thereon ? 

Answer. 

59. If question 54 is answered in the negative, did the failure to 
ring the bell on engine number 166, as 1t was backing east on said 
main track, contribute directly, wholly, or in part to the collision 
between said two engines ” 

Answer. —— 

61. Did the collision between engines 154 and 166 occur in the 
yards of defendant company? 

Answer. Yes, on the main track. 

62. If question number 61 is answered in the affirmative, do you 
find that op February 11th, 1882, engines and cars were passing to 

and fro over the tracks in said yards almost continually? 

120 Answer. No. 

63. Were said yards used for the purpose of making up 
trains of cars and for the purpose of switching cars to and from side 
and main tracks? 

Answer. Yes. 

64. How long had plaintiff worked in said yards as locomotive 
fireman just prior to February 11th, 1882? 

Answer. 3 or 4 months. 

65. As such fireman, did he pass to and fro over said track fre- 
quently and many times each day? 

Answer. Yes. 

66. Did plaintiff on February 11th, 1882, know for what purpose 
said yards and tracks were used ? 

Auswer. Yes. 

68. At the time of and shortly before the collision were there two 
or more yard men on the north side of said main track to the west 


of engine 166 who were giving siguals to the engineer in charge of 


a 


sald engine 166 * 
Answer. Don’t know. 


69. Had engine number 154 come nearly to a stop at: the time of 


the collision with number 166? 

Answer. No. 

70. If question number 69 is answered in the negative, then state 
at what rate of speed engine number 154 was moving at the time of 
the collision ? 

Answer. 4 to 6 miles per hour. 

71. At the time of the collision and shortly before was engine 
number 154 moving up grade? 

~-ete r. No. 

Just before the engineer and the employees in charge of engine 
Bhat 154 discovered engine number 166 on the main track was 


@*a 


ot @ 


ae 


we 


Y¢ 
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engine number 154 moving ata rate of speed exceeding four to sIx 
miles an hour? 

Answer. No 

73. At the time the engineer in charge of engine number 104 first 
discovered engine 166 ahead of him, as engine number 154 moved 
west on said track, do you find that engine number 166 was stand- 
ing still? 

Answer. No 

74. If question number 73 is answered In the negative, do you 
find that engine number 166 was moving towards the east and in the 


direction of number 154? 
Answer. Don’t know 
jo. Fro.n the time that engine number 166 started to move east 
did its speed continue to increase until the collision with engine 
number 154? 
\nswer. Yes 
76. Krom the time that the engine er and employees 1 charge of 
number Lo4 first saw engine number L166 ahead ot them On) the 
main track backing towards the east did the speed of engine 
121 number 154 slacken up and continue to be decreased until 
the time of the collision ? 
Answer. No. 
77. As soon as the danger of a collision between said two engines 
vecaTvne appar ht or probable LO the cChogeineer in charge of en {y rine 
No. 154 = he use all the power then under his control by blowing 
the danger signal, reversing his engin pee giving it a backward 
$ 


*; 


movon Ih ore 
Answer. No 


75. Previous to the said injury to 


r to prevent a collision 


the plaintiff had he earned 
exceed forty-three dollars per month after the year 1870? 

Answer. No—but in vears 1866, 1867, and 1868 he earned from 
sixty to ninety dollars per month 

79. If ique stion number 78 is answered in the affirmativestate what 
amount in excess of forty-three dollars per month he had ever earned 
prior to said injury? 

Answer. See answer to 75. 

80. Do you find that the failure of the plaintiff to exercise ordi- 
nary care proximately contributed to the injury complained of? 

Answer. No. 

Sl. At the time that the danger of a collision became apparent or 
probable to the « ngineer In charge of engine number 154, when he 
cave the dang r signal and reversed his engine, how far apart were 
the said two engines ? 

Answer. About 30 feet when thi gna | was given. 

Sz. Were any brakes applied to the train drawn by engine num- 
ber 160 just prior to the collision ? 

Answer. No. 

83. Is it the imperative duty of employees in charge of engines 
and trains in yards to pay attention to all signals of ds anger when 
heard ? 

Answer. Yes. 


a eS a I - 
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84. Are danger signals given for the purpose of preventing acci- 
dents? 

Answer. Yes. 

85. Did the engineer in charge of engine number 154 when the 
danger of a collision became probable or apparent in order to pre- 
vent the same give the usual signal of danger by blowing the whistle? 

Answer. No. 

86. If you findthat the engineer in charge of engine number 154, - 
when the danger of a collision became probable or apparent, gave 
and sounded the danger signal, was this the proper course to pur- 
sue? 

Answer. Don’t so find. 

87. If you find that the engineer in charge of engine number 154 
when the danger of a collision became probable orapparent reversed 
his engine to prevent a collision, was this the proper course for him 
to pursue? 

Answer. Don’t so find. 

88. Asengine number 166 moved east on the main track, was there 
any brakeman ar other employees than plaintiff and the engineer 

on said train ? 
122 Answer. No. 

89. Did the plaintiff know, as said engine number 166 
moved east on the main track, that there was no other em ployee on 
said train drawn by engine number 166 except himself and the en- 
gineer ? 

Answer. No. 

90. Was plaintiff’s leg amputated some ten to twelve inches below 
the knee? 

Answer. Yes. 

N. k. HOWELL, Foreman. 


Patrick Mackey, Plaintiff, 
is. 
Tue Missouri Paciric Rarpway Company, Defendant. 
JUNE 281TH, 1884. 

Now comes the defendant, by its attorneys, Everest and Waggener, 
and presents its motion for judgment herein on the conclusions of 
fact as found by the jury, which motion, after due argument by 
counsel and consideration by the court, is overruled, the defendant 
excepting. . 

And thereupon the defendant presents its motion for a new trial 
herein, for reasons 1n said motion contained, which motion, after due 
argument by counsel and consideration by the court, is overruled, 
and the defendant excepting. 

It is therefore considered and adjudged by the court here that the 
plaintiff, Patrick Mackey, have and recover of and from the defend- 
ant, The Missouri Pacific Railway Company, as well the said sum of 
twelve thousand dollars ($12,000), the sum so as aforesaid found due, 
as also all costs herein, taxed at $ , and that execution issue for 
the same. 
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l, W. W. Chureh, clerk of t . sag gi | of the second judicial < 
district pacer and for the cor Ly of Atchison, State of Kansas, do 


® } 
loregolng Is the original Cuse 


hereby cert that the within and 
-of said court this 


made as july allowed and signed by the judge 
13th day of August, A. D. 18584, and as such duly attested the same. 
Given under my band and official seal this 15th day of August, 
A. D. 1884 | 
W. W. CHURCH, 
Clerk of the District Court, Atchison County, State of Kan., 
By J. J. BOYD, 


Denuty Clerk -« 
pettia Clik 


Filed by me this 14th day of August, A. D. 1884. 
W. W. CHURCH, 
Cl, yp] District Court. Atelison County, Slate ot Kansas 


By J. J. BOYD, 


124 And afterwards, to wit, on the 7th day of March, A. D. 1880, 

the sanre being one of the regular judicial day s of the Janu- 
ary term, A. D. 1885, of the supreme court of the State of Kansas, 
before said court in session at the supreme court room in the city of 
Topeka—present, Hon. Albert H. Horton, chief justice; Hon. Daniel 
M. Valentine, associate justice, and Hon. William A. Johnston, asso- 
ciate justice, and C.J. Brown, clerk of said court—the fol 
ceedings, among others, were had and entered of record 
to wit: 

THE Missourr Pactric RarLway Company, Plaintiff, 

is 


Patrick Mackey. Defendant 


This cause came on for di cision : and thereupon it is order d and 
adjudged that the judgment of the court below be affirmed, with 


COSLS, and hereot let « ‘xecution Sse 


Johnston, J., delivered the opinion of the court, Horton, C. J., 
and Valentine, J., specially concurring. 


And also on, to wit. the 7th day of March, A. D. 1885, the same i>. 
being one of the regular judicial days of the January term, A. D. 
1885, of the supreme court of the State of Kansas, there was filed 
in the othee of the clerk of said court the syllabus and opinion of 
the court in said cause, a copy of which is in words and figures as 
follows, to wit: 
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ive as to lead to a conclusion that the jury were actuated by 


passion, prejudice, or improper influence, nor to Justify this 
court In setting the verdict aside. 
Horton, C. J., specially concurring. 
Valentine, J., specially concurring. 
A true copy. 
[Seal Supreme Court, State of Kansas, | 
Attest : C. J. BROWN, 
Cl rk Supre me Court. 
-—* 
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Ng. No. 3416. 
Patrick MAcKEY. } 


Error froin Atchison county affirmed. 


The opinion of the court was delivered by Jonnsron, J. 

This action was brought by Patrick Mackey against the Missouri 
Pacific Railway Company to recover for personal injuries sustained 
by him while employed by the defendant company as fireman upon 
a switch engine, and which injuries he alleges were occasioned solely 
by the gross carelessness and negligence of the emplovees of the rail- 
way company other than himself. 

Among the facts, about which there is little if any dispute, may 
be stated the following: The railway company has control of two ‘ 
track vards in and adjacent to the city of Atchison, commonly des- 
ignated as the “ upper vard” and the “lower yard,” and which are 
about one mile apart. On February 11th, 1882, the defendant com- 
pany was using and operating two switch engines with their crews 
in these yards in running and switching cars, the engine desig- 
nated as number 166 being chiefly used in the upper. yard, and the 
other, known as number 154, being principally used in the lower 
yards, although each engine also hauled and pushed cars from one 
yard to the other, and both engines and their crews were used in the 
common employment of the defendant; that plaintiff was serving 
as fireman on engine number 166. 

On the day the accident occurred number 154 started from the 

lower yard with from ten to fifteen loaded cars, for the pur- 
128 pose of placing them upon the side tracks in the upper yard, 

where engine number 166 was at tlie same time employed in 
transferring cars from one point to another in the upper yard. 
About the time that number 154, going westward, entered the upper 
yard engine number 166 was backing eastward, when the two en- 
gines collided, wrecking the engines and crushing plaintiff's loot 
and leg, so that it became necessary to amputate it, which was done 
on that day. ‘The collision occurred on a bright, clear day, between 
eleven and twelve o'clock in the forenoon. The ground was level, 
and the track was straight for a distance of about a quarter of a mile 
east of the point of collision, and the engineer in charge of engine 
number 154 could have seen engine number 166 that distance, and 
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130s ity was challenged upon the same grounds as are urged here. 
The supreme court of that State upheld the statute, and in 
deciding the case said: 

“The argument, briefly stated, is that, under the statute, railroad 
corporations are subjected to penalties and liabilities which other 
persons and corporations engaged in like business are not subjected 
to; that the business of operating a railway is peculiarly hazardous 
to employees engaged in the operation of the road must be ad- 
mitted. Counsel have not called our attention to any business which 
is equally hazardous, and as the statute is applicable to all corpora- 
tions or persons engaged in operating railroads, it seems to us it 
does not discriminate in favor of or against any one. We think it 
it a pure question of legislative discretion whether the same penal- 
ties or liabilities should be applied to carriers by canal and stage- 
couch or to persons and corporations using steam in manufactories, 
as is prescribed by statute in relation to railroad companies. The 
provisions of section 30 of article 3 of the constitution of this State 
io the Fourteenth Amendment to the Constitution of the United 
State are quite similar, if not in spirit identical, in so far as either 
can be said to prohibit the Legislature from conferring exclusive 
privileges on any person, or imposing penalties upon any corpora- 
tion which are not shared by others under like circumstances ; and 
it was held in MecAunich v. M. & M. R. Co., 20 La., 338, that the 
statute under consideration did not conflict with the constitution of 
this State, and for like reasons we do not think it conflicts with the 
Constitution of the United States.” 

sucklew v. Cent. Ia. R’l?y Co., 21 N. W. Rep., p. 108. 


2? A witness named JOHN STEELE was produced in behalf of 
plaintiff, who, in response to questions, rave the following testi- 
mony: 


“Question. What business were you engaged in on the 11th of 
Keb., 18827” 

Answer. Running an engine on the Central Branch. 

Question. How long had you been running an engine there ? 

Answer. About two years. 

Question. Had you any experience as a fireman before that time ? 

Answer. Between three and four years. 

Question. Had any experience as a fireman on aswitch engine at 
Atchison, Kansas, before that time? 

Answer. Yes, sir; fired a switch engine here in the yard for six 
months. 

Question. What was the general duty of a fireman on a switch 
engine while the engine IS being moved from one point to another 
in the yard at that time?” 


The defendant objected to the question last asked, stating, as a 
ground of his objection that it called for the opinion of the witness 
without any proper foundation having been laid to ask the ques- 
tion; and, further, that it was not a proper subject of expert testi- 


mony. 
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Vihile we are inclined to agree with the counsel in their 
m that the inquiry did not relate to that which was a 
expert testimony, we still think 1t was unobjectionabl 
le Witness Was competent to alts ver the same. it was not 
involving special skill or scientific knowledge. Whatthe 
ties of a fireman in the Atchis yards were, or what ts 
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opinion upon one of the leading issues in the case—whether there 
was contributory negligence on the part of the plaintiff. 

In Allen v. Railroad Co., 57 Ia., 626, which was referred to by 
counsel in support of their objection, the court decided that while a 
witness ought not to be permitted to express an opinion that a par- 
ticular manner of performing the services required of a brakeman 
in the discharge of his duty, yet it was competent for the witness to 
state as a fact what services were performed by the brakeman in the 
discharge of his duty. It may be added that testimony of a like 
character was offered on the part of the railway company, and all 
the testimony given in behalf of either party upon this subject 

agrees substantially with that given by the witness Steele. 
133 We think there was no error in admitting this testimony, 

and what is said respecting its admissibility is applicable to 
other testimony of a like character objected to by defendant. 

2. Objection is made by the defendant to the ruli lg of the court 
in restricting the cross-examination of the plaintiff. After he had 
testified in chief in relation to the work performed by him as fire- 
man the defendant asked him the following question upon cross-ex- 
amination, which was objected to and excluded; “ Did you consider 
it the proper discharge of your duty at that time for each of you to 
be looking west, and that train going east as fast as a man could 
walk ?” 

Under the latitude which is usually allowed in the cross-examina- 
tion of a plaintiff we think the question might have been allowed 
without doing any injustice to the plaintiff. However, it was not 
strictly pertinent or material to the issue In the case. What he con- 
sidered to be his duty was unimportant. The question was, what 
were his duties and was he in the proper performance of the same 
at the time and immediately prior to the collision. There was no 
error in its exclusion. 

4. Complaint is made of the refusal of the court to give certain in- 
siructions which were requested by the defendant on the trial of the 
case. A number of them related to the law of contributory negli- 
gence and its application to the facts of this case. Counsel for de- 
fendant say that while the court in its general charge to the jury 
instructed them that contributory negligence on the part of the 
plaintiff weuld bar a recovery, yet it failed to instruct what degree 
of negligence would defeat the action. If the charge of the court 
had been given as stated, without explanation or qualification, it 
would appear that the plaintiff had cause of complaint rather than 

the defendant. It is only ordinary care that the plaintiff was 
134 bound to exercise, such care as men of ordinary judgment, 

intelligence, and prudence would exercise under like circum- 
stances. Slight negligence on his part is not enough to defeat a re- 
covery, providing the negligence of his fellow-servant is established, 
and the term contributory negligence is broad and inclusive enough 
to embrace the slightest negligence. But the court in the instruc- 
tions which it gave did not stop with the mere statement that con- 


-tributory negligence would bar a recovery. The jury was told that 


it was not enough that the injuries were received by reason of the 
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co-employes of the defendant were culpably negligent, and that 1 
does show that the plaintiff was at fault, and that his negligence 
contributed to the injury. 

The findings of fact returned by the jury all consistently show that 


the co-employes of plaintiff could, by the exer ‘ise of ordinary Cure, 


have avoided the collision, and the further finding is made that the 


plaintiff was performing his duty and in the use of ordinary care 


when the aceident occurTrt d., Wehaver ad 1 he testims Hy and re ached 
the conclusion that it abundantly sustains the finding that the engi- 
neer in charge of engine number 154 was —— negligent in the 

management ofhisengine. He saw other engine at work In 
136 + ee Ase om, mse it, fier hecame on ata speed 
of from four to six miles an hour, the othe reng ne bel ny ill tha 


time in plain view, and yet he never gave any signal or warning of 


his approach, nor did he maire lth \ f tlort LO stop his f nei until he 
was within a few feet of the other engine, and only ti 

seconds of time elapsed betwee mn the sounding of the ont I signal 
and the collision. There is no doubt from the evidence that he 
could have stopped his engine after the danger of collision becam 
apparent to him. Whether the engine rin charge of engine num- 
ber 166 noticed the approach from the east of engine number 154 
does not appear. [lis engine had been running backward and for- 
ward in the upper vard switching cars, and shortly before 154 came 
into the vard it had been pushing cars In the opposite direction from 
which engine nuinber 154 was coming. He then backed his engine east 
at the rate of irom four LO SIX miles cll) hour il distance of about five 
hundred feet to the point of collision. Some reason may be found 
for his failure to observe the approach of engine number 154, though 
in backing that distance and at that rate in atrack yard where other 
engineers were employed ordinary care and prudence would seem 
to require that he should have looked for obstructions in the diree- 
tion in which he was moving. It was strongly urged that it was 
equally the duty of plaintiff to keep a lookout for obstructions, and 
if he had done so the accident might have been avoided. 

The evidence in the record tends to show that the engineer has 
direct control of the engine and that the fireman is under his direc- 
tion as well; that the primary duty of: plaintiff as fireman on a 
switch engine in that yard, as indicated by the name of the employ- 
ment, was to fire the engine and to keep steam on, and when 

not thus engaged to assist the engineer LO keep 1 lookout for 
137 ~—s signals frgm the crew and for obstruction on the track. It 

also tends to show that just before the accident occurred, and 
when engine number 166 started to back east, the plaintiff was look- 
ing west, from which point he had been receiving signals from one 
of the crew, and, after tapping the bell a few times, stepped down 
from his seat and began to break and shovel coal into the engine, 
and that while he was thus engaged he was stooped over and facing 
west, and could not bave seen the approach of engine number 154 
except by straightening up and turning around. It is said that if 
he had looked in the direction they were moving before he began to 
fire the engine he would have observed number 154 coming, and 
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139 sion, prejudice, or corruption. The verdict was approved 
by the learned court that presided at the trial, and we do not 
feel that we would be justified in setting it aside. 
The judgment of the court below must be affirmed 


140 VALENTINE, J.: 

I differ to some extent from my brethren, and radically from the 
chief justice, as to what constitutes knowledge of a primary charac- 
ter as contradistinguished from mere opinion, inference, or conclu- 
sion, and the decision in this case illustrates such difference. 

The court below, over the objections of the defendant, permitted 
John Steele, a witness for the plaintiff, to answer the following 
questions, to wit: 

“1. What was the general duty of a fireman on a switch en- 
gine while the engine is being moved from one point to another in 
the yard at that time‘ 

“2. Suppose at a given time the fireman is feeding his engine, is 


} 


it his duty then to look out? 

“3. State, in the order in which they come, what the general du- 
ties of a fireman on a switch engine was on the llth day of Feb- 
ruary, A. D. 1882, when moving from one point to another in the 
yard.” 

And the court below also, on the cross-examination of the plain- 
tiff, who was a witness in his own behalf and who had _ previously 
testified that he was a fireman on a railroad engine of the defendant 
and had testified with regard to his duties as such fireman, sustained 
an objection of the plaintiff to the following question asked by the 
defendant, to wit: 

“Did you consider it the proper discharge of your duty at the 
time for each of you to be looking west and that train coming east 


as fast as a man could walk ?” 


A majority of this court sustains all these rulings of the court 
below upon the theory that the views or beliefs entertained 
141 by a person as to what constitutes the duties Of a fireman ona 
railroad engine are, when derived from perscnal observation, 
not merely matters of opinion or inference, but is knowledge of a 
primary character. Inthis I differ from my brethren. I believe 
that all mental conceptions or operations are merely opinions, in- 
ferences, or conclusions, except the direct and immediate cognitions 
of the person’s own primary senses. And it is clear to my mind 
that no person can either see, hear, feel, taste, or smell a duty. His 
conception of duty when derived from personal observation is merely 
the result of inference, comparison, reasoning. 

One of the questions which was to be proved on the trial of this 
case was whether it was the duty of the plaintiff while he, as fire- 
man,and the engineer were operating a switch engine in the engine- 
yard of the defendant to look out for dangers or not. The defend- 
ant claims that such was his duty, and that 1f he had so looked out 
no injury would have occurred; while the plaintiff claims, first, 
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the common knowledge of people in or neral, and if they do the 
courts may then take judicial notice of them without proof. Others, 
undoubtedly, are matters of experience and skill, and come within 
the knowledge of a class of persons only, usually called experts, and 
can be testified to only by such class. And others still may not be 
matters of judicial knowledge at all. nor the subjects of expert tes- 
timony at all, but can be proved only by proof of the detailed facts 
which tend to show what they are. And then it isthe duty of the 
jury to determine what the duties are. There are cases where 
ordinary witnesses may testify to opinions, but it is not necessary 
now to mention them. 

My opinion on these subjects is more explicitly stated in the case 
of the City of Parsons v. Lindsay, 26 Kas., 426,452. My opinion is 
also shown in the case of Monroe v. Lattin, 25 Kas., 351. 

[ am inclined to think that a sufficient foundation was laid for 
the introduction of Steele’s testimony provided a foundation would 
render it competent, and | also think that the question asked the 
plaintiff on cross-examination included an assumption of the exist- 
ence of a fact not warranted by the previous evidence, and there- 
fore with considerable doubt I shall coneur in affirming the judg- 
nrent of the court below. 


144 Horton, C. J.: 

coneur 1D the judgment in the foregoing case, but deem 
it important to add a few words to what has already been stated by 
the other members of the court. 

As to the afiirmance of the judgment below, it is immaterial, in my 
opinion, whether the answers 1VE I} by Steele to the que stions pro- 
pounded him were matters of opinion or of personal knowledge. 

If the questions put to him were for the purpose of obtaining his 
opinion only, then he was competent as an expert to testify. The 
evidence shows that he was engaged as an engineer in the service of 
the railroad company at the time the plaintiff was injured ; that be- 
fore the injury he had worked three or four years us a fireman and 
had actually worked asa fireman for several months on a switch 
engine inthe yard of the railroad company at Atchison and in the 
identical yard where the plaintiff was injured. Therefore, Steele, 
strictly speaking, was one who, by practice and observation, bad be- 
come experienced in the duties of a firman. 

But Ido not think that the questions put to Steele were intended 
to obtain merely his opinion of the matters inquired of, but were in- 
tended to elicit from him facts of which he had personal knowledge 
thereof. ‘Therefore, the question arises whether a witness who has 
actual knowledge may testify what the general duties of a servant 
or employe are. 

Worcester; among his other definitions, defines duty as follows: 
“Any service, business, or office.” A like definition is given in the 
Imperial Dictionary, vol. 2, 114. 

When we speak of duty as applied to'a servant or emyloye, the 
matter involves his service or business. We intend to refer to what 
he does in his service or business. When we ask aservant what his 


_ ‘ } : ] | 
iubLles ar \\ ¢ mMtend to ask Hill iat services or work he 
,% . " , 
: lic eet " i «-s ; ' oc7 <4 8 ‘ ; 
venerally performs. If I advertise for a servant to attend to 
~ ‘ : , : Vs 1} 
t+) mv room, and the applicant, in nswer tuereto, Calls upon me 
i ke * What + on ’ 
Llldd GSAS th Mis veneral au Ss are to De, ne aoes not 
ba has } 
chad tor ne to wuess or Inerely Give an opinion, Dut he does ser ik. 
’ 
ear (j 1 | 1T) Oriy} moras io \ i : ‘ i is at Is ¢ K pected LO per- 
s 
} : . ae 1) 
nd when I say to him tha tlis general duties will be to 
4 j 7 1 7 
| res and sweep my root | » not intend thereby to 
+ > 
’ 
ruess or G1Ve an oplniol Lt inte form him that if he 
; » \ \ % ; " \ ’ : ’ ’ hye lel 
| = ery (*% | im ¢ pected (>) } \ (j it\ Oy] sory c*i i¢) OUT 
: s und sweep mv room \iter | ioes enter my service 1 
“— : ri 1 x ’ ‘* . 
(>) Inaqutres OF him What his yreneralt duties are, ants hie ail- 
, y ‘ } | build ‘ala and 14 7 ! j . i} 7 7 | I { 
~ rey aTVe () DLT WIV res and sweep UV Foot. (10 TO 
: ; ' , : 
such servant In Making such an answer merely guesses 
! } } ; ' , i 
S ODIO | think ne les les » MAtLLEers within nis OWT) 
" »\\ eqcy ore If iS LiWways Comperent Ol *) WiLness 1) Stats 
“. ] . ” : : . 
. ces are pertormed DY him Ii) giils uUSLLess OFT eth Ploy ment, 
’ . 
’ } ’ 
=} i. Witness to state Dis veneral duties 1m anv service 
. ' 
cry ; THe nau ry mivoLlves thy, enera| sery ices peri mrined 
; ; I] . ’ ; | - e1 Le byes i " i ¢ ] 
) € THD ViTied) bit] i i i] nK boat Wileti AMmeek 
i , ' ’ ' ‘4 ti " " | ; t ti > Pal soa ta HF . 
. j }i ‘) i om cis tO) Litt F § iLict’S ©) if peaatl ivi; Pi 
, ’ + 
(j (*T} | know] ¢icré ’ ‘ ? ry \ ~ t | . “ae aT = Ww | ’ 
ca «(Gh Liki ins ’ ' ed j i i iit cLiti i + belt 
: " ; ry } 
sf , , 
e performed by him as fireman [his and nothing 
\ 1 —- \ l. , nan | _ 
ciusion Is at where the gene iuties or general services 
: , : 
servant or employe are not prescribed by written orders or rules 
I I , 
1 ? } } <° 7 } . 
1% ft» a ' recy Nera r) LV if a (yi Sue] (7) a reii ait ries 
+" ae ‘ Lie! i( lili miitvyy i : i ‘ BROLIN Li (iu | 1 


ryvices may testliv as to wh) at tnev are oft fis own perst nai kKnowl- 


| " + | ] } ’ t| t " fliged ' y oi 

i Phillw mere Is aANnVLOINY “CC VICWS COLDMICLINY WIttl 
| .. of omy ee 

e cause Ol \lo roe vs Latin, 25 NUS... oO] or with Cltv ol] Parsons 


Woon */t) Kas. |; Ir) thy (‘ii 7 \lonroe iis Latin. supra. 
the question was asked: “Then you would not thi 


ae 
Fé. ; ; : ‘| " . : ] 
Tr gent, would you, to leave him (the horse) unhitched just long 


; . i j . on 
enough tor vou to get Intot he oOuLrYY, 1] tine Ines are U pot thr 
> i] “Mee : ‘ » 97 ry 
me side of ne norse, you are Golng 1} fhe answel Was, 
’ ’ ’ , : 
VV i not consider it neghigent \ f this was excluded JI 
: } ’ ] . . 
irs this question called solelv fo pinion and the matte 
; , l-slt eat) +] , a +} lig ot 
VOIVeE SAILIL OF SCICTIICE. 1) tila isi Lne withess aid ho 
" ° } 
lm to be an expert, hor can it be In ahy manner urged that the 
. | :  _- ™ . " . ] “ 
ience Was UPpOD matters W ith ln Hisown pel sonal k now ledge. nthe 
. . . . ; . i* 
ty of Parsons N Linds V, supra, the court py rmitted one oi the 


ns several witnesses that the street crossing was unsalt ana 

ngel No attempt was made to show that the witnesses were 
perts herefore think In that case that the question at Issu 

e | irv. whether the street-crossing was safe or not should 
u n left to the jury to be determined under a statement of 
the facets and circumstances within the knowledge of the wit- 
sses us to t he mndition ol the Crosslhyg lf Ste ele had be n asked 

to give his opinion whether the plaintiff was negligent at the time 
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he received his injury, the inquiry would have been of the character 
declared incompetent in Monroe vs. Lattin, supra. If Steele had been 
asked to give his opinion whether the plaintiff was acting In an un- 
safe and dangerous manner at the time he received his inj such 
inguiry would also have been incompetent within City of Parsons 


. 


ury, 
Us. Lindsay, supra. 
[In the dissenting opinion the following question put to plaintiff 
is referred toand commented upon: “ Did you consider it the proper 
discharge of your duty at the time for each of you to be look- 
147 Ing west and that train going east as fast as aman could 
walk ?” 
I think that this question was properly excluded, because it seems 
to me it was asked solely to confuse and mislead the jury. 
I do not understand that there is any evidence in the record tend- 
Ing to show that at the time of the injury complain dof the fire- 
man and engineer were both looking west. The assumption of fact 
in the question was wholly unsustained by any evidence before the 
jury, and therefore the question itself was improper. 
A true copy. 
[Seal Supreme Court, State of Kansas. | 
Attest: C. J. BROUEN, 


} ’ 
Ch »]- Oupre hie f ourt. 


148 And thereafter,on March 17, A. D. 1885. there was filed 
with the clerk of said court the following bill of exceptions 
allowed by the chief justice of the supreme court, to Wit: 


149 Bill of Exceptions. 
In the Supreme Court of the State of Kansas. 


THe Missouri Pacrric Rartway Company, Plaintiff in Error. 
iS 


PATRICK Mackey, Defendant in Error. 


Be it remembered that on the 30th day of August, A. D. 1884, the 
suid The Missouri Pacific Railway Company duly filed its petition in 
error in the above-entitled court, praying for a reversal of a judg- 
ment and decree of the district court at Atchison county, State of 
Kansas, In a certain action wherein Patrick Mackey was plaintiff, 
and the said The Missouri Pacific Railway Company was defendant, 
in which said action the said Patrick Mackey, by consideration and 
judgment of said district court, recovered judgment against the said 
Missouri Pacific Railwav Company for the sum of twelve thousand 
dollars and costs of suit; that among other reasons claimed and 
presented for a reversal of such judgment by the said Missouri Pa- 
cific Railway Company it was alleged and contended that the act of 
the Legislature of the State of Kansas. entitled “ An act to define the 
liability of railroad companies in certain cases,” and which said act 
reads as follows: 

“ Be it enacted by the Legislature of the State of Kansas: 

SecTion 1. Every railroad company organized or doing business in 
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3. Whi le witnesses ought net to be permitted LO express an opin- 


iol) eon a fire mah Upon an engine » pe rforme “l icertaln service 


In the manner required of ‘him in the proper discharge of his 

duty, | Vi / it Is conipetent lor any wWitni Ss having personal know!l- 

‘ edge of the facts to state what the duty is, or what services were 
rarer ene by firemen in that vard. 

4. In an action against a railroad coinpany by one of its employes 

‘sonal injury occasioned by the negligence of 

plaintiff is held only to the exercise of or- 

as men of 


to recover tor pel 

CO-¢ mployes the 

152 dinary care to entitle him to recover—such care 

ordinal ry judgment, intelligence, and prudence would exer- 

cise under like circumstances—and an instruction that any neg- 

livence Or shight negligence Ol} the part of the plaimtiff would 

prevent a recovery would — — hold the plaintiff to a 

higher degree of care than is by the law required of him, and 
was properly refused. 

D. pm ni era and he ld Lo be sufficient LO show that plain- 

tiff’s injury Wa a b Vy the ui oligence of his ¢o employes, 

fine ding of the jury thie plaintiff Was 11 


S09 tO SU the 
he received his In- 


ana al 

the exercis of apt wc care al the time 
jury. 

6. An employe of a railroad com pan) 

good hea Ith. who Was sServilig Itt the capacity of hire mali ol a 

leg 0% foot crushed, making aim puts ition 

| suffering, Imps uring 


’ 


thirty nine years of uge, Ith 


locomot ive, had his 
necessary, and causing gre: ¢ and protracte 

his general health, and after i lapse of more yt two vears the 
Injury occasions him sensbdeasble nervous irritatipn pain, 
and continue during his lifetime, 


? 


which will probably increase 
is by the jury awarded damages in the amount of $12,000.00. 
Held, that under the circumstances the verdict is not so ex- 
cessive as to lead to a conclusion that the jury were actuated 
by passion, prejudice, or improper influences, nor to justify this 
court in setting the verdict aside 

Horton, C. J., specially concurring. 

Valentine, J., specially concurring. 

A true copy. 

[Seal Supreme Court, State of Kansas 


Attest: BROWN. 
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THe Missourt Pactric RAILWAY COMPANY 


PATRICK MACKEY. 


No. 3416. 


155 Error from Atchinson county affirmed. 


The opinion of the court was delivered by Jonnsron, J.: 

This action was brought by Patrick Mackey against the Missouri 
Pacific Railway Company to recover for personal Injuries sustained 
by him while employed by the defendant company as fireman upon 
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second trial, occurring nearly a year afterwards, a verdict was 
rendered in favor of the plaintiff for the sum of $12,000. Numer- 
Ous errors are assigned and discussed by counsel for defendant, which 
we will consider. 

1. It is first urged that if the plaintiff can recover at all it must 
be under and by virtue of an act of the Legislature approved Feb- 
ruary 26, 1874, which provides that “every railroad company organ- 
ized or doi ln? business in this State shall be liable for all damages 
done to any © mploeye of such comps any mn nore. ye i ol any leg- 
ligence of its agents or by any misnahage ment of ts engineers or 
other employes to any person sustaining such d: sli ;” that under 
this statute a liability is attempted to be created against a railroad 
company where none existed at common law, and that it subjects 
railroad corporations to liabilities and penalties not imposed upon 
other corporations and persons under like circumstances. It is 
argued with great earnestness and ability that railroad corporations 
are therefore by this statute denied the equal protection of the laws 
cuaranteed by the Fourteenth Amendment to the Constitution of the 
United States, and the statute should be held invalid. 

That question was presented to this court in the case of Mo. Pac. 
R'l’y Co. Vv. Haley, 20 Kas., Ow. In that case it was decided, after 
full argument and a careful investigation of the question, that the 
statute was not in conflict with the Fourteenth Amendment to the 
Constitution of the United States. Upon a re-examination of the 
question we are satisfied that it was correctly decided, but we think 
it would be profitless to again review the authorities or enter upon 
a further discussion of the subject. We must regard this ruling as 
the settled law of the State unless it shall be declared to be erroneous 
by the Supreme Court of the United States. Wem oht add that in 

lowa a similar statute exists. Very recently its validity was 
156 challenged upon the same grounds as are urged here. The 

supreme court of that State upheld the statute, and in decid- 
ing the case said : 

The argument, briefly stated, is that, under the statute, railroad 
corporations are subjected to penalties and liabilities which other 
persons and corporations engaged in like business are not subjected 
to. That the business of operating a railway is peculiarly haz- 
ardous to employees engaged in the operation of the road must 
be admitted. Counsel have not called our attention to any busi- 
ness which is equally hazardous, and as the statute is applicable 
to,all corporations or persons engaged in operating railroads, it seems 
to us it does not discriminate in favor of or against any one. We 
think it is a pure question of legislative discretion whether the same 
penalties or liabilities should be applied tocarriers by canal and stage- 
coach, or to persons and corporations using steam in manufactories, 
as is prescribed by statute in relation torailroad companies. The 
provisions of section 30 of article 3 of the constitution of this State 
to the Fourteenth Amendment to the Constitution of the United 
States are quite similar, if not in spirit identical, in so far as either 
‘an be said to prohibit the Legisiature from conferring exclusive 
privileges on any person or imposing penalties upon any corpora- 
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tion which are not shared by others under like circumstances; and 
it was held in MeAunich v. M. & M. R. Co., 20 Ia., 338. that the 


statute under consideration did not conflict with the constitution of 
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this State, and for like reasons we do not think it conflicts with the 
Constitution of thre nited State 
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2. A witness named John Steele was produced in behalf of plain- 
te - . . ' : , i" 1] — : . aie 
Lil, WhO, 1h response to questions, gave the following testimony 


Question. What business were you engaged in on the 11th of Feb., 


, ‘% »* Mm . : ,\ .% 1 . ‘| i + | P on 
(nsw i. VULLILINY All Cheihe Obl Lhe CliLial Branch. 


Wey, 


' ’ : ' | ’ j : i ; ' ' " ;% ‘ " : . ‘) 
Question. How long had you been running an engine there‘ 


, a 4 ) 4 ’ t ” Le " , : ) ‘ yy . ‘ ’ : +) 
io, lI@SLION HLlad YOu ahy eX periehce as a nat before that Lime 
4 > i | 
\} = 13 ' \ i | nrer fLtidi IO si ' 


‘ a ; ’ , ai . : . 
\] vo 1 es, SIT ired a switen engl iere in the vard tor slx 


Y 

Muestion. What was the general duty of a fireman on a switch 
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Horton in Monroe v. Lappin, 25 Kas 4 It is a familiar rule 
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that witnesses must speak to facts, and tl they are not allowed to 
rLVi ODPIIOIS Lliiicess Line VY nre ¢ xX perts ) } i tnen oniy upon questions 


The facts here inquired of are such that any one having personal 
knowleda thereof 1s compet nt totestily to the same, no matter how 
SUCI) It) ello nce nay have been evainec pDutit w itt he observed that 
the witness Steele assumed to speak from personal knowledge. ‘The 
preliminary testimony given by him shows that his opportunity for 
i@arning the tacts was ample. He was engvayt cd as ali engineer in 
the service of the defendant at the time Mackey was injured ; had 
been running an engine for two years ; had had experience as fire- 
man between three and four years, and had actually served as a 
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fireman on a switch engine at Atchison, Kansas, and in the yard 
where the plaintiff was injured. Possibly the master mechanic, 
yard-master, or the person who had the direction and control of the 
firemen on these switch engines might, by reason of their position 
and experience, have had more exact information upon the subject 
than this witness, yet the testimony of common observers upon such 
subjects is admissible so far as such observation goes. Common- 
wealth v. Dorsey, 103 Mass., 420; Funston v. C. RT. & PLR. Co., 
60; 61 Ta., 452. 
155 Whether be was acquainted with the facts or whether he 
stated them correctly could have been inquired into by de- 
fendant and tested upon cross-examination. The answer he gave 
was: “The duty of a fireman on an engine is to keep the engine 
hot, to keep steam on, and to assist the engineer in watching for 
signals.” 

It is claimed by counsel that this testimony was tn effect an opin- 
jon of the witness that the plaintiff was in the exercise of ordinary 
care at the time that the accident occurred. Notso. There was 
obviously no purpose to get from the witness his judgment or an 
opinion in regard to the manner in which plaintiff had performed 
this work, or whether he was properly discharging his duty at the 
time of his injury, nor did the testimony given by him go to that 
extent. The inquiry went only tothe work generally performed by 
a fireman on an engine in those yards at that time. These facts 
might be testified to by any one having personal knowledge of the 
same, and these, together with many others that were shown con- 
cerning the action of the plaintiff at the time of the accident, were 
proper and necessary to enable the jury to reach an opinion upon 
one of the leading issues in the case, whether there was contribu- 
tory negligence on the part of the plaintiff. 

[In Allen v. Railroad Co., 57 la., 626, which was referred to by 
counsel in support of their objection, the court decided that while a 
Witness ought not to be permitted to express an opinion that a 
particular manner of performing the services required of a brake- 
man in the discharge of his duty, yet it was competent for the wit- 
nesses to state as a fact what services were performed by the brake- 
man in the discharge of his dutv. It may be added that testimony 
of a like character was offered on the part of the railway company, 
and all the testimony given in behalf of either party upon this 
subject agrees substantially with that given by the witness 
Steele. 

159 We think there was no error in admitting this testimony, 
and what is said respecting its admissibility is applicable to 
other testimony of a like character objected to by the defendant. 

¥. Objection is made by the defendant to the ruling of the court 
in restricting the cross-examination of the plaintiff after he had tes- 
tified in chief in relation to the work performed by him as fireman. 
The defendant asked him the following question upon cross-examina- 
tion, which was objected to and excluded: “ Did you consider it the 
proper discharge of your duty at that time for each of you to be 
looking west, and that train going east as fast as a man could walk?” 
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ligence and the duties of the plaintiff directed the jury as follows 
he plaintiff in aces pting employment as a fireman upon one of 
the defendant’s yard engines assumed the ordinary hazards of that 
occupation [It was his duty to take ordinary care to avoid danger 
LO himself, and he hada rig! 
engaged in the management and operation of said two engines and 
them re spective trains would CXF reise ordinary Care towards him 
But he had no right to assume that 1 1e\ would exercise extraor- 
dinary care or the highest degree of diligence to avoid injury to 


nt to assume that his fellow-servants 


And if the jury find from the evidence that under the circum- 
stances it was the duty of the plaintiff to look out for obstructions 
in the direction that his engine was running, and that if he had 
been 1n the exercise of ordinary care he would have seen engine NO. 
1 time to have avoided the collision: but that he negligently 
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part, together with the negligence of his fellow-servants, then the 
plaintiff is not entitled to recover, and your verdict should be in 
favor of the defendant.” 

Other of the instructions asked were to the effect that any negli- 
gence on the part of the plaintiff would prevent a recovery. ‘These 
would imply and hold the plaintiff to a higher degree of care than 
is by the law required of him. He was not bound to exercise ex- 
traordinary care and prudence, and the instructions were properly 

refused. 
161 Some other exceptions are taken by the defendant to /the 

ruling of the court, both upon the instructions refused and 
given, but in view of the decisions heretofore made by this court we 
think it is needless to discuss them. It is enough to say that we 
have examined them carefully and that every rule of law proper 
and necessary to.be stated to the Jury embraced in those that were 
requested were included in the instructions given to the jury, and 
that the charge of the court in its entirety stated the law applicable 
to the case fully and clearly. 

). The defendant assigns as error the refusal of the court to sub- 
mit a few special questions of fact. We have examined them and 
find no error in the refusal. There were one hundred and thirty- 
nine special questions submitted to the Jury, embracing almost 
every material fact in the case. Some of those that were requested 
were modified so as to make them harmonize with others allowed. 
A part of them had been submitted in different form, and the re- 
mainder of the questions refused do not appear to have been ma- 
terial. 

6. It is next urged that the court erred in overruling the motion 
for a new trial; that the testimony is not sufficient to show that the 
co-employés of the defendant were culpably negligent, and that it 
does show that the plaintiff was at fau!t and that his negligence 
contributed to the injury. 

The findings of fact returned by the jury all consistently show that 
the co-employés of plaintiff could, by the exercise of: ordinary care, 
have avoided the collision, and the further finding is made that the 
plaintiff was performing his duty and in the use of ordinary care when 
the accident occurred. We have read the testimony and have reached 
theconclusion that itabundantly sustains the finding that the engineer 
in charge of engine number 154 wasculpably negligent in the manage- 

ment of hisengine. Hesaw the other engineat work inthe upper 
162 yard long before reaching it, but he came on at a speed of 

from four to six miles an hour, the other engine being all the 
time in plain view, and yet he never gave any signal or warning of 
his approach, nor did he make any effort to stop his engine until he 
was within a few feet of the other engine, and only two or three 
seconds of time elapsed between the sounding of the danger signal 
and the collision. There is no doubt from the evidence that he 
could have stopped his engine after the danger of collision became 
upparent to him. Whether the engineer in charge of engine num- 
ber 166 noticed the approach from the east of engine number 154 doves 
not appear. His engine had been running backward and forward 
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sion or prejudice, or by reason of any improper influences. having 
been exercised upon the jury. 

The plaintiff was thirty-nine years of age at the time of the injury, 
with an able body and good health. His lower leg and foot was 
badly crushed, and was amputated about twelve inches below the 
knee. His suffering was great and protracted, so that he was con- 
ee ne 

cal treatment more or less ever since that time. It is stated by One 

of the pe ever ians who testified in the case that as an effect of the 
amputation he has what is called degeneration of the nerves of the 
stump, and that he will probably suffer more or less pain from it 
during his lifetime; that it will affect his nerves, disturb his sleep, 
and impair his reneral health, with a likelihood that the affliction 
will increase with time. Another physician who testified stated 
that plaintiff has not since the ainputation been as strong as for- 
merly; that he suffers pain; that the tump is unduly sensitive on 
account of the inflammatory action of the nerve, causing the sur- 
rounding muscles to be very sensitive, and, as a result, there Is a 
constant irritation of the nerves; that this irritation and suffering 
will continue, at least until another iam a gael gine that in 
the present condition of lis stump he not wear a cork leg, nor 
will he ever be able to wear one without lieaiions a secondary 
amputation, which would be attended with danger and with the 
risk that the same condition of the stump might exist afterwards. 

On all these considerations the yurv awarded the platmntilt twelve 
thousand dollars. <A former jury allowed eleven thousand dollars, 
Considering these facts, together with other circumstance that need 
not be mentioned, we cannot say that the award was so excessive as 

to lead to the conclusion that the jury was actuated by pis- 
165 = sion, prejudice, or corruption. ‘The verdict was approved by 

the learned court that presided at the trial, and we do nol 
feel that we would be justified in setting it aside. 

Di hiennent at theeuart below must be affirmed. 
166 VALENTINE, J.: 

I differ to some extent from my brethren, and radically from the 
chief justice, as to what constitutes knowledge of a primary charac- 
ter, as contradistinguished from mere opinion, inference, or conclu- 
sion, and the decision in this case illustrates such difference. 

The court below, over the objections of the defendant, permitted 
John Steele, a witness for the plaintiff, to answer the following ques- 
tions, to wit: 

What was the general duty of a fireman on a switch engine 
while the engine is being moved from one point to another in the 
yard at that time? 

“2. Suppose at a given time tie fireman is feeding his engine, is 
it his duty then to look out? 

“3. State, in the order in which they come, what the general du- 
ties of a fireman on a switch engine was on the 11th day of Febru- 
ary, A. D. 1852, when moving from one point to another in the 
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In my opinion, the mental conception of what are not the duties 
of a fireman when the same is obtained from personal observation 
and experience is merely the opinion of the person who entertains 
such conception. One cannot see a duty, nor hear it, nor feel it, nor 
taste it, hor smell] it, nor Can he have any conception of it except by 
inference, comparison, reasoning. His first observation of the work 
of a fireman might lead him to think one way, a second another, 
and so on indefinitely. His first observation might lead him to 
think that it was the duty of the fireman to look out for dangers 
in a case like this: a second m1 oht lead him to think otherwise: a 
third might lead him to modify 7 ~ bot hb of his former opinions, and a 
fourth might lead him to still farther modify, and so on indefinitely. 
His inference from his first observation would of course be worth 
but little. but its value would be increased with every observation, 
and aft ter many observations and tl Vari 7 and extended experience 
the inference would become exceedingly valuable. The mental 
process leading to such inference would be in such a case a vast in- 
duction. Of course, if the mental conception of duty is primary 
knowledge, there is no hecessity for |; aving any foundation for the In- 
troduction of ovidel nce to prove such duty, lor a person may always 

testify with respect to his primary wwe a ve—that is, with 
169 respect tO what it has Sec], heard, OC ) it| oul any prelimi- 

nary proof being offered, and he may ‘testify with regard to 
what he has SCC, heard, WC... although he may not have sech or 
heard the same more than once. Could he testify as to oe the 
duties of a fireman on a railroad engine are or are not he had 
never seen an engin operated more than once’? 

some of the duti sof hremen on railroad Chbpines nay COTLIC within 
the Common knowleda Ol po ople lth Veli ral.and if the V do the courts 
may then take judicial notice of them without proof. Others, un- 
doubtedly, are matters of experience and skill, and come within the 
knowledge of a class of persons only, usually called « Xperts, and can 
be testified to only by such class; and others still may not be mat- 
vere Of ee knowledge at all, nor the subjects of expert testimony 

t all, but can be proved only by proof of the detailed facts which 

nd to gerd what they are, and then it is the duty of the jury to 
iuneades what the duties are. There are cases where ordinary wit- 
nesses may testify to opinions, but it is not necessary now to mention 
them. 

My opini ion on these subjects is more explicitly stated in the case 
of The ¢ City of Parsons Se Lindsay, 26 Kas.. 126—4522. My opinion Is 
also shown in the case of Monroe v. Lattin. 9) Kns.. ol. 

lam inclined to think that a sufficient foundation was laid for 
the introduction of Steele’s testimony, provided a foundation would 
render if competent; and also think that the questions asked the 
plaintiff on cross-examination included an a ssum pt tion of the exist- 
ence of a fact not warranted by the previous evidence. 

And therefore, with considerable doubt, I shall concur in affirm- 
ing the judgment of the court below. 
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had actual knowledge, the inquiry was the same as what services 
were performed by him as fireman; this and nothing more. 

My conclusion is that where the general duties or general services 
of a servant cr employe are not prescribed by written orders or 
rules that any witness having actual knowledge of such general 
duties or services may testify as to what they are of his own per- 
sonal knowledge. 

[do not think there is anything in these views conflicting with 
the case of Monroe vs. Latin, 25 Kas., 351; or with the City of Par- 
sons vs. Lindsay, 26 Kas., 426. In the case of Monroe rs. Latin, 

supra, the question was asked: “Then you would not think 
172 ~=— it negligent, would you, to leave him the horse unhitehed just 
long enough for vou to get into the buggy, if the lines are 


upon the same side of the horse you are going to get in?” The 


answer was, “I would not consider it negligent.” All of this was 
excluded. Of course this question called solely for an Opinion, and 
the matter did not involve skill or science. In that case the witness 
did not claim to be an expert, nor can it be in any manner urged 
that the evidence was upon matters within his own personal know!l- 
edge. In the city of Parsons vs. Lindsay, supra, the court permitted 
one of the parties, over the objection of the other, to introduce in 
evidence the opinions of several witnesses that the street-crossing was 
unsafe and dangerous. No attempt was made to show that the wit- 
nesses were experts. I therefore think in that case that the ques- 
tion at issue before the jury, whether the street-crossing was safe or 
not, should have been left to the jury to be determined, under a state- 
ment of all the facts and circumstances within the knowledge of the 
witnesses as to the condition of the crossing. If Steele had been 
asked to give his opinion whether the plaintiff was negligent at the 
time he received his injury, the inquiry would have been of the 
character declared incompetent in Monroe vs. Latin, supra. If Steele 
had been asked to give his opinion whether the plaintiff was acting 
in an unsafe and dangerous mariner at the time he received his in- 


jury, such inquiry would also have been incompetent within City of 


Parsons vs. Lindsay, supra. 

In the dissenting opinion the following question put to the plain- 

tiff isreferred toand commented upon: “ Did you consider it the proper 
discharge of your duty at the time for each of you to be look- 

173 ing west and that train going east as fast as a man could 
walk ?” 

[ think that this question was properly excluded, because it seems 
to me it was asked solely to confuse and mislead the jury. 

I do not understand that there is any evidence in the record tend- 
ing to show that at the time of the injury complained of the fireman 
and engineer were both looking west. The assumption of fact in 
the question was wholly unsustained by any evidence before the jury, 
and therefore the question itself was improper. 

A true copy. 

[Seal of Supreme Court, State of Kansas. | 
Attest : C. J. BROWN, 


Clerk Supreme Court. 
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174 \nd thereupon such judgment and decree of the district 


court of Atchison county, Kansas, was affirmed, and final 
judgment ordered to be entered against the said The Missouri Pacific 
Railway Company for said sum of twelve thousand dollars and 
costs of suit; and, on application of the said Missouri Pacifie Rail- 
way Company this bill of exeeptions is allowed 
| 


W iti my hand and official signature at Topeka, the capital of 
: 
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Lied Lnd on Lie Sad March 4. ISS\ ere Was fitted in the sald 
“iprel) Court A petition tor the Atiow mce of aA Writ of error. 
> 7 - 
reLul LO Suprem (‘ourt of the United States. and for a cita- 
’ ? ? ; 4] ° : } > 
110 which, with all the endorsements nereon, is In words and fig- 
1) (es - tf (>\\~s | Wit 
| NITED STATES ¢ \ RICA 
| ; 
we 7 ly )} orable thy chief mstice OF Lh . eC Ol Kansas 
" : 
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certain cause wherein the Missourt Pacific Railway Company was 
] ¥ ’ ) : ’ ’ ae ¢ j - : — , on 
plaintiff in error. and Patrick Mackey was defendant in error, aftirm- 


t of the district court of Atchison county, State of 


{}i 


in favor of said Patrick Mack« nd against your petitioner, 
] | 


for the sum of twelve thousand dollars and for costs, as will appear 
Thy reterring to the record ana proceea Lvs i said Cause, and that 
said supreme court of the State of Kansas is the highest court of 
said State in which a decision in said suit could be had; and your 

: ] S seaet . : 
petitlor er claims the right tO remove § | judgment and proceed 
ings to the Supreme Court of the United States by writ of error, under 
section 709 of the Revised Statutes of th [ nited States, because the 
eause of action set forth in the petition of said Patrick Mack y,and On 
whi 1) etition and Cause ot action said 1uU liom hi for LW lve thou- 


, : - . , " : . } | . _ 
sand dollars and for costs of suit was rendered, is based sojely upon 
‘% : . . ‘ j 4 a . —- 

lowing act of the Legislature of the State of Kansas, to wit 


\n act to define the liability of railroad companies In certain cases. 
Be it enacted by the Legislature of the State of Kansas 

Section 1. Every railroad company organized or doing 

176 business in this State shall be liable for all damages done to 


poe Srey ee a i a 


; 
: 
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any employe of such company in cons eque nee ot any negli- 
gence of its agents, or by any mismanagement of its engineers or 
other employes to any person sustaining such damage. 

Section 2. This act shall take effect from its publication once in 
the “Kansas Farmer.” 

Approved February 26, 1884, as appears by the record of the pro- 
ceedings in said cause, which is herewith submitted. 


And your petitioner elaims that such act of the Legislature of the 
State of Kansas is in conflict with that portion of the Constitution 
of the United States of America which reads as follows, to wit: 


Article fourteen. 


“Section 1. All persons born or aturalized in the United States 
and subject to the jurisdiction thereof are citizens of the United 
States and of the State wherein they reside. No State shail make 
or enforce any law which shall abridge the privileges or immunities 
of citizens of the United States, nor shall any State deprive any per- 
son of life, liberty, or property without due process of law, nor deny 
to any person within its jurisdiction the equal protection of the laws ;” 
and especially that portion of said article 14, section. 1, which pro- 


‘vides that no State shall deprive any person of life, liberty, or prop- 


erty without due process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws. 
Wherefore your petitioner prays the allowance of a writ of error, 
returnable into the Supreme Court of the United States, and for a 
citation. 

177 And your petitioner will ever pray. 

THE MISSOURI PACIFIC RAILWAY 

COMPANY, Petitioner. 
EVEREST & WAGGENER, 
Attorneys for Petitioner 


Letthe writ of error issue, upon the petitioner, The Missouri Pacific 
Railway Company, entering into an undertaking to the said Patrick 
Mackey in the sum of.twenty-five thousand dollars, conditioned 
by law in such case made and provided. 

ALBERT H. HORTON, 
Chief Justice of the Supreme Court of the State of Kansas. 


(Endorsed:) Filed Mareh 17, 1885. C. J. Brown, clerk supreme 
court. 


178 And on said March 17, A. D. 1885, there was also filed a 
bond and undertaking approved by the chief justice, a copy 
of which is as follows, to wit: 


Bond. 


Know all men by these presents that we, The Missouri Pacifie 
Railway Company, as principal, and W. W. Hetherington, as surety, 
are held and firmly bound unto Patrick Mackey in the sum of 


a 


~— <> 


VS. PATRI \i \( K |  # i«) 


-_ ’ : ] ] . . | : 7 > al . i. | + 
twenty-five thousand dollars, to be paid to the said Patrick Mackey, 
—_ ‘ & 
his executors or administrators ; to which payment, well and truly 


, ’ ‘ ’ i . - } } ; 3 
Lo pe made, we DING ourselves and eu | OF US, TOINLY and severally, 

’ , ’ . : . ' " " ‘ . : 
‘ . ,¥ ‘ . 4 ’ ;% ‘ : a7 , " : : ‘) e. " . . 
apd our and eacn Of our helrs, eXe Ors \dministrators, firm|!, 
bv these presents 


W he reas the above-named Thi \iiss ir] Pacific Railway ('om- 
pany have prosecuted a writ of error in the Supreme Court of the 
l'nited States to reverse the 1udeme! » Fel ered 10) a certain action 
pending in the supreme court of thes of Kansas, wherein 
Missouri Pacific Railway Company was plaintiff in error and the 


. . , 
to effect and answer all costs and i well and truly pay 
Line \\ rif immount i the jwudgme}n! 5 LF | Lot I i (L111 St dam- 
ages for delay, costs, and nterest Mi SUCT) nent of 
the supreme court of the State of Kansas be affirmed, and shall 
" ’ : , ¥ ° " 
prosecute Liye Writ ot error to etiect. eitu Lt) s ovDl gation LO be vold: 
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‘ i | 
otherwise to remain in full force at 
THE MISSOURI PACIFIC 
RAILWAY COMPANY. 
i Be 1 77 4 ‘ 7 ’ . j 
iy \\ \\ ; Lf, iL, superintendent 
" : 
“ae nina Se ria 
W. W. HETHERINGTON. 
} 
eeaied and aeiivered 1h the presence 
’ . 4 ‘ . . a , 
i). - AGGENER. 
179 (NITED STATES OF AMERICA | 
Lristriet of Aansas, } 
, — ' : , ’ 
W. W. Hetherington, being first duly sworn, deposes and saith 
. : : ‘ i . . j ! 1] ; - 
that he 1s worth the sum of twenty-fi\ ousand dollars over and 
,7 } } be 
above all his just debts and labilities 


W. W. HETHERINGTON 


Sworn to before me this 17th day of March, A. D. 1885. 
|SEAL. | H. kK. FORD, 
P Nota Public. Atchison, Kansas 


~~ 


My com. expires March 21, 1580 


| approve the above bond and the sufficiency thereof. 
ALBERT H. HORTON, 
Chi f Justice of the Supreme ¢ t of the State of A ansas. 
LSO And on sald March ye A t LSSD. there was also filed 
with the clerk of the said supreme court of the State of Kan- 
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he writ of e rror, the original of which is hereutito attached. and 


is in words and figures as follows, to wit: 
UNITED STATES OF AMERICA, 88 

The President of the United States of America to the honorable the 
judges of the supreme court of the State of Kansas, Greeting : 


Because in the record and proces dings as also in the rendition of 
the judgment of a plea which is in the said —court of Kansas be- 
tore you, or some ot you, by nye the highest cour yf law or equity oO! 
the said State in which a decision could be had in the said suit 
between the Missouri Pacific Railway Company, plaintiff in error, 
and Patrick Mackey, defendant in error, wherein was drawn in ques- 


aaeaa 


tion the validity of a statute of and an authority exercised under 


sald State, on the ground of their er we Inge repugnant to the Constitu 
tion and laws of the United States, and the decision was in favor of 
such their validity, and wherein was drawn in question the con- 
struction of a clause of the Constitution, a manifest error hath hap- 
pened, to I the great ds ani: Lge Ol the sald The Missour! Pacific Railway 
Company, as by its complaint appears, we, being willing that error, 
if any hath been, aouid be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf, do comimand you, if judg- 
ment be therein dew: that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with all 


things concerning the same, to the Supreme Court of the United 
{ you have the same at Wash- 


States, together with this writ, so that 
ington on the 2d Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and pro- 
181 ceedings aforesaid being inspected, the sald Supreme Court 
may cause further to be done therein to correct that error 
what of right and according to the laws and customs of the United 
States shauld be done. 

Witness the Honorable Morrison R. W aite, Chief Justice of the 
sald Supreme Court. the Lith day ot March. IT} the year of our Lord 
one thousand eight hundrea and eighty-five. 

[SEAL. | A. S. THOMAS. 
Cl rk of the Circuit Court of the United States 
for the District of Kansas. 


By FRANK J. THOMAS, Deputy. 


; 
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The President of the United States of America to the honoral the 
judges of the supreme court of the State of Kansas, en 


Because in the record and proceedings as also in the rendition of 
the judgment ofa plea which isin the said — court of Kansas before 


you, or some of you, being the high est court of law or equity of the 


said State in which a decision could be had in the said suit between 
the Missouri Pacific Railway Company, plaintiff in error, and Pat- 
rick Mackey, defendant in error, wherein was drawn in question the | 
validity of a statute of & an authority exercised under said State, 
on the ground of their being repugnant to the Constitution & laws 


of the United States, and the decision was in favor of such their 
validity, & wherein was dra’ 1) 
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preme court of the State of Kansas, this 17th day of March, in the 
year of our Lord one thousand eight hundred and eighty-five. 
ALBERT H. HORTON, 


ry) ; . , 7 , ~ . 
f fiift i Stic Ol air Slate OT Kansas. 


Witness my hand and official signature, at Topeka, the capital of 
the State of Kansas, on the 7th day of March. A. D. ISSS. 
SEAL. | C.J. BROWN, 


(Clerk of the Supreme Court of the State of Kansas. 


(Endorsed :) We hereby waive service of the within eitation and 
enter our appearance for Patrick Mackey, defendant in error, in the 
Supreme (‘ourt of the Linited St ites : ana Si rvice of the 
185 within citation is herebv acknowledged this 17th dav of 

Mareh, A. D. 1885. | 
PATRICK MACKEY, 
By JNO. C. TOMLINSON anpb 
~ THOS. P. FENLON, 
HTis Attorneys. 


[Endorsed :] Filed March 17,1885. C. J. Brown, clerk supreme 
court. 


STATE OF KANSAS, 88: 


supreme Court. 
; 


[,C. J. Brown, clerk of the supreme court of the State of Kansas, 
do hereby certify that the above and foregoing is a true and com- 
plete COpV of the pleadings, O} thai record of proceedings had, of 
the judgment rendered, and of thesyllabus and opinion filed in the 
above-entitled cause as the same remain of record and on file in my 
office. 

In witness whereof I have hereunto subscribed my name and 
affixed the seal of the supreme court of the State of Kansas, at my 
office in ‘Lopeka, this 17th day of March, A. D. 1885. 

[Seal Supreme Court State of Kansas. ] 

C.J. BROWN, 


Clerk Supre hile Court oO} thre Slate O} Aansas. 


Endorsed on cover: Kansas supreme court. No. 512. The Mis- 
sour! Pacific Railway ( ompany, plaintif in error, vs. Patrick Mackey. 
Kiled Mareh 25. 1885. 
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SUPREME GUURT OF Tht UNITED STATES, 


OCTOBER TERM, 1887, 
No. 218. 


THE MISSOURI PACIFIC RAILWAY COMPANY, 


Plaintiff in Error, 
agavnst 


PATRICK MACKEY. 


BRIEF FOR PLAINTIFF IN ERROR 


JOHN F. DILLON, 
WINSLOW 8S. PIERCE, Jr., 
Of Counsel. 
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Plaintiff jy Error. 


No. 218 
GAINS) 


Parry K Ma, KEY. 


BRIEF FOR PLAINTIFPE IN ERROR. 


Statement 
Mackey. 
Of the 


Crror. 


the defend 


ant in ( 
Missourj | 


fTop. Whil, in the employ 
ACI fie Railway Company. Plaintiff In 
48 fireman. Was inj 


ured in th, State of Kansas In 
il Collision. the result. itS alleged In his pe tition or COln- 
Plaint. Of the « negligence, SF his £77... ‘rvant, the en. 
Jineep ” Record. Dp. &. Court’. Cha) Ze, Ree, rd. Pp. 
19, 120, 121, 192 394) The casa t t) 
Jury, and 


ec] before 
&® verdict Was 


au 

rendered i?) lay ir of the Plain- 

tiff Mackey, for the Sum of *12 000 \ MOtion for 
4 new tria) Was Overruled. and the q 


Clendan} 
filed jj 


‘lereupon 
S petition In error in the Supreme ¢ 
48, which 


" Uurt of 
( ‘Ourt aftirmed the Judgment below. 


From that judgment of affirmance the Railway Com- 
pany prosecutes this writ of error. 

The case is brought here under BR. 5., § 709, upon 
the claim by the Railway Company that there was 
drawn in question the validity of the statute of the 
State of Kansas (set out in the following Assignment of 
Error), upon the ground of its’ being repugnant to the 
Constitution of the United States, the judgment of the 
State Court being in favor of the validity of the 
statute. 

Under the view taken by this Court of its functions 
in reviewing the judgments of the highest State Courts, 
we refrain from any review of the facts or evidence 
touching the question of contributory negligence, or 
bearing upon any other than the Federal question 
involved. For the same reason we forbear reference to 
other grounds for reversal urged below, and make only 


the following 


Assignment of Error. 


The Court erred in rendering a decision in favor of 
the validity of the following statute of the State of 
Kansas 


“ Every railroad company organized or doing busi- 
ness in this State shall be liable for all damages done 
to any employee of such company in consequence of 
any negligence of its agents, or by any mismanagement 
of its engineers or other employees to any person sus- 
taining such injury” {Laws of Kaus., 1874, Ch. 93, 
$1; Comp. Laws of Kans., p. 776). 


The validity of this statute was drawn in question 


on the ground of its being repugnant to the Constitu- 


tion of the United States, viz.: to that part of the 
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Fourteenth Amendment of said Constitution which 
provides as follows: 

‘No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of 
the United States; nor shal! any State denrive any 
person of life, liberty or property without due process 
of law, nor deny to any person within its jurisdiction 
the equal protection of the laws.” 


The Federal question was properly 
raised below. 


The constitutional objection was raised at various 


stages in the Court below. 


lst. By answer (Record, p. 5). It 1s unnecessary 
under the Kansas practice to plead it specifically ; it is 


sufficiently raised under a general denial. 


2d. By motion for judgment on the pleadings (Record, 
p. @). 


od. By defendant's request to the Court for instruc- 
tions to the jury (Record, p. 118, Instruction Asked, 
No. 45). aS follows: 

“The jury are instructed, if they find from the evi- 


dence that the plaintiff was injured through the care- 


lessness of a fellow servant. the plaintiff cannot re- 


cover :” which instruction was refused, and the defend- 


ant duly excepted. 


4th. By motion for judgment on the pleadings and 


findings of fact by the jury (Record, p. 128). 
5th. By motion for a new trial (Record, p. 129). 


6th. By the petition in error (Record, p. 1), and by 


the opinion of the Supreme Court of Kansas (Record, 


pp. 145, 156-171). 


7th. By petition for writ of error, containing specifi- 
cation of the error relied on, which was as follows: 


(Record, pp. 171 and 172) : 


“To por HONORABLE THE CHIEF-J USTICE OF THE STATE 
OF KANSAS: 


‘The Missouri Pacific Railway Company respectfully 
shows that on the 7th day of March, A. D. 1885, the 
Supreme Court of the State of Kansas rendered a final 
judgment against your petitioner in a certain cause 
wherein the Missouri Pacific Railway Company was 
plaintiff in error and Patrick Mackey was defendant in 
error, affirming a judgment of the District Court of 
Atchinson County, State of Kansas, in favor of said 
Patrick Mackey and against your petitioner, for the sum 
of twelve thousand dollars and for costs, as will appear 
by referring to the record and proceeding in said cause, 
and that said Supreme Court of the State of Kansas is 
the highest Court of said State in which a decision in 
said suit could be had; and your petitioner claims the 
the right to remove said judgment and proceedings to 
the Supreme Court of the United States by writ of 
error, under Section 709 of the Revised Statutes of the 
United States, because the cause of action set forth in 
the petition of said Patrick Mackey, and on which peti- 
tion and cause of action said judgment for twelve thou- 
sand dollars and for costs of suit was rendered, is based 
solely upon the following act of the Legislature of the 
State of Kansas, to wit: 


“* AN ACT to define the lability of railroad companies 


in certain cases. 


“ < Be it enacted by the Legislature of the Stateoft Aansas : 


“*Secrion 1. Every railroad company organized or 
doing business in this State shall be liable for all dam- 
ages done to any employee of such company in conse- 
quence of any negligence of its agents, or by any mis- 
management of its engineers or other employees to any 
person sustaining such damage. 


Ceo 


“ «Section 2. This act shall take effect from its pub- 
lication once in the “ Kansas Farmer.” 

‘“* Approved February 26, 1884,’ as appears by the 
record of the proceedings in said cause, which is here- 
with submitted. 


“And your petitioner claims that such act of the 
Legislature of the State of Kansas is in conflict with 
that portion of the Constitution of the United States 
of America which reads as follows, to wit : 


ARTICLE FOURTEEN. 


* *SEcTION l. All persons born or naturalized in the 
United States and subject to the jurisdiction thereof 
“ure citizens of the United States and of the State 
wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immunities 
of citizens of the United States, nor shall any State 
deprive any person of life, liberty, or property without 
due process of law, nor deny to any person within its 
jurisdiction the equal protect'on of the law.’ 

And especially that portion of said Article 14, Section 
a which provides that no State shall deprive any per- 
son of life, liberty, or property W ithout due process of 
law, nor deny to any person within its jurisdiction the 
equai protection of the laws. 

‘Wherefore your petitioner prays the allowance of a 
writ of error, returnable into the Supreme Court of the 
United States, and for a citation. 

‘* And your petitioner will ever pray.” 


ARGUMENT. 


I. Tue Srarute or 1874 OPERATES TO DEPRIVE RalIL- 


ROAD COMPANIES OF PROPERTY WITHOUT DUE PROCESS OF 


LAW, AND IS LEGISLATION OF AN UNEQUAL, PARTIAL -AND 


DISCRIMINATING CHARACTER, 


Prior to the enactment of the Statute of 1874 the 


common law rule of liability of employer for injuries to 


employees was uniformly applied by the Courts of 
Kansas; and it was the settled law of that State, applying, 
without exception, to the relation of master and serv- 
ant, that where one receives injury through the negli- 
gence or incompetency of a fellow servant, the em- 
ployer is not liable unless he employed such negligent 
or incompetent servant without reasonable inquiry as 
to his qualifications, or continued him in service after 
knowledge of his incompetency. 

In Dow vs. Kansas Pac. Ry. Co., 8 Kans., 642 (1871), 
the Court, VALENTINE, J., says : 


The paramount object of nearly all the rules of law 
concerning the operation of railroads is security to the 
persons and lives of human beings, and particularly 
security to the persons of passengers being transported 
on the trains from one portion of the country to an- 
other, and in order to insure this security the railroad 
companies are held to the strictest accountability with 
regard to passengers. They must use the utmost care 
and skill within the scope of human foresight or human 
knowledge practicable. They are liable to passengers 
for the slightest negligence on the part of their agents 
and servants. But this is not all. A rule must be 
adopted that will insure the most skillful and trustwor- 
thy agents and servants. Itis always greatly to the 
interest of the company to emplov nore but the most 
skillful and trustworthy, first, because of their great 
liability to passengers for the negligence of their serv- 
ants and agents; second, because if the company do 
not use proper diligence in employing skillful and 
trustworthy servants and agents the company will be 
hable for the negligence of such servants and agents to 
other servants and agents. But it is also the policy of 
the law to make it to the interest of every servant or 
agent of the railroad company to see that every other 
servant or agent of the company is competent and 
trustworthy. This may be done by making it to the 
interest of every employee of the railway company to 
inform the company of every act of any other employee 


~~ 


showing a want of skill, care or competency.* The em- 
ployees of the railway company have the best opportu- 
nities of knowing the competency and trustworthiness 
of other employees of such company, and if they do not 
think that the other employees are competent or care- 
ful, let them either inform the company so that the in- 
competent or negligent employees ay be discharged, or 
themselves quit the service of the company. 

. As to passengers, and gen rally as to any 
person not in the employ of the company, the negli- 
gence of any agent or servant of the company is the 
negligence of the company. * But as between 
co-employees no one is peculiarly the representative of 
the company more than another, except perhaps the 
higher ofticers, whose duty it is to employ and discharge 
the other employees, and theretore as between co-em- 
ployees the negligence of none but the higher officers 
aforesaid is the negligence of the company.” 


The same rule, as applied by the Kansas Courts 
(prior to the statute), is well stated and philosophically 
discussed by BREWER, J.,in the case of Union Pacific 
Ry. Co. vs. Milliken, 8 Kans., 647. 

In 1874 the statute set out in the foregoing assign- 
ment of error was adopted, and a statutory hability to 
employees for damages resulting from the neghgence of 
fellow servants was imposed upon railroad companies, 
and upon them only. 


It was conceded that the only author ity for the main- 


*Nore. We have quoted somewhat fully from this opinion be- 
cause of its aptness as a commentary upon the policy of the statute 
of 1874. Judge Core, of the lowa Supreme Bench, in sustaining 
the constitutionality of a like statute of that State (though upon 
other considerations than those affecting the constitutionality of the 
Kansas statute as here urged), did not refrain from suggesting a 
doubt of its policy. 

‘* Of its policy, which may tend to relax the diligence of em- 
ployees for the safety of passengers, since an indemnity for injury 
to themselves is provided by law, we have nothing to do.” 


McAunich vs. Miss. & Mo. R. R. Co., 20 lowa, 344. 
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tenance of this action must be found in the statute of 
1874. It was conceded that in the absence of this Stat- 
ute no cause of action against the Railway Company 
would have existed and no recover, could have been 
had (p. 121). 

The sole question upon this record is the constitu- 
tionality of this legislation. The statute creates a new 
hability. No such liability is imposed by the State 
upon any person, individual or corporation, other than 
railway companies. Nosuch liability exists at common 
law. Railway companies are singled out from all the 
vast multitude of employers of labor to be subjected to 
the new and special burden and risk imposed by this 
statute. ‘Their employees are singled out from the 
great class of the employed to be, at the expense of 
their employers, the special objects of the favor of the 
State; to have created for their benefit a right as 
ayainst their employers, which is in derogation of the 
common law,and to which others, though in cirecum- 
stances essentially the same, Can lay no claim. 


The term “ equal protection of the laws,” as used in 


the Constitution. has been thus defined by Mr. Justice 


FIELD: 


“ The Fourteenth Amendment to the Constitution, in 
declaring that no State shall deny to any person within 
its jurisdiction the equal protection of the laws imposes 
a limitation upon the exercise of all the powers of the 
State which can touch the individual or his property, 
including among them that of taxation. What- 
ever the State may do it cannot deprive any one 
within its jurisdiction of the equal protection of the 
laws. And by equal protection of the laws, is meant 
equal security under them to every one on similar 
terms—in his life, his liberty, his property, and in the 
pursuit of happiness. It not only implies the right of 
2ach to resort, on the same terms with others. to the 
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Courts of the country for the security of his person and 
property, the prevention and redress of wrongs and the 
enforcement of contracts, but also jis exemption trom 
any greater hurdens or charge S than such ads are equally 
um posed upon all others under like circumstances. Un- 
equal exactions in é very form, oF; unde Y any pretense, are 
absolute ly torbidde ig 
Railroad Tax Cases, 13 Fed. Rep., p. 733. 


And again the same learned Justice says: 


Equality of privilege is the constitutional nght of 
all citizens, and equality of protection is the constitu- 
tional right of all persons. And equality of protection 
implies not only equal accessibility to the Courts for 
the prevention or redress of Wrongs and the enforce- 
ment of rights, but equal exemption with others of the 
Sime class from all charges anc burdens of every kind. 
Within these limits the power of the State exists, as it 
did previously to the adoption of the amendment, over 
all matters of internal police.” 

Jn re Ah Fong, 3 Sawy., 144, 157. 


] 1) Walle uy 8 Thi Irs is. kt si iit dy, } Yerg., po. it is 
said : 


“The rights of every individual must stand or fall 
by the same rule or law that governs every other mem- 
ber of the body politic, or land, under similar cireum- 
stances ; and every private or partial law which directly 
proposes to destroy or affect individual nghts, or does 
the NOLTsi thing by affording ie med . leading lo similar 
consequences, 1s unconstitutional and void.” 


Applying these principles to corporations, Mr. Justice 
Firitp in the cases above referred to (ailroad Jax 
('ases) thus continued : 


“In the second place, the State, in the creation of 
corporations, or in amending their charters, or rather 
in passing or amending general laws under which cor- 
porations may be formed and altered, possesses no 
power to withdraw them when created, or by amend- 
ment, from the guaranties of the federal constitution. 
It cannot impose the condition * * * that they 
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shall submit without objection to unequal and oppres- 
sive burdens arbitrarily imposed upon them; that, in 
other words, over them and their property the State 
may exercise unlimited and irresponsible power. What- 
ever the State may do, even with the creations of its 
own will, it must do in subordination to the inhibitions 
of the federal constitution. * * But whatever 
property the corporations acquire in the exercise of the 
capacities conferred, they hold under the same guaran- 
ties which protect the property of individuals from 
spohiation. It cannot be taken for public use without 
compensation. It cannot be taken without due process 
of law, nor can it be subjected to burdens different from 
those laid upon the property of individuals under like 
circumstances. ” 


To the effect that corporations equally with in- 
dividuals are persons within the meaning of such con- 
stitutional provisions as that here under discussion, see 
also 

Santa Clara Co. vs. Southern Pac. R. R. 
Co., 118 U. S. 396. 

U.S. vs. Devaux, 5 Cranch, 86. 

Marshall vs. B. & O. R. R. Co., 16 How., 
326. 

N. W. Fert. Co. vs. Hyde Park, 3 Biss., 481. 

Railroad Co. vs. Richmond, 96 U. 8., 529. 


No justification for the statute can be found in any 
supposed analogy between the liability which it creates 
and the liability at common law for injuries to pas- 
sengers. The statute cannot be justified by the asser- 
tion that it merely provides for a more extended opera- 
tion of the common law rule of “ respondeat superior” 


and merely enlarges the number of cases where the 


negligence of the servant is to be imputed to the 
master. Whatever results may be said to flow from the 
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law ; however it may be sought to assimilate it to other 
laws or rules of law, it remains that no such liability 
existed at common law ; that the liability created by this 
statute is ad new lialrlity in derogation of Com 7i0N" law, 
fixed under no approved principle of the exercise of 
legislative power, and limited in operation to persons 
artificially and arbitrarily classified. 

The vice of the statute is obvious when it 1S Col- 
sidered that the liability or penalty pPresci ibed 1s rneurred 
without violation of law or infraction of duty . that the 
Statute provides no rule or test of neglige nee. it provides 
fiv standard of dilige ice oF Cult lo which railway CUlii-= 
iL 1nies may conform and exempt themselves Strom pe nalty. 
[tis a law requiring a limited number of persons— 
railroad corporations -to respond in damages for the 
wrongs of third persons. It is a statute requiring rail- 
road corporations to assume involuntarily the insurance 
of the lives and limbs of their employees—a statute 
disabling railroad companies from employing labor ex- 
cept upon a contract which shall have the element of 
insurance to the employee. No other employers or 
class of employers are required to assume such a risk or 
to make contracts of employment involving such a con- 
dition of hability. The compulsion results solely from 
the statute, and the statute is a repeal of the common 
law. 

The constitutional inhibition includes legislative dis- 
crimination against classes as well as against races and 
individuals. 

In the Civil Rights cases (101 U.S., 3) this Court 
sald: 

“ The Fourteenth Amendment extends its protection 
to races and classes, and prohibits any State legislation 
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which has the effect of denying to any race or class, or 
to any individual, the equal protection of the law.” 

To the same effect is the language of this Court in 
the case of Missouri vs. Lewis, 101 U.58., 22. 

It is a misleading and specious defense of the statute 
to argue that it is not a partial and discriminating law 
because its operation is uniform upon the class which 
it affects. Itis true that all railroad companies or- 
ganized or doing business in the State are subjected 
equally to the exceptional burdens which it imposes, 
and that all employees of such companies are equally 
afforded the exceptional rights and remedies which it 
creates. But unless the classification thus made has a 
just relation.to a legitimate legislative purpose, it will 
not relieve the law from the objection that it operates 
unequally. An arbitrary and artificial classification 
will not support unequal and partial legislation. 

Cooley Const. Lim. (4th Ed.), p. 449. 


A rational standard of classification is essential to the 
validity of any law having less than universal opera- 
tion. 

Such a rational standard of classification is found in 
those legislative enactments which require manufactur- 
ing concerns to provide fire-escapes for the safety of 
their operatives ; which, in consideration of the public 
health, confine noxious trades to specified localities ; 
which, in the protection of life and property require 
railroad companies to fence their tracks ; and which, 
generally, in carrying out the recognized and proper 
objects of police control, regulate particular manufac- 
tures, trades, businesses and undertakings as their 


peculiar incidents and characteristics may necessitate 
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reguiation in the interest of public health, morals, 
safety and general welfare. A classification strictly re- 
quired by the legitimate purposes of such legislation 
does not deprive the law of an equal operation. In 
such a case the law operates equally upon all those in- 
cluded within the proper scope of its operation; and 
the Scope oft its operation TT restricted or enlarged AS 
the evil to be dealt with is limited or extended. Thus 
is the case of Humes vs. Missouri Pacific Railway Co.. 
115 U.S., 512, where the question was upon the con- 
stitutionality of a law of Missouri requiring railroad 
companies to fence their tracks On penalty of double 
damages for losses occasioned through omission to 
fence, this Court, speaking by Mr. Justice FIe.p, said : 

“The objection that the statute of Missouri violates 
the clause of the Fourteenth Amendm« nt. which pro- 
hibits a State to deny to any person W ithin its jurisdic- 
tion the equal protection of the laws. is aS untenable iS 
that which we have considered. Lhe Statute makes ne 
discrimination against any railroad company in its re- 
quirements. Each company is subject to the same 
hability, and from each the Siitne security, by the erec- 
tion of fences, gates and cattle guards is exacted when 
its road passes through, along or adjoining inclosed or 
cultivated fields or uninclosed lands. There is ho 
evasion of the rule of equality where all companies are 
subjected to the same duties and habilities under 
similar circumstances. See on this poit, Barbier vs. 
Connolly, L13 U. ».. a. and Soon Hing Vs. Crowley, 
113 U. S.. 703.” 

The classification presented in the case last referred 
to is in no sense artificial or arbitrary. The purpose of 
the law, requirmg the maintenance of fences, was a 
salutary one, and the operation of the law Was upon all 
engaged in the business to which this salutary purpose 


Was directed, and upon all to whom the legislation 
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could appropriately or legitimately have applied. But 
if a law, affecting railroad companies only, be enacted 
un disregard ok the principles wh uch sanction such classi- 
fication, it will be a partial, discriminating and unequal 
law notwithstanding it may operate equally upon all 
within the class thus arbitrarily selected. The same 
learned JustTicE who used the language last quoted has 
forcibly pointed this out in the /2ailroad lax Cases, 13 
Fed. Rep., 723, where he held that in the provisions of 
the Constitution of California prescribing different 
modes of assessing the value of the property of natural 
persons and the property of railroad COMPANres as the 
basis of taxation, there was a departure from the rule 
of equality and uniformity, and, hence, that these pro- 
visions violated the inhibitions of the Federal Constitu- 
tion. In his concurring opinion in the same cases 
(Railroad Tax Cases), Sawyer, J., thus warns of the 
vicious results which might flow from a misconception 
or perversion of this doctrine of classification : 

“Tf the arbitrary discrimination and classification 
found in this case can be legally made under the Con- 
stitution and the law of the land, then the Constitution or 
the law can be so framed as to dispose of a man’s rights 
in property of all kinds by arbitrary classification and 
definition, without regard to the real facts, cireum- 
stances or condition of the property. A person may 
be classified and defined out of the equal protection of the 
law ; and if so with reference to this provision, he can 
also be classified and defined out of uniformity in the 
operation of the law in other particulars ; out of the pro- 
tection of due process of law, and of the provision for- 
bidding a law impairing the obligation of contracts, or 
taking property for public use without just compensa- 
tion ; and, indeed, out of all the guaranties of the Consti- 
tution, State or national.” 


The statute of 1874 does not deal with or regulate the 
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relations of railroad companies to the State. It does 
not establish i classification. for cenera! legislative ends, 
or for legitimate purposes of public welfare or concern. 
[ts operation is solely upon the single case of private 
relationship with which it deals. To this relationship 
Is attached burdens On the one hand and privileges on 
the other to which the same relationship in no other 
case is subject under the general rules of law. A right 
and remedy are given to railroad employees which no 
other employee may assert. A defense is withdrawn 
from railroad companies, as employers, which every 
other employer, corporate or indir idual, may assert. 
In cases arising upon the statute railroad companies 
are denied “ the right to resort, on the same terms with 
others, to the courts of the country for the security of 
their property.” Railroad companies are made answer- 
able, im a purely private relationship, under a rule of 
law absolutely exceptional. 

In none of the decisions of the Courts of lowa or 
Kansas (the States in which this statute has been 
adopted) is the assumed basis of classification clearly 
disclosed. The statute itself is silent in this respect. 
It is intimated, however, by the Courts of those States, 
that the statute is a police regulation of the use of 
property, and as such not obnoxious to the objection 
that it creates an unconstitutional inequality of burden 
or privilege. 

We may, we think, assume that the only conceivable 
defense of the statute is made when it is asserted to be 
a police regulation ; and that we may properly discuss 


it as attempted legislation of this character. 
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IZ, THe Strarute or 1874 CANNOT BE SUSTAINED AS 


AN EXERCISE OF THE PoLice POWER. 


In the early decisions of the Kansas Courts, constru- 
ing the Statute of 1874, it was intimated that the 
statute had its reason in a consideration of the hazards 
of railway operation, and that the act ‘“‘ embraces only 
those persons more or less exposed to the hazards of 
the business of railroading.” | 

Mo. Pac. Ry. Co. vs. Haley, 25 Kans., 35. 


The inference from this language, that the statute 
was not construed to extend to such employees of rail- 
road companies as were not exposed to the hazards of 
actual operation of the road, is disposed of in the re- 
cent decision of the same Court in the case of Union 
Pacific Ry. Co. vs. Harris (1885), 33 Kans., 416, where 
such an implied limitation upon the operation of the 
statute is clearly denied. We shall have occasion to 
refer to this case at a later stage of our argument (see 
post, p. 25-27). 

But, as the statute is defended as a police regulation 
of the use of property, we may concede for the purposes 
of this branch of our argument that the hazards of rail- 
roading were ostensibly considered in its enactment. 

We do not argue that railway employees do not con- 
stitute one of the numerous classes engaged in hazar- 
dous employment. We do not argue that they are not 
entitled, in virtue of their situation, to such protective 
legislation prescribing and controlling the use and 
operation of railway property,—in other words, to the 


protection of such legitimate police regulations as shall, 


in the legislative judgment, be best calculated to reduce 


li 


the perils of their occupation, and to guard them most 
effectually against those hazards which no human pru- 
prudence and wisdom can entirely remove and which 
are the necessary incidents of the employment. 

but the power to legislate to this end is not a power 
to be exercised irresponsibly and without condition. 
The statutes so enacted must be within the constitu- 
tional competency of the Legislature to enact. They 
must be reasonable, and fairly devised as regulative 
measures for protection or prevention. “ In short, they 


must be police regulations in fact.” 


: Like other powers of rovernment, there are consti- 
tutional limitations to its exercise. It is not within 
the power of the General Assembly, under the pretense 
of exercising the police power of the State, to enact 
laws not necessary to the preservation of health and 
Safety of the community that will be oppressive and 
burdensome upon the citizen. If it should prohibit that 
which Is harmless in itself, Ol command that to be done 
which does not tend to promote the health. safety or 
wellare of society, it would be an unauthorized exercise 
of power, and it would be the duty of the Courts to 
declare such legislation void” (T. W. & W. BR. W. Co. 
vs. City of Jacksonville, 67 Ill., 40). 


The doctrine is well stated in the case of the People 
vs. Jackson Plank Road Co... 9 Mich., 307. where it is 
said 


- Powers, the exercise of which Can only be justified 
on this specific ground, and which would otherwise be 
clearly prohibited by the Constitution, can be such only 
as are so clearly necessary to the safety, comfort or 
well-being of society, Or SO imperatively required by the 
public necessity, as to lead to the rational and satisfac- 
tory conclusion, that the framers of the Constitution 
could not, as men of ordinary prudence and foresight, 
have intended to prohibit their exercise in the par- 
ticular case, notwithstanding the language of the pro- 
hibition would otherwise include it.” 
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What are reasonable police regulations and what are 
proper subjects of the exercise of the police power are 
purely judicial questions. 

1 Rorer on Railroads, p. 563. 

Chicago & C. R. R. Co. vs. People, 67 IIL, 11. 

P. W. & B. R. R. Co. vs. Bowers, 4 Houst., 
506. 

Sloan vs. Pacific R. R. Co., 61 Mo., 24. 

Ladd vs. Southern C. P. & M. Co., 53 Tex., 
172. 


Admitting it to be competent to protect by excep- 
tional legislation a favored class of employees, en- 
gaged in an employment of intermediate danger and 
hazard—such protection could not under any legitimate 
exercise of police power be aftorded except by a regu- 
lation of the UsE of their property by the railroad com- 
panies. The maxim which is applied in every valid 
exercise of the police power is “ Sic utere tuo ut alien- 
um non laedas.” 


“As in all other cases of the exercise of the police 
power, the police regulations of corporations must be 
confined to the enforcement of the maxim, sic utere tuo 
ut alienum non laedas, subject to the observance of 
which every corporate charter must be supposed to 
have been granted.” 

Tiedeman’s Lim. Pol. Power, p. 584. 

See also Cooley’s Const. Lim., p. 715 and 
note. 

Thorpe vs. Rutland & B. R. R. Co., 72 Vt., 
149, opinion per REDFIELD, Ch. - 


“The limit to the exercise of the police power in 
these cases must be this: The regulations. must have 
reference to the comfort, safety, or welfare of society ; 
they must not be in conflict with any of the provisions 
of the charter ; and they must not, under pretense of 
regulation, take from the corpor: ation any of the essen- 
tial rights and privileges which the charter confers. 
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In short, they must be police regulations in fact, and 
not amendments of the charter in curtailment of the 
corporate franchise. The maxim. sic wutere tuo ut 
alienum non laedas, is that which lies at the foundation 
of the power ; and to whatever enactment affecting the 
management and business of privat corporations it CiUjvi- 
not fairly he applied, the power itself will not eatend.” 

Cooley's Const. Lim., 719. 

See also 3 Wood’s Railway Laws, p. 1703. 

Pierce on Railroads, )). 1H. 

Munn vs. Illinois, 94 U. S.. 124. 125. 


but this Statute of 1874 is in no possible view a 
re qulation or the TT of prop rly. it neither requires 
the Railway Companies to do nor to refrain from doing 
any act—it enjoins no duty whatever. // merely estab- 
lashes a liability indepn nade nf of any duty. To such it 
statute, justified is Is here attempted, is wn exercise of 
police power, the following language of Judge CooLEyY 


is very applicable : 


“Carriers of goods are liable as insurers, notwith- 
standing they may have been guiltless of negligence, 
because such is their contract with the shipper when 
they receive his goods for transportation ; but carriers 
of persons assume no such obligations at the common 
law ; and where a company of individuals receive from 
the State a charter which makes them carriers of per- 
sons, and chargeable as such for their own default or 
negligence only, it may well be doubted if it be compe- 
tent for the Legislature afterwards to impose upon their 
contracts new burd. ns, and make them vr spond in’ dam- 
ges where they have been quilty of no dh Fault. In other 
words, whether that could be a proper police regulation 
which did not assume to regulate the husiness of the car- 
rier with a view to the just prove chion of the rights and 
interests of others. BUT WHICH IMPOSED A NEW OBLIGA- 
TION, FOR THE BENEFIT OF OTHERS, UPON A PARTY GUILTY 
OF NO NEGLECT OF DUTY.” 

Cooley's Const. Lim., nt., pp. 724, 725. 


Laws enacted in the interest of public welfare and 
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safety, prescribing salutary regulation of the use of 
property and attaching penalties to the violation of 
duties thus enjoined, are undoubtedly valid and consti- 
tutional. Apt illustrations of the legislative power in 
this respect are suggested in the opinion in the case of 
Humes vs. Missouri Pacitic Railway Co., 115 U.8., 512 
(ante, p. 13), where Mr. Justice FIELD, speaking for 
this Court, says (p. 522) : 


“The law of Missouri, in requiring railroad corpora- 
tions to erect fences where their roads pass through, 
along or adjoining inclosed or cultivated fields or unin- 
closed lands, with openings or gates at farm crossings, 
and to construct and maintain cattle guards, where 
fences are required, sufficient to keep horses, cattle and 
other animals from going on the roads, imposes a duty 
in the performance of which the public is largely inter- 
ested. Authority for exacting it is found in the general 
police power of the State to provide against accidents 
to life and property in any business or employment, 
whether under the charge of private persons or of cor- 
porations. Under this power the State or the munici- 
pality exercising a delegated authority prescribes the 
manner in which buildings in citiesshall be constructed, 
and the thickness and height of their walls; excludes 
the use of all inflammable materials, forbids the stor- 
age therein of powder, nitro-glycerine and other ex- 
plosive substances, and compels the removal of decayed 
vegetable and animal matter, which would otherwise in- 
fect the air and engender disease. In few instances 
could the power be more wisely or beneficently exer- 
cised than in compeiling railroad corporations to in- 
close their roads with fences, having gates at crossings, 
and cattle guards.” 


The judicial mind will readily distinguish between 
legislation of the character described in the foregoing 
language of this Court and legislation which does not 
46 


impose a duty in which the public is largely inter- 


ested,” which, in fact, imposed no duty whatever, lays 


dowu no rule of conduct whatever, but imposes an in- 


2] 


evitable penalty upon a party guilty of no failure to 


comply with any known requirements of law. 


It has been well said that “a law that lays down no 
rule of conduct, that neither commands nor forbids, 
cunnot be a police regulation.” It is obviously a mis- 
nomer to style that law it police regul ition which revu- 
lates nothing, but merely creates a liability irrespective 
of the breach of any rule of conduct 

The only reasoning upon which it may be suggested 
that the statute was even intended as a police regula- 
tion is the sinuous and unsatisfactory reasoning which 
results in the theory that the Legislature soaght to in- 
duce a greater degree of care in the selection of railroad 
employees through the pressure up i the companies of 
appre he nded hability, and that ciie l, cisiature Was of 
opinion that the hives and limbs of employees through 
the additional and interested care thus induced would 
receive increased protection. If this theory of the pur- 
pose of the law is correct (and any other theory attrib- 
uting proper purpose to the statute will be found to 
have even less reason and plausibility) the vice of the 
statute becomes obvious. In this view the Pur pos of 
the statute bears no relation to th ability um posed, 
The design of the statute may be accomplished through 
the exercise of the most scrupulous and unimpeachable 
care on the part of railroad Companies in the selection 
of their employees, and yet the liability continues tr- 
respective of this. The liability far outruns the pur- 
pose of the statute-- it has ho relation to the purpose. 
[t is a liability from which the railroad companies can- 
not exempt themselves by the most exact fulfillment of 


their obligations. The opinion of the Supreme Court 


Rats, teeter ce ony Mes 0, 
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of Illinois in the case of Ohio & Miss. R. R. Co. vs. 
Lackey, 78 IIl., 55, bears strongly upon these considera- 


tions. The Court say: 


“Tn 1855 the General Assembly of this State passed 
an act entitled ‘An Act to provide for the burial of the 
dead occurring on railroads, and in or by vehicles car- 
rying passengers, in the second section of which act it 
is provided that ‘ every railroad company running cars 
within this State shall be liable for all expense of the 
coroner and his inquest, and the burial of all persons 
who may die on the cars, or who may be killed by col- 
lision, or other accident occurring to such cars, or 
otherwise ; and any coroner, tity, town or person who 
shall take charge of and decently inter any such body 
or corpse, or cause an inquest to be held over such 
corpse, shall have cause of action against such company, 
before any court having competent jurisdiction ’ (Sess. 
Laws 1855, p. 170; Scates’ Comp., 423). 

‘It is insisted by appellant that this statute is not 
within the constitutional competency of the General 
Assembly to enact, as it places the burden of these ex- 
penses upon the railroad companies, which, in other 
cases of like nature, is placed upon the estate of the 
deceased, or upon the county in which the accident 
may occur. This is the general law. 

‘It may, very pertinently, be asked, w hy this distinc- 
tion? On what principli is it that railroad corporations, 
without any fault on their part, shall be compelled to 
pay charges which, in other cases, are borne by the 
property of the deceased, or, in default thereof, by the 
county in which the accident occurred ? 

* An examination of the section will show that no 
default or negligence of any kind need be established 
against the railroad company, but they are mulcted in 
he: avy charges if, notwithst: inding all their care and 
caution, a death should occur on one of their cars, no 
matter how caused, even if by the party’s own hand. 
Running of trains by these corporations is lawful, and 
of great public benefit. It is not claimed that the lia- 
bility attaches for a violation of any law, the omission 
of any duty or the want of proper care and skill in run- 
ning their trains. The penalty is not aimed at any- 
thing of this kind. We say penalty, for it is in the 
nature of a penalty, and there is a constitutional inhi- 
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bition against imposing penalties where no law has 
been violated or duty neglected. Neither is pretended 
in this case, nor are they in the contemplation of the 
statute” (Ohio & Miss. Ry. Co. vs. Lackey, 78 IIl., 56). 


The foregoing Illinois statute of 1855 was for these 
reasons held to be unconstitutional and void. 

[f it be supposed that the aim of the Kansas statute 
of 1874 was, through the menace of the liability created, 
to induce a more vigilant care in the selection of em- 
ployees, an anomalous situation is presented, inasmuch 
as the accomplishment of the purpose of the statute is 
entirely immaterial to the question of liability,—the 
railway companies being not only denied the right to 
exempt themselves from penalty by showing that they 
have exercised the degree of care at which the statute 
aimed, but the fact, in this respect, being conclusively 
pre sumed against them. 

In the case of Zeigler vs. South and North Ala. 
R. R. Co., 58 Ala., 594 (1877), the question was upon 
the constitutionality of the statute: “ That from and 
after the passage of this act, all corporations, person 
or persons, owning or controlling any railroad in this 
State, shall be liable for all damages to live stock or 
cattle of any kind. caused by locomotives or railroad 
cars.” This statute was held to be unconstitutional. 
The Court, STongE, J., said : 

“This statute declares that railroad corporations 
shall be liable, and make compensation to the owner 
for all damages to live stock caused by their locomotives 
or trains, without reference to the skill or diligence with 
which the train is operated. It results that no matter 
what care, prudence, watchfuiness and skilled knowledge 
those having charge of a train may employ, still, if 


damage to live stock be caused by the train, the rail- 
road corporation is responsible, unless the person 
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owning such live stock contribute to the injury; but 
permitting live stock to run at large shall not be con- 
sidered as contributing to such injury (Section 3 of the 
Act). It is obvious that under this statute the highest 
diligence could not avoid frequent injuries to live stock, 
for which the corporation would be held accountable, if 
the act be constitutional. Two facts, and two only, are 
required to be shown to authorize a recovery : owner- 
ship of the property, and injury by the locomotive or 
cars of the railroad. The graver inquiry of capacity 
and diligence in the conduct of the train the law 


assumes to determine or dispense with. Is this 
‘due process of law, under section 7 of the 
declaration of rights?” After quoting various 


definitions of the term “due process of law” in- 
cluding that of Mr. Webster in the Dartmouth College 
Case, and others quoted in Cooley's Const. Limitations 
at page 355; the Court continued: ‘“ Due process of 
law implies the right of the person affected thereby to 
be present before the tribunal which pronounces judg- 
ment upon the question of life, liberty, or property 
in its most comprehensive sense; to be heard, by testi- 
mony or othérwise, and to have the right of controvert- 
ing, by proof every material fact which bears on the 
question of right in the matter involved. Jf any ques- 
tion of fact or liability he conclusively presumed against 
him, this is not due process of law. We have held that 
it is within the power of legislation to declare that cer- 
tain proofs shall be prima facie evidence of specified 
facts. But, at the same time, we decided that the 
Legislature could not constitutionally ordain that such 
proofs should be conclusive evidence of material facts 
in controversy. The first isa mere rule of evidence. 
The last has been characterized as a confiscation of 
property. [Cases cited.| We have said above that the 
statute under discussion dispenses with all proof of the 
most material element of the wrong it seeks to redress. 
It declares that a railroad corporation shall make 
reparation for an injury inflicted in the authorized 
prosecution of its lawful business, without a semblance 
of fault, negligence, or want of skill in its employees ; 
an injury which no human prudence or foresight could 
prevent. And yet, the statute will not allow the rail- 
road to exculpate itself, by proof of the highest qualifi- 
vations and most watchful vigilance. This falls short 


of due proce ss of law. We have he i totore declared il 
rule which exacts from railroad corporations a high 
degree of skill and diligence, to prevent injury to per- 
sons and property. Cases cited We have no wish 
to modify that rule. But when these very useful cor- 
porations contorm to this Strict rul of diligence. We 
Cans perceive no renscaiil. iD LW Ol morals. for holding 
them to a stricter measure of accountability for mevita- 
ble misfortunes than would be exacted from natural 
persons for injuries which result from unavoidable acei- 


dent: or acelde nts whi lh) nO hum n prucehce Can lore- 
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In the case of Union Pacific Rv. Co. vs. Harris. 33 
Kans., 416 (1885), the Supreme Court of Kansas con- 
strue ct the statute of IS74 to cover the cases of Injured 


employees of railroad compani s without regard to the 


fact that their employment was not in connection with 


i aclu iL operation of the railroad. ly that CHSC the 

* Nore: The States of Massachusetts, Maine and New Hamp- 
ahire have statutes providing ror in } Railroad Com. 
panies for injuries resulting from fire « municated bv their 
ocomotives, and investing the companies with an insurable interest 
in prope rty alone their routes. Thess raLute ive been freque ntly 
construed in their appli ation to diversified stats of fact: but we 
have been unable to find any Opinion ad | r with the question of 
their constitutionality. Inasmuch as the « titutionality of these 
statutes has never been, so far as we know, thi ubject of adjudi- 
cation, we deem it superfluous to attempt t tinguish them, in 
respect to the principle underlying them, f: e Alabama statute 


above referred to, or from the statute in the case at bar. 

The following cases relate to the statutes referred to in this note 
Hart vs. West. R. R. Co., 13 Met., 99 

Lyman vs. B. & W. R. R. Co., 4 Cush., 288. 
Ross vs. B. & W. R. R. Co., 6 Allen, 87. 
Ingersoll vs. S. & P. R. R. Co., 8 Allen, 438. 
Perley vs. Eastern R. R. Co., 98 Mass., 414. 
Safford vs. B. & M. R. R., Co., 103 Mass., 583. 
Pierce vs. W. & N. R. R. Co., 105 Mass., 199 
Adden vs. White, Mts. R. R. Co., 55 N. H., 413. 
Chapman vs. A. & St. L. R. R. Co., 37 Me., 92. 
Pratt vs. A. & St. L. R. R. Co., 42 Me., 579 


26 


plaintiff was a section-man engaged in repairing the 
railway track. He was injured through the negligence 
of others, engaged in the same work, in the course of 
unloading rails from a push-car. The Court, through 
Horton, C. J., said : 


“To the following question, ‘ Does the evidence show 
that it was any part of the duty of plaintiff to ride upon 
the cars of defendant,’ the jury, in their special find- 
ings of fact answered ‘no.’ At the common law, it is 
well settled that the railway company would not be 
liable to the plaintiff for the damages sustained by him, 
under the findings of fact. The rule of the common 
law, however, has been changed in this State by the 
Statute of 1874, $ 1, Ch. 93. This statute reads 

[Statute is here set out! 

* * ‘The contention on the part of the railway com- 
pany is, that the employee, in order to recover under 
the statute, must have received his injury through the 
negligence of a co-employee while they, or either of 
them, were in the use and operation of the railway ; and 
it is the further contention, that the findings in this 
case do not establish that either the injured employee 
or the negligent ones were engaged in the use and 
operation of the railway. As conclusive counsel cites 
Smith vs. Lailway Co., 59 lowa, 73; Malone vs. Lail- 
way CUo., 61 Lowa, 326. ‘This State adopted the Statnte 
of 1862 of lowa. The statute of that State, however, 
was changed in 1872 so as to allow employees of rail- 
way companies to recover against the companies for in- 
juries received from the negligence of co-employees, 
only ‘ when such willful wrongs are in any manner con- 
nected with the use and operation of the railroad as 
owned and operated, or on or about which they shall be 
employed.’ The Code of Iowa for 1873, now in force, 
slightly changed the Statute of 1872, but embraces the 
words, ‘ when such wrongs are in any manner coanected 
with the use and operation of any railway’ (lowa Code 
of 1873, § 1307, p. 238). The decisions of the Supreme 
Court of lowa construing the Statute of 1872 and 1873 
are therefore not strictly applicable to the case at bar. 

* * * In the case before us, at the time of the in- 
jury complained of, plaintiff below was in the employ 
of the railway company, and was actually engaged. in 
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the business of the COMPanyY upon its roadbed and 
track, in the work of replacing old rails of the track 
with new ones, and while assisting in removing a rail 
from a push-car upon the track, he was injured with- 
out fault on his part by the negligence of his co-em- 
ployeees. With our construction of the statute there 
is nothing in the petition or findings of fact to prevent 


his recovery. 


The result of this decision is that the only limitation 
upon the operation of the statute is that “if there is an 
employer and employee, but. not business of a railway 
company to be engaged in, then the case is not within 
the act “es but it it 1s not a condition of lability that 
the business engaged in shall have any connection with 
the “ use and operation of the railway ' (see Opinion of 
Horton, C. J., 5. C., p. 420). The essentials are only 
that a railroad company shall be the employer,and that 
at the time of the injury the injured employee shall 
have been engaged in transacting some business of the 
company—no matter what—whether engaged in oper- 
ating the trains of the company or in keeping its books. 
The character of the employer, not the nature of the em- 
ployment, determines the habuility. A clerk in the book- 
keeping or legal department of a railway company if in- 
jured by the negligence of a fellow clerk. nay recover 
against the company; while a clerk in the employ of a 
corporation of any other class, or of an individual, who 
may sustain injuries of precisely the same char- 
acter and under precisely the same _ cireum- 
stances, is without a like remedy, merely because he is 
not engaged in the business of a railroad company. It 
is futile to attempt to emphasize the discrimination. It 
must be obvious that no theories of police regulation, 


no rules of classification for legislative purposes, can be 
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resorted to in support of such palpable discrimination. 
Construing the statute of Iowa on this subject, the 
Supreme Court of that State, in the case of Deppe vs. 
Railroad Company, 46 Iowa, 55, said that, 

“Tf the statute should be so construed as to apply to 
all persons in the employ of railroad corporations with- 
out regard to the business they were employed in, then 
it would be a clear case of class legislation, and would 
not apply upon the same terms tu all in the same situ- 
ation, and hence would be unconstitutional, and mani- 
festly so. * * * The law, then, would not have a 
uniform operation, but would be violative of the Consti- 
tution, just as much asalaw that should prescribe, 
under the same circumstances, difterent liabilities for 
merchants, for mechanics and for laborers. 


‘ The construction here discussed is precisely the con- 
struction which the Kansas Supreme Court has put 
upon the Statute of 1874—and necessarily so. ‘The 
language of the statute is much too broad to admit of a 
limitation which in other States has been made in ex- 
press terms. The qualification expressed in the words 
“where such wrongs are in any manner connected with 
the use and operation of the railroad ” is too radical to 
be incorporated into the statute by intendment or con- 
struction. It is not to be supposed that the statute 
was passed in temporary forgetfulness of the fact that 
the employees of railroad companies are not all train 
hands. The term “ any employee ” will bear no other 
construction than that put upon it in the case of Union 
Pacific Ry. Co. vs. Harris (supra). 

We submit that the decision last cited gives the stat- 
ute an operation far beyond the scope of a legitimate 
police regulation, even if that aspect could be given it 


in any phase of its operation 


The validity of this legislation will be determined by 
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this Court not with regard to the independent applica- 
tion of the statute to the facts of the case at bar. The 
statute will be examined in the light of its construc- 
tion by the Supreme Court of Kansas. The construc- 
tion put upon it by that Court will afford the test of its 
constitutionality. It matters not that, as applied to the 
facts of a particular case, the statute may have a con- 
stitutional aspect. 

‘'The constitutional validity of a law is to be tested, 
not by what has been done under it. hut what Way, by 


ts autho) ity, he done e 
Stuart vs Palmer, 74 N. Y., 188. 


If in its broad scope and comprehension, as it has 
been given effect by the highest Court of the State of 
Kansas, the statute of 1874 is an unconstitutional 
enactment, then it never was a law tor any Pur pose oT 
for ney CUSE, and no matter how persuasive may be con- 
siderations of a particular case, it cannot be called into 


vitality. 


[t is difficult to conceive of legislation against railway 
companies of a character so extreme that it may not 
with some plausibility be defined as a police regulation. 
It is difficult to conceive of a case of this kind where 
the ready defense of this misnomer is so patently 
specious as to require no argument to dispose of it. 
The police power is a power so comprehensive, so 
undefined and so apparently incapable of exact limita- 
tion that it has become the natural refuge and 
sanctuary of questionable legislation. We cannot sup- 
pose, however, that even the limitations that in general 
legal theory rest upon the exercise of this power will 


be swept awav by an adinudication of this Court which 
¥Y vO J 
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will leave State legislatures in possession of an un- 
controlled faculty to destroy corporate property under 
the pretense of regulating its use. If this statute be 
sustained, and the power assumed in its enactment be 
recognized, it will require something more than ordinary 
sophistry to maintain that railway companies hold their 
their property under the protection of constitutional 
guaranties. 

A statute which prescribes no rule of conduct, but 
merely creates a liabilty ; which prescribes no standard 
or test of compliance with its purpose; from the penalty 
of which there are no means of exemption ; which con- 
tains no recital or suggestion beyond the arbitrary 
imposing of an inevitable penalty, and which lays its 
special burdens upon railroad companies alone, without 
a pretense of proper basis of classification, does not 
disclose the ordinary motives of police regulation. 
The motive of the statute may, by a logic not difficult 
and quite direct, be referred to those considerations 
that have given rise to the historic series of enact- 
ments, directed against railroad corporations, which 
have strained the constitutional safeguards of the 


Northwestern States. 


III. THe Acr ts UNconstirutTionaL BECAUSE IT 
CREATES AN INEQUALITY OF BurDEN——-Denizs “ THE 
Equal PROTECTION OF THE Laws ”—as BETWEEN Com- 
PANIES AND INDIVIDUALS OPERATING RAILROADS. 


The burden of the liability created by the statute is 


imposed only upon corporations (“ every Railroad Com- 


pany organized or doing business in this State shall be 
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liable,” &c.); all other persons operating railroads 
in the State of Kansas are exempt from this liability. 
This Court will not assume that the operation of rail- 
roads is exclusively by corporations. Such an assump- 
tion 1s not only without foundation in the record, but 
it would be contrary to fact. The operation of rail- 
roads Is a field of enterprise which is open to individ- 
uals as well as to corporations. If the reason of the 
statute in question rests in the character of the busi- 
hess with which -it deals. the law cannot be otherwise 
than unequal, and repugnant in this respect to the 
Constitution because it burdens with special liability 
only a part of a class. 

In Lowsvilli ce N. Le. P. (0. v8. fe. fe. Commission OF 


Tenn., 19 Fed, R., 679, Baxter, J., says : 


‘The act furthermore conflicts with the eighth sec- 
tion of the eleventh article of the State Constitution 
and the Fourteenth Amendment to the Constitution of 
the United States.” = 7 . It is not hecessary for 
us to undertake, in this case, to define the boundaries 
or limit the operation of these just constitutional re- 
strictions upon legislative authority. Their general 
object is to secure to all citizens in like circumstances 
an equality of legal rights, and tO protect minorities 
and other interests not strong enough to protect them- 
selves against the aggresslons of the majority ; to re- 
strain all injurious legislative discrimination against 
persons and property ; to compel an equal distribution 
of the burdens of government upon every citizen, natu- 
ral or corporate, coming fairly within the purview of 
the law ; and to give to every one an equal right to in- 
voke the remedies prescribed by law for the redress of 
wrongs done, either to his person, reputation or prop- 
erty. Such, we say, is the genera! purpose and intent 
of these constitutional provisions. |The accuracy of 
this interpretation is not, as we understand, questioned 
by the defendants. ‘Their contention is that railroad 
property is, in many respects, peculiar in its character- 
istics and uses, requiring legislation peculiarly adapted 
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to them, and that to so legislate is not within the pro- 
hibitions of the foregoing constitutional guaranties, as, 
for instance, the enactment of a statute to regulate the 
running of trains by railroads. We admit the conten- 
tion that it is competent for the legislature to enact 
laws for the government and regulation of railroads, 
and that the same would not be rendered invalid be- 
cause of their non-applicability to other and dissimilar 
properties. But it does not follow that the Legislature 
can enact statutes applicable as well to other kinds of 
property as to railroads, and therein discriminate so as 
to impose heavier burdens on one than are imposed on 
the other. Certainly, they cannot so distinguish as be- 
tween different railroad companies or between railroad 
corporations and persons operating railroads in compe- 
tition with them. Nevertheless, the act in question, if 
valid, has made this discrimination in the most direct 
and positive terms. Although it professes to provide 
for the regulation of railroad companies and persons 
operating railroads in this State ; and, although both 
are common carriers by rail, use the same kind of ma- 
chinery and motive power, are under equal obligations 
to the public and to their patrons, and compete in busi- 
ness, railroad corporations are thereby burdened with 
pains and penalties not imposed on persons operating 
railroads in competition with them. By the first sec- 
tion of the act both are declared amenable to “ injured 
parties “ for the causes therein enumerated. But the 
third section, prescribing penalties in favor of the 
State, as hereinbefore stated, for charges made in ex- 
cess of what a jury may subsequently find in manner 
aforesaid and upon the basis stated, to be more than 
just and reasonable compensation, or unjust and unrea- 
sonable discrimination, is expressly confined to corpo- 
rations. Under this section, corporations are subject to 
be sued, harassed and worried by expensive and ruin- 
ous litigation, and to the payment of the penalties and 
costs therein provided, while persons operating rail- 
roads in active competition with them, engaged in the 
same kind of guasi public service and under the same 
obligations of fidelity and diligence are exempt there- 
from. 

* Another and like invidious discrimination is con- 
tained in section 13. This section makes it the duty 
of the commissioners to “ consider and carefully revise 


oo 


all the tariffs of charges for transportation of any per- 
son or corporation owning or operating a railroad in 
this State,” and if, in their judgment, “any such charge 
is more than just and reasonable compensation for the 
service which it is proposed to be made, or if any such 
charge amounts to unjust and unreasonable discrimina- 
tion against any person, locality or corporation,” the 
Commissioners are to “ notify the person or corpora- 
tion of the changes necessary to reduce the rate toa 
just and reasonable compensation, and to avoid an un- 
just and unreasonable discrimination,” and “ when such 
changes are made,” or “when none are deemed proper 
and e wpe <lient, the Commissioners are to append a Cer- 
tificate of approval to such tanff of ¢ hi irges, and Im case 
such i ange’ suggested by the Commission “ shall not 
be made,” or if “any charge, subsequently made, shall 
not contorm the Te to.’ said he corporation shall be held 
prima faci guilty of extortion.” It is corporations, 
and not persons operating railroads, who are to be held 
prima facie guilty of extortion under this section, and 
it is corporations, and corporations only, who can be 
punished under its provisions, and thus it appears the 
act is, in its severest features, more exacting and op- 
pressive of corporations than of persons operating rail- 
roads, the former being subjected to penalties and to 
punishment from which the latter are exempt.” 


In defining the provision of the Fourteenth Amend- 
ment, upon which we rely, this Court, through Mr. 
Justice BRADLEY, said: 

‘It means that no person or class of persons shall 
be denied the same protection of the laws which 1s en- 
joyed by other persons or other classes in the same 
place and under like circumstances” (Missouri vs. 
Lewis, 101 U.S., 31). 

lt seems unnecessary to emphasize the discrimina- 
tion between railroad corporations and persons opera- 
ting railroads, It is obvious that the statute imposes 
upon the one class a liability from which the other is 


exempt, although they must be regarded, from the 


standpoint of the object of the law, as standing in 


“like circumstances.” No possible theory of the 
reason of the statute can be devised, which will include 
railroad corporations within its legitimate purposes, 
while it excludes all other persons operating railroads. 

The laws of Kansas provide for the purchase at 
foreclosure sale of the property and franchises of rail- 
road companies, and for the exercise by the persons 
purchasing of all the mortgaged rights and franchises 
(Comp. Laws of Kansas, 1885, pp. 779, 780). These 
laws also permit, but do not require, the purchasers 
to form a new corporate organization. There is nothing 
in the law to prevent the operation of a railroad, so 
sold, by individual purchasers. On the contrary the 
law expressly authorizes this, and in point of fact such 
operation for a greater or less period is of frequent 
occurrence. Under familiar rules of construction the 
operation of the statute here involved will not be en- 
larged by intendment so as to include individual opera- 
tors of railroads. The objection that the statute dis- 
cruminates in the view pointed out is, therefore, both 
practical and rational, and, we believe, additionally con- 
clusive of its constitutionalty. 

JOHN F. DILLON, 
Winsiow S. Prerce, JR., 


For the Plaintiff in Error. 
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Supreme Cont of the “United States. 


CASE No, 218. 


Tue Missouri PAcIiFic } 
RAILWAY COMPANY, 
Plaintiff in Error, 
VS. 
PATRICK MACKEY, 
Defendant in Error. 


' 
t 


Brief and Argument of Defendant in Error. 


This case is brought here by writ of error for 
the purpose of reversing a judgment rendered in 
the Supreme Court of the State of Kansas, which 
judgment affirmed a judgment of the trial court of 
the District Court of Atchison County, in the State 
of Kansas. 

The action in which this judgment was render- 
ed was an action for personal injuries received by 
the defendant in error while acting as an employe on 
an engine of the plaintiff's in error railway, in the 
County of Atchison, State of Kansas, through and 
into which county plaintiff's railway passed. 


»*& 


We might here suggest that no constitutional 
question was raised by the plaintiff in error in its 
pleadings in the trial court. No where does it ap- 
pear from the answer of the plaintiff in error, in the 
trial court, that the plaintiff in error proposed to 
raise ary constitutional question, or that the act of 
the Kansas legislature of 1874 operated to ‘deprive 
railroad companies of their property withovt due 
process of law, and is legislation of an unequal, 
partial and discriminating character. The first 
time the question was presented was on the trial of 
the case, when the plaintiff in error attempted to 
raise a constitutional question. 


The sole question that the plaintiff in error 
raises in this court is, whether the statutes of the 
State of Kansas, under which ‘it is claimed that 
this action was brought, is in controvention of the 
federal constitution, and this is the only question that 
is raised by it on the record. 


The first point we make, in answer to the brief 
of the plaintiff in error is, that the record here dis- 
closes no question of which this court has jurisdic- 
tion. [he counsel! of the railway company assume, 
in their brief, that this cause of action was based 
upon the statutes of Kansas, approved February 
26th, 1874. The court will observe from the record 
here (page 2) that the declaration—called a petition 
under the practice in Kansas—sets forth a com- 
mon law cause of action against the plaintiff 
company. Of course the allegations in the declara- 
tion covered a case under the special statutes of 
Kansas, as well as a common law cause. This being 
so, there is not necessarily brought before this court 
any question of a conflict between the state law and 
the federal constitution. It was an action, as will be 


seen by the pleadings, based upon the negligence 
of the corporation, and all the allegations necessary 
to state a case at common law against the plaintiff 
for injuries inflicted upon the defendant below by 
the plaintiff's negligence are stated, and the ver- 
dict and judgment in the case is an affirmative res- 
ponse to these allegations, and this court, therefore, 
has no information from the record as to whether the 
judgment in the case was a judgment upon common 
law or the statutory liability, and this ought to end 


But as the learned counsel of the railway com- 
pany has seen proper to assume that the judgment 
in this case was based wholly upon a cause arising 
under the Kansas statute, which they claim ts in- 
valid, we will submit to this court a few considera- 
tions upon this prea 

[he statute of Kansas in’ controversy is found 
on page 143 of the laws of Kansas, of 1874, and 


an as follows: 


‘Every railroad company organized or do- 
ing business in this state shall be liable for 
all damages done to any employe of such 
company In pong cay of any negligence 
of its agents, or by any mismanagement of 
its e ngine a ¢ Wg other employes, to any per- 
son sustaining such damage. 

This statute was approved the 26th of Febru- 
ary, 1874, and went into effect, by. publication, 
March 4th, 1874, and has been the law of Kansas 
since that time. 

Counsel for plaintiff in error, in their brief in 
the Supreme Court of the State of Kansas, raises 
a constitutional question, and the decision on that 
question is found in the 33d Kansas, p. 298, and 


quoted in the record, p. 144. The same question 
has formerly been raised and decided by the Su- 
preme Court of Kansas, in the Railroad Company 
vs. Haley, 25 Kan., p. 35, and, in deciding the 


case, the Supreme Court of Kansas, say : 


‘In that case (refering to the case of Haley, 
25 Kan.) it was decided, after full argument 
and a careful investigation of the question, 
that the statute was not in conflict with the 
l4th amendment of the constitution of the 
United States. Upon a re-examination of 
the question, we are satisfied that it was cor- 
rectly decided, but we think it would be 
profitless to again review the authorities or 

enter upon a discussion of the subject.”’ 
The statute of the State of lowa is almost 
identical in terms with the Kansas statute, and it is 
held by the Supreme Court of that state not to be 
in conflict with the 14th amendment to the federal 


constitution. 


McAunich vs. M. & M. R. Co. 20th Iowa, 
358. 


Bucklew vs. Central lowa Railway Co., 
21st Northwestern Reporter, 103. 


There are statutes in other states which it has 
been claimed was class legislation; for instance, cer- 
tain statutes of Missouri, Pennsylvania, New Hamp- 
shire, Wisconsin, New Jersey, Connecticut, and 
other states which will hereafter be referred to, 


The constitutionality of a statute of the 
State of Missouri, requiring every railroad cor- 
poration to erect and maintain fences and cattle 
guards on the sides of its roads, and if it does 
not, making it liable to double the amount of the 
damages, etc., was brought in question and decided 


— 


) 


by this court in the case of the Missouri Pacifie 
Railway Co. vs. Humes, 115 U.S., p. 512.  Jus- 


g¢ the opinion of the court in 


tice Field. in deliverin: 


| 


he objection that the statute of Missouri 
olates the clause of the fourteenth amend- 
nent, which prohioits a state to deny to any 
person within its ‘jurisdiction the equal pro 
tection of the laws. its as untenable as that 
which we have considered. [he statute 


’ 
; 


makes no discrimination against any railroad 
Bipeas. | | 
company in its requirements. Each compa- 


iS subject to the same liability, and from 


each the same security, b the erection ol 
iences, gales, and cattle gua 3, IS exacted, 

! : ] } 
when its road passes through, along or aa- 
JOINING enclosed, or cultivated fields or uncul- 
tivated lands. There is no evasion of the 


rule of equality where all companies are sub- 
lect to the same duties and liabilities under 
similar circumstances. See on this point, 
Barbier vs Connolly, 115 U.S. 27. and 
Soon Hing vs. Crowley, 113 U.S. 703." 

Since this court decide the Case O| the Vi issou- 
ri Pacific Railway Company vs Humes, above 
quoted, the Supreme Court of Kansas has again 
been called upon to decide the constitutionality of 
the law of 1874, being the same question involved 
in this case. The Supreme Court of Kansas, in a 
recent opinion, delivered November 5th, 1SS7, 
in the case of the Atchison NX 7 ypeka Railroad Co. 
vs. Kohler, administrator, reported in Pacific Ke- 
porter, Vol. 1}. No. LO, Dec. loth, ISS 7. Dp. N67. 
seems to think that the opinion delivered by this 
court in the case of the Railway Company vs. 
Humes, 115 U.S. 512, settled the question as to 


the constitutionality of this law. and the Kansas 


6 


Supreme Court, in again passing upon the question, 
uses the following language and refers to the follow- 


ing reports - 


‘The third and final point contended for by 
the plaintiff in error is, that (page 93, ses- 
sion laws of 1874.) which makes a railroad 
company liable for injuries sustained by one 
servant on account of the negligence of aco- 
employe, is class legislation, which 1s_ forbid- 
den by both the state and the federal cons- 
titution, and is void. This question has 
been several times considered by this court 
and decided adversely, to the contention of 
the plaintiff in error - It is settled, so far as 
it may be by this court, that the statute ts 
valid. Railway Co, vs. Haley, 25th Kan. 
39; Railway Co. vs. Mackey, 33d Kan. 
288; 6 Pacific Reporter, 291., See also 
Kailway Co. vs. Humes, 115 Kan. 512; 6 
Supreme Court Reporter, 110.” 
‘* We cannot guild the lilly or add additional 


scent to the rose,’”’ and. therefore. we will not at- 


tempt to add much by argument to the force of the 


_ decisions in the Humes and other cases as applica- 
ble to the case at bar. It covers this case like a 
blanket. It is aclear. strong, unanswerable argu- 
ment as to the power of the state government in 
the regulation of state legislation as to the matters 
which belong to, state government alone. In that 
case the court held that the statute of Missouri, 
specially applicable as it was to railroad companies, 
and holding them liable for double the amount of 
actual damayes,.which occurred by reason of their 
non-compliance with the fencing law of that state, 
was not a law in conflict with any of the provisions 
of the 14th amendment of the federal constitution. 
That it was a question whether the police power of 


is Oat 


fo 


the state was wholly and exclusively a state. and 
not a federal question. he counsel for the Rail- 
road Co. here tried to distinguish between the 
Humes case and this one, but their distinction, or 
attempt at distinction, is a very weak one. In 
their brief here ‘they now approve of the 
decision in the Humes case. but when it was be- 
fore the courts of Miussovri and this court, they 
as vigorously asserted its unconstitutionality as they 
now assert the unconstitutionality of the Kansas 


statute of 1874. 


We are unable to see, if the law of Missouri 
was not in conflict with the provisions of the 14th 
amendment to the federal constitution, subjecting 
the railroad companies in Missouri to severe penal- 
ties under its law, how it can now be maintained, in 
the face ot this decision, that the statute of Kansas, 
which regulates the liability of railroad companies to 
their employes, can be held to be unconstitutional. 
Surely, if any question can be said to be definitely 
settled, it is the question of the power of the state 
government to regulate and control all the mere 
police matters within their boundaries in accordance 
} 


with their own conception of public duty and policy. 


see 


State vs. Zeibold, et al., Vol. 8, No. 10, 
p. 273, Supreme Court Reporter. 


Although it may be asserted that there are 
only two states in the union that have legislative 
enactments in derogation of the common law, which 
makes a master liable to a servant for the negligent 
acts of a fellow servant, we wish to call the atten- 
tion of the court to several kindred statutes where 
many states of the union have passed upon the 
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identical question which is involved in this case. 
The legislature of the State of Kansas saw fit to 
pass an act, in 1874, which is called in question in 
this case, increasing the liability of railway compa- 
nies, in addition to those existing at common law. 
The legislature of Pennsylvania, by an act of date 
April 4th, 1886, passed an act limiting the liability 
of railroad companies in cases where liability exist- 
ed at common law. The act of the legislature of 
Pennsylvania reads as follows: 


‘When any person shall sustain personal 
injuries or loss of life, while lawfully engaged 
or employed on or about roads works de- 
pots, and premises of a railroad company, or 
in or about any train or car therein or there- 
On, of whic h company such pe rson iS not an 
employe, the right of action and recovery in 
all such cases against the company shall be 
such only as would exist if such person were 
ane -:mploye, provided that this section shall 
not apply to passéngers.”’ 
The constitutionality of this act of Pennsylva- 
nia was directly brought 1n question, and was the 
only point decided in the case of-— 


Kirby vs. Penn. Railroad Co., 76 Penn. 
State, 006. 


Chief Justice Agnew, in delivering the opinion 


of the court on page 508, says: 


‘Ts this a valid law? Had the legislature 
the power to pass it? The case of the 
plaintiff evidently falls within its terms. 
The propriety of the law is not a question 
before us. If the legislature had the consti- 
tutional power to pass it, repeal is the only 
mode of annuling it. It may be conceded 
that the natural rights of mensamong them 
that of personal security, are guarded by 
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of richts, and 


} ne et . ir) 7 
pe open, and @very Mlalli [Ol 
3 ha a eee 
him. in his lands. eoods,. pe 
| 7 
tion. shall have remedy by 


and rig! and mIsti 


without sale. denial. or 


F i W 


ad 
respect does this law tren 
antyv. or indeed on any other 
. “ TI 
i 
be one lawfully enga 
about the road. &c. 
— 
mi there by his own 


therefore voluntarily there, to 


le person tO he tte 
ed ()T 


a. 


} 
| 
4h 4 ‘ 
lo bet! 


| 
ist pe 


Al 


all courts shall 
1 injury done 


rson and reputa- 


due course of 


‘e administered 


But in what 
ipon this guar- 
in the constitu- 
| by it must 
*mployed on Or 


CTC 


Wis engaged. he 
He iS 
Some 


mnsent. 
perriorm 


ict or business connected with the road or its 
works. He knowingly assumes a relation 
regulated by the law, and thus places himself 
inder the operation OT ic law. which 
governs the relation. He ot bound to 
assume the relation, and w 1 he does he 
acts with his eves 38) law iS not 
retrospe ctive. ind ta| eS nr him no reme- 
, for an injury alrea stained. The 
ition he assumes is one of danger, and 
the fact of danger authorizes the regulation 
t| { State. as the Col O] the lives, 
CU and property ol ens. Itisa 
police regulation, wil respect to 
the general good, fo ~ viduals from 
idertaking a dangerous « nent, except 
at their own risk. to 1 i extent as 
if they were in the imm employment 
i the railroad COMmMDa iving each One 
issert his proper ren inst the per 
whose act Or neg?! CS him the 

ry, the law says t that the legal 
principle of hall have no 
place in this particu! - that is a mat 
ter of proper policy for tl id of all; those 
who intarily venture into employment 
noside of the servant ofa railroad company 
all have just the same remedies for inju- 


‘ies happening in the employment that these 


thi > «4 
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have, and none other, In doing this, no fun- 
damental right of the person thus voluntarily 
venturing is cut off or struck down. The 
liability of the company for the acts. or 
omissions of others though they be servants, 


is only an offspring of the law. The negli- 
gence which injures is not theirs in fact, but 
is so only by tmputation of law. The law 


which thus imputes it to the company, for 
reasons of policy, can remove the imput ition 


from the master and let it remain with the 
servant. whose legligence caused the injvry. 
It is unnecessary to refer to the long line of 


Diiiedand asserting the general power of 
legislation when forbidden in the constitution. 
Finding no prohibition against such a regu- 
lation of persons lawfully engaged or em- 
ployed upon a railroad or its works, the sec- 
tion quoted of the act of 1568 in not un- 
constitutional.” 


As being specially applicable, and answering 
the argument made by the plaintiff in error, to the 
constitutionality of act of 1874, of the Kansas leg- 
islature, we call the attention of the court to the lan- 


guage used by the Supreme Court of New Hamp- 


shire in the case of the Boston, Concord & Mon- 
treal Railroad Co. vs. the State, 32 N. H, 218. 
On page 226 of the opinion referred to, the court 
uses this language: 


‘Again, it is said that the law is partial ; 
not applicable to common carriers generally, 
nor even to carriers by steam, but is confined 
to the case of railroads. The force of this 
objection is admitted. In cases where a law 
is made applicable to a class out of a large 
number, all standing substantially in the 
same position ; but this law applies to a class, 
well defined, of common carriers, distin- 
guished by the circumstance that they used, 


1] 


locomotives, driven 


in no other mode of 
traveling, and attended with risks peculiar to 
a 


] ~~ es an a , 
themselves, and far exceeding those of any 


ae a ; 
in tneir Dusiness, steam 


: L. 
at a rate Ol speed KNOW 2 


carriers. [he same reason for the provision 
does not apply to any othe r class of persons, 
ind we think the law ts free from just excep- 

tion on this account.” 
One of the questions at issue in the case above 
referred to in New Hampshire was, whether a stat- 
te was constitutional which made railroad compa- 


~ 


, ’ 


nies liable to inditement and fine in case of loss of 
life by reason of the negligence or carelessness of 


1 ; ‘ ‘ 
tne proprietors or their servants 
* 


[he language of the court in the New Hamp- 
shire case answers part of the argument used by the 
counsel for plaintiff in error in the court below, and 
adopts the doctrine as maintained by several other 
courts of this country. 


Counsel for plaintiff in error have contended 
that the act of 1874, of the legislature of Kansas, 


prohibits railroad companies from setting up as a de- 
fense contributory negligence on the part of the injur- 
edemploye. We finda good answer to this question 
in Judge Cooley’s work on constitutional limitations, 
to which we will hereafter refer, but, as exactly in 
point, we call the attention of the court to a decision 
of the Supreme Court of Wisconsin, delivered 
March 3d, 1885, which is found in the 62d Wis., 
411, Quackenbush, admn’r, vs. The Wisconsin & 
Minnesota Railroad Co. Cne of the questions in 
that case was as to the constitutionality of a statute 
imposing absolute liability for failure to fence rail- 
roads, when damage occurred to cattle, animals. or 
persons on the road. justice Cole, in delivering 


the opinion of the court on this question, uses the 


following language : 


‘“ The validity of this statute is challenged 
in an elaborate argument by defendant's 
counsel. because it excludes contributory 
negligence as a defense to an action brought 
for damages occasioned to a person or ani- 
mal by want of a fence. It is doubtless true 
that the provision imposed an absolute _lia- 
bility in such a case. It certainly excludes 
the defense of contributory negligence where | 
the corporation fails to perform the duty 
which the statute prescribes in the first ins- 
tance. This ts in the nature of a penalty for 
the neglect of the corporation to conform to 
a regulation which the legislature seems to 
consider essential for the protection of life 
and property. We think there can be no 
doubt but such laws fall within the police 
power. Whether the rule of absolute lia 
bility in such a case is founded in wisdom 
and sound public policy it is not for the 
courts to decide. Inthe cases which have 
come before this court involving the validity 
of such laws in one aspect or another, 
they have been deemed as within the scope 
of legislative authority. Most of the cases 
are referred to by the Chief Justice in Curry 
vs. C.& N. W.R’y. Co., 43 Wis., 665, and 
need not be considered here.’’ 


See also— 
South Western R. R. Co. vs. Paulk, 24th 
Ga., 356. 
Cossa River Steamboat Co. vs. Barclay, 
30th Ala., 120. 
Thorpe vs. R. B. & R. Co., 27th Vt., 140. 


As to the constitutional right of state legisla- 
tures, under the police power which belongs to 
them, to enact laws imposing penalties upon rail- 
road companies, in certain cases which are not im- 
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posed upon other persons and corporations, we 
refer to the following authorities: 

The state legislature of New Jersey passed an 
act making railroad companies and canals liable for 
charging more than a certain rate for transporting 
merchandise, and the Supreme Court of that state, 
in the case of The Camden & Amroy Railroad and 
Transportation Co. vs. Briggs, 22 N. ]. Law, 623, 
held that the act of the legislature was not uncons- 
titutional. 

There is also a learned and lengthy opinion of 
the Supreme Court of New Jersey, concerning 
the same question, covering 210 pages, found in the 
43d N. J. Law, p. 146, State Board of Assessors, 
et al, vs. The Central Railroad Co., etal. This 
opinion was delivered in 1886, and in discussing 
the case the court refers to a great number of adju- 
dicated cases in the courts of the Union. 

See also— 

The Inhabitants of Veazie, vs. Mayo, 49 
Maine, 156. 

The legislature of Missouri, in 1881, enacted 
a law requiring railroad companies to erect waiting 
rooms at railroad crossings for the convenience of 
the traveling public. The Supreme Court of that 
state held it was a proper exercise of the police 
power of the state. 

State vs. The W. St. L. & P. R’y. Co., 
83 Mo., 144. | 


In Illinois, in 1855, its legislature made a law 
requiring railroads to be fenced so as to prevent 
stock from getting on their tracks. The Supreme 
Court of that state held the law constitutional, and 
as a proper exercise of police regulation. 


mo at 
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See— 

Ohio & Mississippi Railroad Co. vs. Me 
Clelland, 25 IIl., 123. 

The legislature of Tennessee, in 1879, passed 
an act to prohibit the speculation in witness fees. 
Justice Cooper delivered the opinion of the court. 
He says, among other things that— 

«The law,’ | quoting it| does not prohibit 
legislation for the benefit of classes compos- 
ed of any members of the community who 
may bring themselves within the class. The 
lien given to mechanics on the land upon 
which they have erected buildings, the lien 
of the landlord on the growing crops of his 
tenants, the exemption of certain articles 
from legal process in favor of heads of fami- 
lies, and a portion of his earnings in favor 
of the laborer, are instances of such legisla- 
tion, about the constitutionality of which 
there never has been any doubt.”’ 


See— 
3 Lea, Tenn. 376, Davis vs. the State. 
Also the legislature of Massachusetts, in 1868, 
passed a law requiring railroad companies to erect 
station houses at certain places on their roads, and 
it was held not to be in violation of the cons- 
titution of the United States. 


See— 


Commonwealth vs. Eastern Railroad Co., 
123 Mass., 254. 


The Supreme Court of .Indiana has held that 
itis the nature of a police regulation for legisla- 
tures to pass laws which require railroad companies 
to fence their roads, or to hold them liable for their 


failure to do so. 
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See— 
New Albany & Salem Railroad Co. vs. 


Fulton, 12 Ind., 3. 
lt seems hardly necessary to have referred to 
the decisions of state courts in order to sustain the 
constitutionality of the act of 1874, of the Kansas 
legislature, but for fear that it may be contended 
that it was a new doctrine, peculiar to one or two 
states in the west, we thought best to refer to the 
Pennsylvania, New Hampshire, Wisconsin, and 
other state reports which have been quoted herein, 
; 


as deciding the principles of law involved in this 


—. 


case. Itis nota new doctrine. 


[he act complained in Pennsylvania, was pass- 


ed in 1868. 
See— 
76 Penn.. 506. 


The decision of the New Hampshire court, 32 


N. H.. 226. was rendered in 1855. 


Judge Cooley. in his excellent work on consti- 
tutional limitations, 5th addition, p. 482, section 390, 


Says. 


‘‘ The legislature may deem it desirable to 
préscribe peculiar rules for the several occu- 
pations, and to establish distinctions in the 
rights, obligations, duties and capacities of 
citizens. [he business of common carriers. 
for instance, or of bankers, may require 
special statutory regulation for the general 
benefit, and it may bea matter of public 
policy to give laborers in one business a spe- 
cific lien for their wages, when it would be 
impracticable or impolitic to do the same for 
‘ngaged in some other em- 


e™ ~~, 
td 
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ployment. If the laws be otherwise unob- 
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jectionable, all that can be required in such 
cases is, that they be general in their appli- 
cation to the class or locality to which they 
apply ; and they are then public in character, 
and of their propriety and policy the legisla- 
ture must judge. 
And the same author, under the head of ‘ the 
police power of the states,” p. 717, section 581, 
further says : 


‘‘ But those statutes which have recently be- 
come common, and which give an action to 
the representatives of persons killed by the 
wrongful act, negligence or default of anoth- 
er, may unquestionably be made applicable 
to corporations previously chartered, and 
may be sustained as only giving a remedy 
for a wrong for which the common law had 
failed to make provision ”’ 

In the same volume in which the Humes case 
is reported, to-wit: the 115th U. S., 321, we notice 
another decision of this court in what is known as 
the Kentucky Railroad Tax Cases, and we hope 
we may be pardoned for quoting the syllabus, which 
is as follows: 


‘‘A state statute for raising public revenue 
by the assessment and collection of taxes, 
which gives notice of the proposed assess- 
ment to an owner of property to be affected 
by requiring him, at a time named, to pre- 
sent a statement of his property, with his es- 
timate of its value, toa designated official 
charged with the duty of receiving the state- 
ment ; which fixes time and place for pub- 
lic sessions of other officials, at which this 
statement and estimate are to be considered, 
where the official valuation is to be made; 
and when and where the party interested has 
the right to be present and to be heard, and 
which affords him opportunity, in a suit at 
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law for the collection of the tax, to judicial- 
ly contest the validity of the proceedings, 
does not necessarily deprive him of his prop- 
erty without ‘due process of law, within 
the meaning of the fourteenth amendment 


to the constitution of the United States.’ 


‘A state law, for the valuation of property 
and the assessment of taxes thereon, which 
provides for the classification of property, 
subject to its 8 provisions into different classes; 
which makes for one class one set of provis- 
ions, as to tla Re and methods of ascertain 
ino the value, and as to right of appeal, and 


{ 


lifferent provisions for another class as to 
those subjects; but which provides for the 
impartial application of the same means and 
methods to all constituents of each class, so 
that the law shall operate equally and uni- 
formly on all persons in similar « nreuenetat- 
ces, denies to no person affected by it ‘e qu 
protection of the laws,’ within the meaning 
of the fourteenth amendment to the consti- 
tution of the U nited States.”’ 


We also notice that the Supreme Court of 
Kentucky, in the case of The Owensburg & N. 
K'y. Co. vs. Davis Co., decided January 22d, 1887, 
reported in the Southwestern Reporter, Vol. 3, p. 
[64, 1n referring to a question simil 
volved in the Kentucky Tax Cases, uses the follow- 
ino language, which we take the liberty to quote 


ir to the one in- 


from the syllabus : 
x jual pre tection. — 


Nor is the act repugnant to the provisions 
of that amendment guaranteeing to all per 
sons the equal protection of the law, by rea 
son of the fact that, in the legislation of 
Kentucky on the subject, railroad property, 
though called ‘real estate, is classed by 
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itself. as distinct from other real estate, such 
as farms and city lots, and subject to differ- 
ent means and methods for ascertaining their 
value for purposes of taxation, and differing 
as well from those applied to the property: of 
corporations, chartered for other purposes, 
such as bridge, mining, street railway, man- 
ufacturing, gas, and water companies. ” 


~y 


The Supreme Court of the United States in 
a recent decision, rendered January 17th, 1887, 
Hayes VS the State of Missouri, Vol. 1. Supreme 
Court Reporter, p. 390, holds that the statute of 
Missouri, providing that in all capital cases, except 
in cities having a population of over 100,000 inhab- 
itants, the state shall be allowed eight peremptory 
challenges to jurors, and in such cities shall be al- 
lowed fifteen, does not deprive one indited for mur- 
der in the criminal courts of St, Louis, a city of 
over 100,000 inhabitants, of the equal protection of 
the laws enjoined by the fourteenth amendment to 
the constitution of the United States. 


Justice Field, in delivering the opinion, says : 


‘The fourteenth amendment to the consti- 
tution of the United States does not prohibit 
legislation, which is limited either in the ob- 
ject to which it is directed, or by the territo- 
ry within which it is to operate. It merely 
requires that all persons subjected to such 
legislation shall be treated alike, under like 
circumstances and conditions, both in the 
privileges conferred and in the liabilities im- 
posed. As we said in Barbier vs. Connolly, 
speaking of the fourteenth amendment: 
‘Class legislation, discriminating against one 
and favoring others, is prohibited; but legis- 
lation which, in carrying out a public pur- 
pose, is limited in its application, if within 
the sphere of its operation it affects alike all 
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persons similarly situated, is not within the 
amendment. 113 U.S., 27, 32, and 5 Sup. 
.¢. Rep., B07. 

We have understood that the plaintiff in error 
would contend that the act of 1874 1s unconstitu- 
tional because it creates an inequality of burdens 
and denies the equal protection of the laws between 
companies and individuals operating railroads. We 
‘annot see how there could be any possible reason 
counsel for plaintiff in error taking such a po- 
sition. \ railroad COMmpany WO ild still be a railroad 
company, even if owned and operated by an indi- 


- a1 | a «2s _ } ~ aoe! 
vidual, JuStT the Same aS lf it Was owned, CONtrolle d 


ie statutes of L874, of 


the state of Kansas, and the act of the legislature 


— 


ie | ee a a 
O}| Viissourl, OF 1d49, which tnis court said, in the 
case of [The Mo. Pac. R’y. Co. vs. Humes, 110 U. 
S.p. 212, was not in violation of the fourteenth 


e of amendment of the constitution of the 


The court will notice a similarity between the 
wording of the two acts. 

[he statute of Kansas. of 1874, in controver- 
sy, re ads as follows: 


lo- 


Every railroad company organized or « 
ino business in this state, shall be liable for 
all damages done to any employe of such 
company in consequence of any negligence 
of its agents, or by any mismanagement of 
its engineers or other employ es, to any per- 


son sustaining such damage 


The statute of Missouri. of 1875. which was 
called in question in the Humes case. reads as fol- 


lows: 


ae 
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‘Every railroad corporation formed or to be 
formed in this state, and every corporation 
formed or to be formed under this chapter, 
or any railroad corporation running or ope- 
rating any railroad in this state, shall erect 
and maintain lawful fences on the sides of 
the road where the same passes through, 
along, or adjoining inclosed or cultivated 
fields or uninclosed lands, with openings and 
gates therein to be hung, and have latches 
or hooks, so that they may be easily opened 
and shut, at all necessary farm crossings of 
the road, for the use of the proprietors or 
owners of the land adjoining such railroad, 
and also to construct and maintain cattle 
guards, where fences are required, sufficient 
to prevent horses, cattle, mules, and all other 
animals from getting on the railroad; and 
until fences, openings, gates, and farm cross- 
ings, and cattle guards as aforesaid, shall 
be made and maintained, such corporation 
shall be liable 7:2 double the amount of all dam- 
ages which shall be done by its agents, en- 
gines, of care. WwW horses, cattle, mules, or 
other animals escaping from or coming upon 
said lands. fields. or enclosures, occasioned in 
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gates, farm crossings, and cattle guards 
shall be duly made and maintained, such cor- 
poration shall not be liable for any such dam- 
ages unless negligently or wilfully done. 
Session laws of 1875, p. 131. 


The legislature of the state of Kansas, chap- 
ter 104 of the compiled laws of Kansas, of 1885, 
p. 920, has adopted rules for the construction of 
the statutes. The thirteenth rule reads as follows: 


‘‘ Thirteen. The word ‘person’ may be ex- 
tended to bodies politic and corporate.” 


2] 
This law was passed by the Kansas legislature 
October dlst. LS6S., 
The Supreme Court of Illinois, in the case of 
The Ohio & Mississippi Railroad Co. vs. McClel- 


land, 25 Ill., 129, in speaking of corporations, 

says : 
‘‘ When such bodies accept their charters, it 
is upon the implied condition that they are to 
exercise their rights, subject to the power of 
the state to regulate their actions, as it may 
individuals. We are aware of no single 
instance, in which the legislature has, in 
granting such charters, ane the mode 

ll exe 


in which they shall execute or perform their 


, _ = ] seit: a sa 
agreements, or shall become liable. as 
. , } : ‘—" 
common carriers. O1 irom CalMages Ife 
. 4 ry 7 a 
} iricy frevey mwrlicyean > thearuricea ." . 
sulting from negligence or otherwise, et, 
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they have, at all times, been required 
to conform to the general laws of these and 
other subjects. W hen brought into being, 
in contemplation of law, such a body be- 
comes, for most purposes, a person and a 
subject of the states.” 

It seems, of late years. that all conceivable 
ideas are entertained in regard to the fourteenth 
amendment to the contitution, and where there ts 
the least shadow, or the most remote idea that a lit- 
igant can reach this court to have the fourteenth 
amendment construed, he does so, and Justice 
Field, in the Humes case, speaking of the matter, 


sad YS. 


‘‘ That there exists some strange misconcep- 
tion of the scope of this provision, as found in 
the fourteenth amendment. It seems, (as 
he states, quoting Justice Miller, in David- 
son vs. New Orleans, 96 U. S., 97,) to be 
looked upon ‘as a means of bringing to the 
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test of the decision of this court the abstract 
opinions of every unsuccessful litigant in a 
state court, of the justice of the decision 
against him, and of the merits of the legislation 
on which such a decision may be founded.’ 
This language was used in 1877, and now, 
after the lapse of eight years, it may be re- 
peated with an expression of increased sur- 
prise at the continued misconception of the 
purpose of the provision. ’ 

Defendant in error contends that the judgment 
of the Supreme Court of Kansas should be affirmed ; 
that there is .no constitutional question raised by the 
pleadings aM section 709, revised statutes of the 
United States ; and further, that if such a question 
is raised by the pleadings, the act of the legislature 
of Kansas complained of, does not operate to de- 
prive railroad companies of their property without 
due process of law, and is not legislation of a par- 
tial or discriminating character. The questions in- 
volved have lon since been settled by this court, 
and this case was brought on appeal by plaintiff in 
error from the Supreme Court of Kansas, to this 
court, for the purpose of delay. 


It appears by the record in this case, p. 140, 
that the judgment was rendered in the trial court 
on the 28th of June, 1884. As we have seen be- 
fore, the only question which the counsel claim to 
have here is the question of the constitutionality of 

the act of the Kansas legislature of 1874. 


In view of the repeated decisions of the court 
upon exactly similar questions, it is inconceivable 
that the learned counsel of the railroad company 
could have been in doubt as to the question. They 
must have known—aid know—what the decisions of 
this court were on this precise question, so it must 
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be evident that this case was brought to this court 
yr | olep « eee es _ ~“— i Aaain«w -<« ‘ we 
frivolously and for vexation and delay, and damages 
therefore should be allowed under the 23d rule of 


: ’ ad ’ . . . . ane } ees } * - | >”) 
See numerous cases cited under rule Z5, 


p. 


O65, Desty's Federal Procedure, 6th Ed. 


lf there ever was a case where this ru 


be applied in its strictest sense, it iS here. 


In Prentice vs. Pickersgill, 6th Wall., 511. 
in Campbell vs. Wilcox, 10th Wall., 421. 


in Pennywit vs. Eaton, 15 Wall... 382. the 


] ’ — 1. . mile , ' 
rule of damages for delay was applied, and these 


cases, in our judgment do not call for the applica- 

tion of the rule as strongly as the case at bar. 

Here is the Missouri Pacific Railway Co., one of 

the wealthiest corporations in the Nation, on the 
) 


one side, and a poor, common fireman on an engine 


In 1ts employ, on the otner. ne latter s case has 
} . } ’ ’ ! | . i ‘ 

been adjudged to be a legal and just one, by rea- 
son ol its wealth and power, tnis corporation, 


in the face of and with the knowledge of nu- 


ate Sn 
merous decisions oft tnis court, sett 


ing the only 


; , ; ’ | 
question raised, has thus vexatiously kept this poor 


man out of the fruits of his judgment for nearly 


, : °f , 
iour years As we nave said, li ever there waSa Case 


. - , ‘ . . 
where the rule should be enforced. this ts the case. 


[he plaintiff in error knew that the statute ol 
Kansas was not in controvention of the fourteenth 
amendment to the federal constitution, and, knowing 
so, it has, because it had the power and wealth, de- 
layed the collection of this judgment by the writ of 


error to this court and the swfersedeas bond given t® 
stay the execution. 
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If this rule, number 23, means anything, it 
means that the railroad company should pay the 
penalty prescribed by the rule. 

Tuomas P. FENLOon, 
Joun C. ToMLinson, 
Atty’s for Defendant in Error. 


March 7th, 1888. 


THE MISSOURI PACIFIC RAILWAY COMPANY, 
Plaintiff in Error, he Sis 
Vs 
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THOS. P. FENLON, 
JOHN C, TOMLINSON, 


Attorneys for Defendant in’ Error. 
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If this rule, number 23, means anything, it 
means that the railroad company should pay the 
penalty prescribed by the rule. 

Tuomas P. FENLON 
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Atty s for Defendant in Error. 


THE MISSOURI PACIFIC RAILWAY COMPANY, 
Plaintiff in Error, 
vs 
PATRICK MACKAY, No, 218 


Defendant in Error. 


ADDITIONAL BRIEF OF DEFENDANT IN ERROR 


THOS. P. FENLON, 
JOHN C. TOMLINSON, 


Attorneys for Defendant in Error. 


Ae 


ae b r - 
ote een 
; 


a a aha 


= As Les nT d See Ale 


"<= 4 4c 


SUPREME GUURL 


OF THE 


UNITED STATES. 


THE MISSOURI PACIFIC RAILWAY COMPANY, 
Plaintiff in Error, 
vs 
PATRICK MACKAY, No, 218 


Defendant in Error. 


ADDITIONAL BRIEF OF DEFENDANT IN ERROR 


Not having received brief of plaintiff in error until 
after ours was prepared and printed, we beg to submit a 
few additional remarks in the case. 


+) 


— 


In answer to the plaintiff’s assertion that the cause of 
action in this case was based solely on the negligence of 
his fellow servant, the engineer, we refer the court. again 
to the declaration itself, contained on page 2 of the record, 
and assert again that it charges as well a common law action 
as an action under the special statute of Kansas of 1874; 
and therefore we reiterate, notwithstanding what the trial 
judge may have said to the jury below, or what the Supreme 

Yourt of Kansas may have said in discussing the constitu- 
tionality of the act-of 1874, that the record here in this 
court does not disclose that there was any Federal question 
in the case and necessary to its determination. As was 
shown in the brief filed some years ago, to dismiss this 
writ of error, this court has given out no uncertain voice 
on this question. See Knox vs Exchange Bank, 12 Wall. 
379 In4 Wall., 177, the court held that “If it appears 
from the record that the court might have decided the case 
on some other ground, this court has no jurisdiction.” In 
this case Mr. Justice Miller said, “If the record does not 
show that they (the laws of the State) were necessarily 
drawn in question, this court can not take jurisdiction to 
reverse the decision of the highest court of a State, upon 
the ground that counsel brought them in question in argu- 


ment,” 


In 14. Howard, 149, this court held that “it must be 
that such a question was necessarily involved in the decis- 
ion, and that the State Court would not have given judg- 
ment without deciding it.” The same question is decided 
in 16 Peters, 625, and 16 Wali, 185. 


In Rector vs Ashly, 6 Wall, 142, it is laid down that 
“if the judgment can be sustained on other grounds than 
those:which are of Federal cognizance, this court will not 
reverse it, though a Federal question may also have been 
decided therein, and decided erroneously.” : 
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In Murdock vs the City of Memphis, Justice Miller 
speaking for the court, says, “any matter or issue adjudged 
by the State Court which is sufficiently broad to maintain 
the judgment of that court, notwithstanding the error in 
deciding the issue raised by the Federal question, the judg- 
ment must be affirmed.” 

[In Moore vs Miss., 21 Wall, 638, the Chief Justice, 
speaking for the court, said, “To give us jurisdiction, it 
must appear that such a question was necessarily involved 
in the decision.” And in 98 U. 8S. Citizens Bank vs the 
Board of Liquidation, this court says, ‘‘Where the record 
shows that a Federal question was not necessarily involved, 
this court has no jurisdiction to review the decision of the 
Supreme Court of a State,” and in this case the court quote 
with approval the language of the court in Brown vs 
Atwell, admr , 92 U.S., 327, as follows: ‘“‘We have often 
decided that it is not enough to give us jurisdiction over 
the judgment of the State Court for a record to show that 
a Federal question was argued or presented to that court 
for decision. It must appear that its decision was neces- 
sary to the determination of the cause, and that it actually 
was decided, or that the judgment as rendered could not 
have been given without deciding it.” 

In Boughton vs The Exchange Bank, 98 U.5S., 142, 
this court held that “it had no jurisdiction to re-examine 
the judgment of a State court, unless the record shows 
affirmatively, or by fair implication, that a Federal question 
necessary to a determination of the cause is involved.” 

In Bowling vs Lessner, 91 U. S., 594, it is held that 
“if the case might have been disposed of in the State Court 
without deciding upon the constitutionality of the State 


law. the case here will be dismissed.” 


See also 10 Wall., 5387, 12 Wall., 379, 11 Wall., 36, 
8 Wall., 650 and 314, 16 Wall., 189. 
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It will be seen on an observation of the petition, page 
3 of the printed record, that the following allegation was 
made to-wit: “That the engineer and fellow servant of 
plaintiff on the engine on which ,he was employed, named 
Jessie Craft, was then and there guilty of gross negligence 
and mismanagement, and was then and there incompetent 
and so known, by the defendant, its officers and agents, to 
be, at the time of his employment, and retained by said de- 
fendant after his employment was so known, but such in- 
competency was unknown to plaintiff.” ” 4 . 

Here is a clear allegation of acor 10n law cause of 
action. This and all other allegations ui the petition were 
denied by the answer, and the response to the issue thus 
made is found in the verdict of the jury, page 127 of the 
printed record, as follows: “We, the jury duly empaneled, 
charged and sworn in the above entitled cause, do, upon 
our oaths, find the issue for the plaintiff, Patrick Mackay, 
and assess the amount of his recovery at the sum of $12,000.” 
Now, we submit that upon the allegation and answer and 
issue’ thus made up, and response thereto, there was no 
Federal question in the case, necessarily or otherwise, and 
that according to the language of 92 U.S., 327, there is 
nothing here to give jurisdiction to this court simply be- 
cause the record shows that a Federal question was argued 
or presented to the State Court. 


We beg to call the attention of the court to the remark 
of the counsel for plaintiff in error, in their brief, page 7, 
which is as follows: ‘It was conceded that the only au- 
thority for the maintenance of this action must be found 
in the statute of 1874. It was conceded that in the absence 
of this statute no cause of action against the railway com- 
pany would have existed, and no recovery could have been 


had.” (p 121.) 
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With due respect, we deny that any such concession 
was ever made by the defendant in error or his counsel, 
and the page referred to by counsel simply contains part of 
the charge of the court, wherein the court is explaining to 
the jury the difference between the liability at common law 
and the liability under the statute of 1874, but nowhere 
does the record show any concession such as is alleged by 
the counsel in their brief. And as we have seen before, 
by numerous decisions of this court hereinbefore referred 
to, this court does not get jurisdiction simply because a 
Federal question was argued or presented to the State Court 


for decision. 92 U.S., 327. 


The counsel for the railroad company claim, page 11 
of their brief, that the statute of Kansas of 1874 is vicious, 
because the liability or penalty prescribed is incurred with- 
out violation of law or infraction of duty. Suppose this to 
be true; if the 14th Amendment to the Federal Constitu- 
tion has nothing to do with State legislation affecting any 
liability or penalty which State legislation may see proper 
to impose upon railroad companies within its limits, what 
has this court to do with the matter, whether the legisla- 
tion of the State be good policy or bad policy, be just or 
unjust. ‘The citizen, person, corporation or company own- 
ing property or doing business within a State, must look 
to the sense of justice in the Legislature of the State for 
protection to their rights and property, and to the courts 
of the State to protect them against any unconstitutional 
legislation, unless only where the Federal Constitution has 
inhibited the State Legislature from the exercise of any 
specified powers. Now, the question is here, and not raised 
for the first time, was it the intent and purpose of the 14th 
Amendment to the Federal Constitution to interfere with 
the State governments in the management of purely domes- 
tic affairs, or to prevent the State governments In any way 
from prescribing the duties, powers, penalties and liabih- 
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ties of railroad companies within their limits? Is- there 
anything in the history.of the submission and adoption of 
the 14th Amendment. to show that any of the sovereign 
powers of the State governments were to be surrendered, 
except as specifically set forth in the. Amendment 


This question seemed. to have been:set' at rest by 92: 
U. Ss, 575, and the question as to what was-the purpose 
and meaning of the 14th Amendment to the Federal Con- 
stitution settled. beyond all controversy, in! 16 Wall. 81, 
thevelebrated slaughter house-cases, wherein Judge: Miller, 
speaking for the court, says: ‘In the light of the: history 
of these amendments, and the prevailing purpose of them, . 
which we have already discussed, it is not difficult to give 
a meaning to this-clause, (i. e., nor shall any State deny to 
any person within its jurisdiction the equal protection of 
the laws.) The existence of laws in the State where newly 
emancipated negroes resided which discriminated with 
gross injustice and hardship against them as a class, was 
the evil to be remedied by this clause, and by it such laws 
are forbidden.” And again he says, page 81: ‘‘We doubt 
very much whether any action of a State not directed by 
way of discrimination against the negroes as a class, or on 
account’of their race, will ever be held within the purview 
of this provision, It is so clearly a provision for that race 
and that emergency, that a strong case will be necessary 
for its application to any other.” 


We are not aware that. the Supreme Court have ever 
changed: or:modified  this:decision.in the least.. Certainly 
the. learned counsel for.the railroad company,.called ‘our at- 
tention to. no. case.wherein. the foree of the remarks-of 
Judge Miller.in the slaughter house cases have been inthe 
slightest degree weakened. It follows, then, that whether: 
the. law of Kansas of. 1874. be. good.or bad. policy, just.or 
unjust, it is.a matter.wholly, within the. power of the. State, 
and with its.action upon that.subject the. ederal govern- 
ment, in none of its branches, has anything to do. 
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It seems tovus that the meaning, purpose: and sole: in+ 
tention of the 14th Amendment of the Federal Constitution» 
has been made se clear; by repeated adjudications: in» this 
court, that it is hardly permissible for:counsel here:to at- 
tempt to give it any, other meaning’ than: that. given: by 
this court, and:we.might even say barely respectful to this 
court. ‘To claim:new-that this amendment to the Federal: 
Constitution can be applied to any State legislatiom except 
that which seeks-to deprive the colored people, of: any 
State, of.equal rights with white people therein, js to_run: 
right square in the teeth of the settled doctrine of .this court 
on that subject, and we think, as we have said before, in 
our former brief, that it is high time thatjat least the pea- 
alty prescribed by rule_23 should be inflicted upon parties 
who persistently, in the face-of: repeated decisions of this 
court, raise.a question so often. decided: and settled, and 
thus vexatiously, delay, the.due course-of. the law. 


[n addition: to what’ we: have: already quoted‘ trom 
Judge Miller, in 16°Wall., 32) referring to this amendment; 
Mr. Justice Strong says, in Straudér vs W. Virgimia, 100 
U. S:, 310, “Jts:ctm-was against discrimination because of 
raceor color. Aé we have-said more’ than once, its: design 
was to protect an emancipated’ race, and to strike: down all 
possible legal discrimination against those-whbd belong to it.”” 


Upon this decision the-case_of. the State vs Ah Chew, 
16 Nevy., 50, was. decided.. And. in the 103 U. S.,,370, 
386, Neal vs Delaware, speaking for this court, .Mr: Justice 
Harlan, referring to the amendment, said, “It was designed 
primarily to secure to the colored race thereby invested 
with the rights,;privileges and responsibilities of citizenship, 
the enjoyment of all the civil rights that under the law are 


enjoyed by white persons.” 


It seems to us, therefore, that’ if authority cam estab- 
lish any doctrine, the doctrine here contendéd for:is:estab- 
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lished heyond all cavil and controversy. So that we con- 
clude, on the points already discussed, Ist, that there was 
no Federal question necessary to the determination of this 
case in the courts of Kansas. And 2d, that the 14th 
Amendment to the Federal Constitution contains no inhi- 
bition upon the power of a State Legislature to regulate 
the duties, powers and liabilities of railroad companies 
within the State. 


Under the second heading of the brief of the plaintiff 
in error, filed here, page 16, it is contended that ‘‘ The stat- 
ute of 1874 can not be sustained as an exercise of the police 
power,” and many authorities are quoted upon this propo- 
sition. In answer to this, all we have to say is, that what 
is or is not proper police power within a State is certainly 
a question to be finally decided by the State Supreme 
Court, and is not in any sense a Federal question, unless 
some given exercise of that power is inhibited by the Fed- 
eral Constitution, which is not the case here. And the 
Supreme Court of our own State, in this very case, has de- 
cided that the act of 1874 is a proper exercise of the police 
power of the State, as has also been decided by the Supreme 
Court of Iowa, undera similar statute. Justice Field says, 
Bartemeyer vs Lowa, 18 Wall., 138, “No one has ever pre- 
tended, that I am aware of, that the 14th Amendment inter- 
feres in any respect with the police power of the State. Cer- 
tainly no one who desires to give that amendment its legitimate 
operation, hus ever asserted for it any such effect ; it was not 
adopted for any such purpose.” 

See also Barbier vs Connelly, 113 U.S., 27, 31. 

_ County of San Matio vs R. R.Co., 17 Fed. Rep., 722, 
741. 
Also 101 U.S., 814. 


97 U. S., 659, 25 and 32. 
111 U.S., 746. 
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The third point made by the brief of the plaintiff in 
error, that the act is unconstitutional because it creates an 
inequality of burden, denies the equal protection of the law, 
has been sufficiently answered heretofore, and is entirely 
disposed of by this court in the case of Humes vs Missouri 
Pacific Railway Co., 115 U.8., 512. 


On the whole case, we think we have the right to ask 
the affirmance of the judgment in this case, with costs, and 
the penalty prescribed by Rule 23. 

THOS. P. FENLON, 
JOHN C. TOMLINSON, 


Attorneys for Defendant in Error. 


PATRICK MACKAY, 


THE MISSOURI PACIFIC RAILWAY COMPANY. 


BRIEF ON MOTION TO DISMISS, <3 f 


¢ 
‘)-3- oe eee 


In Supreme Court of U. S. 


PATRICK MACKAY, 
vs 


THE MISSOURI PACIFIC RAILWAY COMPANY. 


BRIEF ON MOTION TO DISMISS. 


lhis isa case brought here under section 709, Revised 


Statutes, where it is claimed there is drawn In question the 


validity of a statute of Kansas. on the ground of its being 
repugnant to the Constitution of the United States, the de- 
cision being in favor of the validity of the State law. We 
move to dismiss, for the reason that there is no such ques- 
tion here as 1s contemplated by section 709. 

Ist. ‘There is, in reality, no Federal question at all, 
As the court will see from the pleadings, the 


— 
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ction Was an 
ordinary. common law action bv a servant ag 


; inst a master 
tor negiivence, the cgravamen ol the declaration. or petition 
as it iscalled in our practice, being that “said defendant, by 


: } li 

ita (fae nie, offices rs, servants and CMLDLO »\ Lr Poss negii- 
? . . ob 

gence and carelessness, willfully, carelessly ran into 7 


the engine upon which plaintiff was emploved * without 


—" 
iy She , 
. ni gene ae 


— 


giving any warning of it’s approach by ringing the bell, 
blowing the whistle, or in anv other manner, * *  run- 
ning at a dangerous and unusual rate of speed, and he was 
thereby, without fault of his own, injured.” It is also al- 
leged that the engineer of the engine upon which plaintiff 
was, Was incompetent, and that the defendant company 
knew it, and that by his negligence the injury complained 
of occurred. The plea or answer is a general denial and 
an affirmative allegation that plaintiff’s own negligence 
produced or contributed to the injury, to which plaintiff 
replied a general denial. And on these pleadings the case 
went to trial and final judgment in the Supreme Court of 
Kansas. Whilst this petition would cover a case under 
the special statute of Kansas of 26th February, 1874, it is 
also good as a common law declaration, by a servant against 
the master for a common law liability ; and therefore, 
whether the statute of Kansas of 26th February, 1874, is 
valid or not, as a right to a recovery is not based upon it 
or dependent upon it, there is no question for this court to 
pass upon. It is true that the Kansas court did decide 
that this statute of 26th February, 1874, is not repugnant 
to the Federal constitution. But it was not upon that 
ground only that it affirmed the judgment of the court be- 
low. ‘The case was tried upon the issues made by the pe- 
tition, answer and reply. The counsel for defendant as- 
suming that the case was based wholly upon the Kansas 
statute, raised the question of it’s repugnancy to the Fed- 
eral constitution, and the court passed upon that question 
as well as upon the multiplicity of other questions made by 
defendant below. But there was a cause of action set forth 
in the petition wholly distinct from that peculiar action 
given by the Kansas statute, and if the Kansas Supreme 
Court had held that the act of 26th February, 1874, was 
invalid as being repugnant to the Federal constitution, it 
could still have decided as it did on the common lay alle- 
gation in the petition of culpable negligence of the master 


—the defendant. That issue being found for the plaintiff, 
the judgment must be affirmed. We believe it is familiar 
law in this court that the decision affirming the validity of 
the State law must be conclusive of the rights of the parties 
litigant before this court will hold jurisdiction. In other 
words, that if the judgment of the State court could in any 
event be right, this court will not interfere. Assuming, for 
the purposes of the argument, that the Kansas statute of 
26th February, 1874, is repugnant to the Federal consti- 
tution, could the petition in this ease have’ been defeated 
on demurrer ? If not, it follows that it sets forth a rood 
cause of action at common law, and the issue having been 
found for the plaintiff, what avails it for the deiendant to 
say that the special statute of Kansas is repugnant to the 
Federal constitution ? The fundamental error of defendant 
below is the unwarranted assumption that the declaration 
is based wholly on the special statute, which is clearly not 
the case. This court said, in Knox vs Exchange Bank, 12 
Wall., 579, “the judgment must give effect to some State 
statute, ‘ , or the case for review here does not arise.” 
In . ie (lo. Vs Rock, 4 Wall., yg this court held ‘that 
if at appears from the record that the State court might have 
decided thre CUSE O11 SOT othe r ground, th 18 courl has iO 7 uris- 
diction.” In this ease Mr. Justice Miller said: “lf the 
record does not show that they (the laws of State) were 
necessarily drawn in question, this court can not take juris- 
diction to reverse the decision of the highest court of a State 
pon the ground that counsel brought them in question in 
argument.” In Lawton vs Walker, 14 Howard, 149, this 
court held that “it must be that such a question wes neces- 
sarily involved in the decision, and that the State court 
would not have given judgment without deciding it.””. To 
the same effect is Mills vs Brown, 16 Peters, 625. In 
Smith vs Adsit, 16 Wall., 185, the sume doctrine is reiter- 
ated. In Rector vs Ashly, 6 Wall., 142, it was laid down 


that if the judgment can be sustained on other grounds than 


' 


those which are of Federal cognizance, this court will not 
revise it, though a Federal question may also have been 


decided thereon, and decided erroneously. 


In the celebrated case of Murdock vs The City 
of Memphis, 20 Wall, 590, in which the construction 
»f the act of February 5th, 1867, as effecting and amending 
the judieiary act of 1789, unless we misapprehend the de- 
cision of the court there, as rendered by Justice Miller, 
is held that if there is any “matter or issue adjudged 
the State court which is sufficiently broad to maintain the 
ite nt of that court, notwithstanding the error in decid- 
ing the issue raised by the Federal question, the judgment 


must be affirmed.” 


Under the pleadings and full record in this case, it 
must be apparent that according to the decision in Mur- 
dock vs The City of Memphis, and the other cases herein- 
before referred to, that the question as to whether the spe- 
cial statute of Kansas was repugnant to the Federal consti- 
tution, was not, to use the language of Pee vs Mem- 
phis, ‘‘of such controlling character that its correct decision 
was necessary to any final judgment in the case,” for the rea- 
son, as hereinbefore stated, that the plaintifi’s cause of ac- 
tion did not necessarily depend upon the facts that consti- 
tute a cause of action under the statute of Kansas which is 
claimed to be repugnant to the constitution of the United 
States. In Moore vs Miss., 21 Wall., 638, the Chief Jus- 
tice, speaking for the court, said: To give us jurisdiction, 
it must appear that such a question was necessarily in- 
volved in the decision.” In Citizens Bank vs The Board 
of Liyuidation, 98 U. S., the court says: “Where the 
record shows that a Federal question was not necessarily 
involved, this court has no jurisdiction to review the de- 
cision of the Supreme Court of a State.” And in this case 


the court quote with approval the language of the court in 
Brown vs Atwell, adm’r, 92 U. 8., 327, as follows: ‘ We 
have often decided that it isnot enough to give us jurisdiction 


over the jyudyments of the State courts, for a record to show 
that al kederal question was arqued or presented to that court 
for decision. It must appear that its decision was necessary 
to the cde he rmin ition of the cause, and that if actually was de- 
cided. or that the jqudgment as rendered could not have been 
given without deciding it.” In Boughton vs Exchange 
Bank, 98 U.3S,, 142, this court held that ‘‘it had no juris- 
diction to re-examine the jude ment of a state court unless 
the record shows affirmatively, or by fair implication, that 
a Federal question necessary to a determination of the 
iInvOol\ d he In Bowling Vs Less! er, D1 U. Jes 594, 
it is held that uf the case micht have been disposed of in 
the State court without deciding upon the constitutionality 
Ol the State law, the case here will be dismissed. See also 
lO Wall . 537: 12 Wall., 379: 11 Wall... 36: 8 Wall., 650 
and 314: 16 Wall... 189. 


from the se references it ill be seen that by an une- 
interrupted curreut of authority, under both the judiciary 
act of Sv, and the act of L86/, amen matory oft the judi- 
ciary act, it is established law not now to be questioned, 
that the Federal question raised in a case must be essential 
to its determination. While, as before stated, the declara- 
tion in this case undoubtedly states a cause of action under 
the special statute of Kansas, it also alleges a common law 
liability, and the verdict of the jury and the judgment of 


the court is an affirmative response to the allegation that 


the defendant’s negligence caused the injury complained 
of, and this being sO, ho Federal question was nec ssarily 


involved in the case. And therefore the question as to 
whether the special statute of Kansas was repugnant to the 
Federal constitution, Was not an essential question in the 
case. This, according to the authorities quoted, ought to 
be conclusive of this motion to dismiss; but if the court 
on this motion will look into the merits of the decision 
complained of, we submit that the determination of the 
Supreme Court of Kansas, that the act of 26th February, 
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1874, is not repugnant to the Cunstitution of the U.S., is 
correct, 


The question was first raised in Kansas in the case of 
the Missouri Pacific Railway Company vs Haley, 25 Kan- 
sas, 35, and it was there held, as in this case, that there 
was no conflict between the Kansas act of 1874 and the 
14th Amendment to the Federal Constitution. Ina recent 
case in Lowa, where there is a similar statute—Bucklew vs 
Central Iowa R. R. (Northwestern Rep. Vol. 21, No. 2, 
Noy. 15th, 1884,)—the validity of the statute was chal- 
lenged and the statute sustained by the Supreme Court of 
that State. See also, on this subject, 20 Iowa, 338. 


On principle, considering the circumstances that gave 
occasion to the adoption of the 14th Amendment to the 
Federal Constitution, and the conceded respective rights 
and powers of the respective States and the Federal Gov- 
ernment, it seems to us impossible to believe that it was 
ever dreamed of that by that amendment it was intended 
to take from the States the right and power to regulate by 
their own enactments the duties and prescribe the liabilities 
of corporations created by their own power, or to interfere 
in any way with the ordinary police powers of the States. 
It may be true that the framers of that amendment “‘build- 
ed better than they knew,” and that it does embrace more 
than its framers really intended, but neither from its lan- 
guage or the causes which gave rise to its adoption, can it 
be fairly said that there was any intention to deprive the 
States of the power to regulate, within their limits, what 
the Supreme Court of Iowa eall, in Bucklaw vs Iowa Cen- 
tral R. R. Co., the “‘peenliarly hazardous business” of rail- 
roading. In what way does the act of 1874 ‘‘deny” to the 
Missouri Pacific Railway Company “the equal protection 
of the laws?” All railroad companies in or doing business 
in the State are alike subjected to the provisions of this 
law. In other words, all persons engaged in this “‘hazard- 


ous business” are equally subjected to the provisions of 


‘ 


this statute. As well might it be claimed that all State 
laws regulating the dutiesand fixing the liabilities of dyna- 
mite and powder companies, or defining the liabilities and 
duties of druggists, liquor sellers, or any other peculiar or 
dangerous occupations, were in conflict with the Federal 
Amendment. As long as all classes engaged in the same 
business are treated alike, they have “‘the equal protection 
of the laws.” Here isa railroad “class,” and because of 
the hazardous nature of the business, the State prescribes a 
certain regulation for this class, and because this enactment 
is confined to this class of masters, it is contended that it 
subjects them to liabilities and penalties to which other 
masters are not by the law subjected, and that therefore 
this class of masters is denied “‘the equal protection of the 
law,” we presume on the ground that at common lawa 
master was not liable for an injury to an employe caused 
by the negligence of a fellow servant, and as _ this statute 
creates that liability as to railroad companies, it is contend- 
ed that they are denied that protection from such liability 
which is accorded to all other classes of masters. If this 
contention*can be maintained, then all police power of the 
State over persons engaged in hazardous and dangerous oc- 
cupations is gone. The Supreme Court of Kansas in de- 
ciding this question in Missouri Pacific Railway Co. vs 
Haley, 25 Kansas, 53, contented itself by saying, with ref- 
erence to this question, “we have examined the argument 
and authorities upon this point, but do not think the sec- 
tion referred to has any application.” 
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In the railroad tax cases, 92 U. S., O79, it is held by 
this court that taxation “uniform upon the class” upon 
which it operates is not unconstitutional. In other words, 
that the legislation of the State in the exercise of its legiti- 
mate police authority, may regulate in its discretion certain 
classes of people, and that in doing so, when it treats all of 
such classes alike, it can not be maintained that any one of 


them is denied the equal protection of the laws. 


Pa! 


In speaking of the latter portion of the 14th amend- 
ment to the Federal constitution, Mr. Justice Miller, in 
the slaughter house cases, 16 Wall,, 81, savs: “In the 
light of the history of these amendments, and the pervad- 
ing purpose of them, which we have already discussed, it 
is not difficult to give a meaning to this clause, (i, e. nor 
shall any State deny to any person within its jurisdiction 
the equal protection of the laws.) The existence of laws 
in the State where newly emancipated negroes resided, 
which discriminated with gross injustice and hardship 
against them as a class, was the evil to be remedied by this 
clause, and by it such laws are forbidden.” And again he 
says, page 81: We doubt very much whether any action of 
a State not directed by way of discrimination against the ne- 
groes as a class, or on account of their race, will ever be held 
within the pervue of this provision. It is so clearly a provis- 
ion for that race and that emergency, that a strong case would 
be necessary for its application to any other.” 


And we submit that such “fa strong case” is not now 
here, and that however much better the framers of this 
amendment builded than was their purpose, and whatever 
subjects this amendment may possibly be held to embrace, 
it can never be held to effect the power of the State Gov- 
ernments to regulate and control, within their own limits, 
the duties and liabilities of any particular class of corpora- 
tions. It seems to us, from the numerous authorities 
quoted, outside of the reason and purpose of this amendment, 
that the question attempted to be made here by the defend- 
ant ought to be considered at rest. And because there is 
no Federal question here, this motion should be allowed 
and the action dismissed for want of jurisdiction. 


THOMAS P. FENLON, 
Attorney for Plaintiff in Error. 


JNO. C. TOMLINSON, 
Of Counsel. 
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THE MISSOURI PACIFIC RAILWAY COMPANY, 


Plainaff in Error, 


against 


PATRICK MACKEY, 


Delendant in Error. 


ae 


Writ of Error to the Supreme Court « 
the State of Kansas. 


f 


BRIEF OF RAILWAY COMPANY IN OPPOSITION TO MOTION TO DISMISS. 


JOHN F. DILLON, 
MELVILLE EGLESTON, 


Attorneys for the Plaintiff in Error. 
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In speaking of the latter portion of the 14th amend- 
ment to the Federal constitution, Mr. Justice Miller, in 
the slaughter house cases, 16 Wall., 81, savs: “In the 
light of the history of these amendments, and the pervad- 
ing purpose of them, which we have already discussed, it 
is not difficult to give a meaning to this clause, (i. e. nor 
shall any State deny to any person within its jurisdiction 
the equal protection of the laws.) The existence of laws 
in the State where newly emancipated negroes resided, 
which discriminated with gross injustice and hardship 
against them as a class, was the evil to be remedied by this 
clause, and by it such laws are forbidden.” And again he 
says, page 81: We doubt very much whether any action of 
a State not directed by way of discrimination against the ne- 
groes as a class, or on account of their race, will ever be held 
within the pervue of this provision. It is so clearly a provis- 
ion for that race and that emergency, that a strong case would 


be necessary for its application to any other.”’ 


And we submit that such “fa strong case” is not now 
here, and that however much better the framers of this 
amendment builded than was their purpose, and whatever 
subjects this amendment may possibly be held to embrace, 
it can never be held to effect the power of the State Gov- 
ernments to regulate and control, within their own limits, 
the duties and liabilities of any particular class of corpora- 
tions. It seems to us, from the numerous authorities 
quoted, outside of the reason and purpose of this amendment, 
that the question attempted to be made here by the defend- 
ant ought to be considered at rest. And because there is 
no Federal question here, this motion should be allowed 


and the action dismissed for want of jurisdiction. 
THOMAS P. FENLON, 
Attorney for Plaintiff in Error. 
JNO. C. TOMLINSON, 
Of Counsel. 
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UNITED STATES SUPREME GUURT. 


THe Mussourr Pactric Rarway Com 


“a | 


Plaintiff in Error. 


AGAINS] 
PATRICK MACKEY. 
Defendant in Error. 


Writ of Error to the Supreme Court of 
the State of Kansas. 


STATEMENT. 


Mackey, the defendant in error, while in the employ 
of the Missour Pacific Railway Company, plaintiff in 
error, as fireman, was injured in the State of Kansas in 
it collision, the result. as alleged in his petition or com- 
plaint, of the “negligence of his fellow servant, the en- 
gineer ”’ (Record, p. 3). ‘The case was tried before a 
jury, and a verdict was rendered in favor of the plaintiff 
Mackey, for the sum of $12,000. A motion for a new 
trial was overruled, and the defendant thereupon filed 
its petition in error in the Supreme Court of Kansas, 


which Court affirmed the judgment below. From that 


© 
me 


judgment the Railway Company prosecutes this writ of 
error, 

The case is brought here under R. 8S. $709. It was 
claimed by the Railway Company that there was drawn 
in question the validity of the statute of the State of 
Kansas upon the ground of its being repugnant to the 
Constitution of the United States,the judgment of the 
State Court being in favor of the validity of the 
statute. 

The defendant in error moves to dismiss the writ for 
want of jurisdiction in this Court, and to affirm the 
judgment of the State Court, for the reason that “if 
this Court has jurisdiction the question upon which its 
jurisdiction depends is too frivolous to need further 


argument.” 


I. 


The record shows a decision of the State 
Court on a Federal question properly pre- 
sented, and of which this Court could take 


jurisdiction. 


The plaintiff in error claims that but for a statute of 
the State of Kansas, passed in 1874, there would have 
been no cause of action stated in the petition, and 
plaintiff below could not have recovered upon the facts 
alleged and proven; for if his injury was the result of 
any negligence other than his own, it was purely as 


he alleged in his complaint (p. 3), the negligence of a 


or 
- a - 


fellow servant in the same common employment, from 


which negligence ho right of action could arise. 


The Statute of Kansas. of 1874. reads as follows: 


‘ Every railroad company organized or doing business 
in this State shall be hable for all damaae clone to any 
employee of such company in consequence of any neghi- 
gence of its agents, or by any mismanagements of its 
engines rs or other employees, tO ANY pe rsonu sustaining 
such damage. 


|. This statute is claimed by the plaintiff in error to 
he repugnant to the ALY. Amendment of the l‘ederal 
C‘onstitution. which provides that no State shall ‘‘ de. 


prive any person of life, liberty or property without 


due process ot law. nor deny to any poe rson within its 


jurisdiction the equal protection of its laws.” 


No such hability its 1s Lmposed by this statute upon 
railroad comb panties is imposed Dy the State upon any 
other person or corporation. No such lability exists 
at common law. 

The companies designated, comparatively few 1n 
num be r, are singled out from all the vast multitude of 
employers of labor to he subjected tO this Sp clal bur- 
den and risk. Their employees are singled out from 
the oreat class of the employed LO he. at the ‘ Apenbse of 
their employers, the special objects of the favor of the 
State: to have created for their benefit a mght as 
against their employers, which is in derogation of the 
common law, and to which others, though in cireum- 
stances essentially the same can lay no claim. 

This, the plaintiff in error will, on the argument of 
this cause when it is reached, insist is to deny it the 


equal protection of the laws. and the Statute of Kansas 


of 1874 is therefore “ within the letter and the spirit of 
the inhibitions of the XIV amendment.” 


County of Santa Clara vs. R. R. Co., 18 Fed, 
Rep., OSD. 

ix parte Virginia, 100 U. 8., 347. 

fer parte Ah Fong, 2 Sawy., 144. 

R. R. Tax Cases, 13 Fed. Rep., 722. 

R. R. Co. vs. R. R. Commrs., 19 Fed. Rep.., 


2. And is not to be justified as an exercise of the 
police power. 


Cooley Const. Lim., 719 and 725, note. 
State vs. Noyes, 47 Maine, 189. 
torer on Railroads, 562. 
People vs. Plank Road Co., 9 Mich., 307. 
T. W. & W. R’y Co. vs. City of Jacksonville, 
67 Iil., 37. 

The case of Barbier vs. Connolly, 113 U.8., 27 (de- 
cided Jan. 5th, 1885), will on the argument be shown to 
be distinguishable, inasmuch as this statute does not 
affect alike all persons similarly situated. The classi- 
fication attempted to be made is wholly artificial and 
arbitrary. 

3. The constitutional objection was raised at various 
stages in the Court below : Ist, by answer (it is unnec- 
essary under the Kansas practice to plead it specifi- 
‘ally ; it is sufficiently raised under a general denial) ; 
2d, by motion for judgment on the pleadings; 3d, by 
request to the Court for instructions to the jury; by 
motion for judgment on the pleadings and findings of 
fact; by motion for a new trial; by the petition in 


error, and by the opinion of the Supreme Court of 


Kansas. 


II. 


The Federal Question having been raised, 
and having been decided against the plain- 
tiff in error, the case must be heard on its 
merits. 


It appears by the opinion of the State ¢ rt that the 
decision of the constitutional question was deemed 
necessary to the determination of the case (see opin- 


ion. Record, pp. 41, 42.). 

Whether this question was necessary to a determina- 
tion of the case. will not be examined Dy this Court on 
a motion to dismiss. It belongs to the final and regu- 
lar hearing. 

When the record shows a deeision of the State ¢ ourt 
on a federal question properly presented, and of which 
this Court could take jurisdiction, even when 1t shows 
also the cle cision of i local question, the writ of error 
will not be dismissed on motion im advanc t the hea?7- 
ing. 

«The jurisdiction has attached, and we must hear 


the Case On its merits. 
Murdock vs. City of Memplis, 20 Wall, 


Hh 2S. 


Rector Vs. Ashley, 6 Wall... 142. 


“The counsel of both parties are entitled to be 
heard when the record shows the existence of a de- 
cision which gives us jurisdiction, on the soundness of 
that decision, on its sufficiency to control the judg- 
ment in the whole case, and on the sufficiency of any 
other point decided to . affirm the judgment, even if 
the federal question Was erroneously decided. 


Railroad Co. vs. Maryland, 20 Wall, 645. 


The only question, therefore, that can be considered 
on this motion, is the question of the jurisdiction of 
this Court, and not how that jurisdiction ought to be 


exercised. 


We conce ive it to be wholly upropel tO discuss nut 
this time the validity of the Kansas statute. lor such 
discussion, the mode ot pore sf ntation preseribed for this 
class of motions affords no adequate opportunity, and 
IS altogether insufficient anc Inapprop) ite. To attempt 
to dispose of an unportant eonstitutional qu stion with- 
out the benefit of oral argument in open Court would 
he TO show oursel ve ~ Inappreciative ot the eravity of 
the issue, and lacking in a sense of what is due to the 
Court before which such questions are brought for 
their final and solemn adjudication. 

We prefer to follow the established practice, and to 


argue this cause in the usual! 


and recular Wily, hefore 
the bar of this Court: and we decline to discuss the 
constitutional question in advance of the hearing to 


which we conceive ourselves to be justly entitled. 


Upon principle and authority, therefore, it is respect- 
fully submitted that the cause should take the ordinary 
and proper course, and that the motion of the defend- 
ant in error must be denied. 

JOHN T°. DImon, 
MELVILLE EGLESTON, 


lor the Railway Company. 
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